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{Supreme  Court  of  Missouri,  May  4, 1897,) 

Carrier  of  Goods— Right  to  Limit  Liability  to  Its  Own  Road*— 
Constitutional  Provision. — A  constitutional  provision  that  *'the 
liability  of  railroad  companies  as  common  carriers  shall  never  be 
limited,"  does  not  prevent  a  carrier  from  limiting  its  liability  to  its 
own  road. 

Same — Liability  of  Carrier  for  Default  of  Connecting  Carrier — 
Statute. — A  state  statute  declared  that,  **any  railroad  company  re- 
ceiving- freight  for  transportation  shall  be  entitled  to  the  same 
rights  and  be  subject  to  the  same  liabilities  as  common  carriers.  And 
whenever  two  or  more  railroads  are  connected  together,  the  com- 
pany owning  either  of  said  roads  receiving  freight  to  be  transported 
to  any  place  on  the  line  of  either  of  the  roads  so  connected,  shall  be 
liable  as  common  carriers  for  the  delivery  of  the  freight  to  the 
consignee  of  said  freight  in  the  same  order  in  which  such  freight 
was  shipped."  Heldy  that  the  meaning  and  intention  of  such 
statute  was  to  prohibit  a  railway  company  from  making  a  contract 
for  a  through  transportation  of  property,  and  at  the  same  time  to 
limit  its  liability  to  loss  or  damage  occurring  on  its  own  road,  but 
did  not  render  every  carrier  receiving  goods  destined  beyond  its  line 
liable  as  a  common  carrier  throughout  the  entire  route. 

Same — Markings  on  Bill  of  Lading  as  Evidence. — Where  there  is  a 
specific  agreement  between  a  carrier  and  a  shipper  that  goods 
shipped  over  the  carrier's  line  to  a  point  beyond  its  line  shall  be  car- 

*See  note  at  end  of  case. 


2  LIMITATION  OF  LIABILITY.  ^'^1-  VIII 

(N.  S.) 

Miller  G.  &  E.  Co.  v.  Union  Pac.  Ry.  Co. 

ried  to  the  terminus  of  such  line,  the  markings  endorsed  on  the  bill 
of  lading  giving  the  name  of  the  consignee  and  the  destination  of 
the  goods  can  be  regarded  as  memoranda  only  for  the  information 
of  the  persons  interested  in  the  property  and  its  delivery,  and  are 
not  evidence  of  an  agreement  to  transport  to  the  destination. 

Appeal  from  circuit  court,  St.  Louis.  In  banc. 
Afflrmed, 

This  action  was  begun  before  a  justice  of  the  peace 
upon  the  following-  statement :  * 'Plaintiff  states  that  it 
„    „, , ,  and  defendant  were  at  the  times  hereinafter 

Caw  Stated.  i  •  i  j  •  it  •        i 

mentioned  corporations  duly  organized  ac- 
cording to  law,  and  that  defendant  is  and  was  a  common 
carrier.  Plaintiflf  states  that  on  the  6th  day  of  January, 
1892,  one  W.  W.  Pool  shipped  from  Pleasanton,  Neb., 
over  defendant's  road,  one  car  load  of  No.  2  corn  in  car 
No.  7,628,  containing  43,620  pounds,  or  778  bushels, 
to  be  delivered  to  F.  C.  Swartz  &  Co.,  East  St.  Louis, 
111.,  and  received  from  defendant  a  bill  of  lading  there- 
for ;  that  during  the  transportation  of  said  corn  said 
P.  C.  Swartz  &  Co.  sold  said  corn  to  plaintiff,  and 
indorsed  said  bill  of  lading  to  plaintiff  ;  that  said  corn 
was  then  worth,  and  plaintiff  paid  for  said  corn, 
$228.69,  and  demanded  said  corn  from  defendant ;  that 
defendant  has  failed  to  deliver  said  corn  to  plaintiff, 
and  plaintiff  has  been  damaged  in  the  sum  of  $228.69, 
for  which  sum,  interest,  and  costs  he  prays  judgment." 
The  case  was  tried  on  the  following  agreed  statement 
of  facts  : 

"That  on  or  about  the  6th  day  of  January,  1892,  one 
W.  W.  Pool  shipped  from  Pleasanton,  Neb.,  one  car 
of  No.  2  corn  in  car  S.  P.  7,628,  containing  seven  hun- 
dred and  seventy-eight  52-56  (778  52-56)  bushels,  loaded 
at  Pool  Siding,  Neb.,  and  marked  and  consigned  to  the 
order  of  F.  C.  Swartz  &  Co.,  East  St.  Louis,  111.,  care 
of  Louisville,  Evansville  &  St.  Louis  Railway,  which 
is  a  railway  company  and  carrier,  doing  business  in  the 
said  East  St.  Louis,  111.  That  said  car  of  corn  was 
received  for  shipment  by  the  defendant  at  Pleasanton 
station.  Neb.,  on  said  6th  day  of  January,  1892,  and, a 
bill  of  lading  therefor  was  issued  by  the  said  defendant 
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to  said  shipper,  W.  W.  Pool,  after  said  car  was  loaded, 
and  before  the  same  was  sealed  and  shipped,  which 
said  bill  of  lading*  is  on  file  in  this  cause,  and  to  which 
reference  is  hereby  made  as  if  the  same  were  made  part 
hereof : 

"  'Union  Pacific  Railway  Company. 

"  'Bill  of  Lading  No. . 

*'  'Pleasanton,  Neb.,  Station, 

"  'January  8,  1892. 

"  'Received  of  W.  W.  Pool  the  following*  described 
f reig"ht,  in  apparent  good  order,  marked  and  consigned 
as  noted  below,  contents  and  value  unknown,  to  be 
transported  to  Council  BluflFs,  Iowa,  and  delivered  at 
the  railway  depot  at  that  point,  on  payment  of  freight 
charges,  together  with  such  charges  as  shall  have  been 
advanced  on  the  same.  This  contract,  and  the  respon- 
sibilities of  the  parties  thereto,  is  limited  and  controlled 
by  the  rules  and  regulations,  as  printed  on  back  hereof; 
also  by  the  terms  and  conditions  of  the  railway  com- 
pany's printed  tariffs,  which  are  hereby  declared  to 
be  an  essential  part  of  this  contract.  It  is  understood 
and  agreed  that  the  Union  Pacific  Railway  Company 
assumes  no  liability  beyond  the  end  of  its  own  line, 
and  that,  as  far  as  it  acts  as  ag^ent  for  other  parties 
who  participate  in  the  joint  transit  aforesaid,  said  par- 
ties are  separately  liable. 

"  'The  Union  Pacific  Railway  Company, 

"  'By  O.  W.  White,  Agent. 

"  'W.  W.  Pool,  Shipper. 

"•(Original.) 

"  'Consignee  :     Order  F.  C.  Swartz  &  Co. 

*'  'Destination  :     East  St.  Louis,  Illinois. 

Description 
Mark.  Packages.  of  Articles.  Weig-hts. 

(Subject  to  correction.) 
One  Car  Corn.  40,000 

S.  P.  7628  Loaded  at.  Pool  Siding. 

**  'Care  L.,  E.  &  St.  L.  Ry.' 
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"  That  said  bill  of  lading-  was  then  and  there  signed 
by  the  defendant,  by  its  duly-authorized  agent,  O.  H. 
White,  and  by  said  shipper,  W.  W.  Pool,  as  appears 
in  said  bill  of  lading*.  That  Council  Bluflfs,  Iowa, 
named  in  said  bill  of  lading  is  and  was  the  end  of  the 
defendant's  line  of  railway  in  the  transportation  of  said 
car  of  corn  from  its  point  of  shipment  to  its  point  of 
destination.  That  said  car  of  corn  was,  on  the  8th  day 
of  January,  1892,  delivered  by  the  defendant  at  its 
railway  depot  at  said  Council  Bluflfs,  Iowa,  and  was, 
on  the  same  day,  and  at  the  said  depot,  at  said  Council 
BluflFs,  Iowa,  delivered  by  the  defendant  to  the  Omaha 
and  St.  Louis  Railway,  operating  in  conjunction  with 
the  Wabash  Railway,  for  transportation  to  its  point  of 
destination.  That  said  Omaha  and  St.  Louis  Railway, 
operating  in  conjunction  with  the  Wabash  Railway,  is 
and  was  the  most  convenient  and  feasible  route  con- 
necting with  the  defendant  in  the  transportation  of  said  car 
of  corn  to  its  point  of  destination.  That  the  defendant 
does  not  and  did  not  own,  control,  or  operate  any  line  of 
railway  from  said  Council  Bluflfs,  Iowa,  to  the  point  of 
destination  of  said  car  of  corn.  That  a  waybill  was 
sent  by  defendant  with  said  car  of  corn,  and  delivered 
to  its  said  connecting  carrier,  which  said  waybill  set 
forth  the  consignee  and  destination  of  said  car  of  corn 
as  contained  in  the  aforesaid  bill  of  lading.  That  the 
defendant  did  not  assume  or  exercise  any  control  over 
said  car  of  corn  after  said  car  had  been  delivered  by  it 
to  said  connecting  carrier,  Omaha  and  St.  Louis  Rail- 
way Company,  except  such  control  as  the  law  imposed 
upon  it.  That  on  or  about  the  20th  day  of  January, 
1892,  the  Wabash  Railway  Company  by  mistake  de- 
livered said  car  of  corn  at  said  East  St.  Louis,  Illinois, 
to  some  party  who  was  not  entitled  to  receive  the  same. 
That  said  car  of  corn,  while  in  transit  as  aforesaid,  was 
purchased  by  the  plaintiflf  at  40  cents  per  bushel,  and 
said  bill  of  lading  was  indorsed  in  blank  by  F.  C. 
Swartz  &  Co.  to  the  plaintiflf.  That  said  corn  was  re- 
sold by  the  plaintiflf  at  more  than  40  cents  per  bushel, 
if  it  could  have  been  delivered  by  plaintiflf  to  his  vendee 
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in  a  reasonable  time  after  shipment.  That  ten  days 
after  shipment  would  have  been  a  reasonable  time  for 
the  transportation  of  said  corn  from  its  point  of  ship- 
ment to  its  point  of  destination.  That  said  car  of  corn 
was  not  and  has  not  been  delivered  to  the  plaintiff. 
That  the  market  price  of  said  corn  on  the  track  at  said 
£ast  St.  Louis,  Illinois,  was  37^  cents  per  bushel  on 
the  20th  day  of  January,  1892,  and  37 }i  cents  per 
bushel  on 'the  16th  day  of  January,  1892.  That  the 
freight  charges,  amounting  to  $82.88,  from  its  point  of 
shipment  to  its  point  of  destination,  on  said  car  of  corn, 
if  said  car  of  corn  had  been  delivered  to  the  plaintiff  at 
said  East  St.  Louis,  Illinois,  would  have  been  paid  by 
the  plaintiff  to  the  last  connecting  carrier  making  such 
delivery  thereof,  and  the  said  freight  charges  would 
thereupon  have  been  apportioned  by  said  last  connecting 
and  delivering  carrier  among  the  carriers  entitled 
thereto  (including  the  defendant),  and  participating  in 
the  transportation  of  said  corn.  The  plaintiff  admits 
that  defendant  delivered  said  corn  to  its  said  connecting 
carrier  at  Council  Bluffs,  Iowa,  within  a  reasonable 
time.  The  freight  charges,  to  wit,  $82.88,  should  be 
deducted  from  any  valuation  found  by  the  court." 

It  was  also  then  agreed  that  the  constitution  and 
laws  of  Nebraska,  and  the  decisions  of  the  court  of 
that  state,  and  the  laws  and  decisions  of  Illinois  were 
considered  in  evidence,  so  far  as  applicable  ;  and  that 
said  constitution  and  laws  and  decisions  of  Nebraska 
and  Illinois  need  not  be  copied  in  the  record,  but  the 
same  may  be  referred  to  on  the  trial  of  this  case  in  the 
appellate  court,  so  far  as  applicable,  as  if  the  same 
were  bodily  incorporated  in  the  record.  Upon  appeal 
from  the  justice  of  the  peace  the  case  was  tried  by  the 
circuit  court,  and  a  judgment  was  rendered  for  defend- 
ant, and  plaintiff  appealed  to  the  St.  Louis  court  of 
appeals,  where  the  judgment  was  reversed.  On  mo- 
tion afterwards  made  by  respondent  the  appeal  was 
transferred  to  .this  court  for  the  reason  that  the  record 
raises  a  constitutional  question,  **in  that  the  statute  of 
Nebraska,  as  applied  to  the  contract  in  suit,  undertakes 
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to  reg'ulate  interstate  commerce,  and  is  therefore  in 
violation  of  section  8,  art.  1,  of  the  constitution  of  the 
United  States,  which  gfives  to  congress  alone  the  power 
to  reg'ulate  commerce  among  the  several  states."  The 
constitution  of  Nebraska  provides:  **  The  liability 
of  railroad  corporations  as  common  carriers  shall 
never  be  limited."  Section  4,  art.  11.  Section  111 
of  chapter  16  of  the  Nebraska  Compiled  Statutes  of 
1893  has  this  provision.  '*Any  railroad  company  re- 
ceiving freight  for  transportation  shall  be  entitled  to 
the  same  rights  and  be  subject  to  the  same  liabilities 
as  common  carriers.  And  whenever  two  or  more  rail- 
roads are  connected  together,  the  company  owning 
either  of  said  roads  receiving  freight  to  be  transported 
to  any  place  on  the  line  of  either  of  the  roads  so  con- 
nected, shall  be  liable  as  common  carriers  for  the  de- 
livery of  the  freight  to  the  consignee  of  said  freight  in 
the  same  order  in  which  such  freight  was  shipped." 
These  are  the  only  constitutional  or  statutory  provisions 
cited  as  bearing  upon  the  question  at  issue. 

W.  H.  Clopton^  for  appellant. 

Lee  &  McKeig'/ian  and  Montague  Lyon^  for  respon- 
dent. 

MacFarlane,  J.  1.  We  agree  entirely  with  Judge 
Biggs,  who  wrote  the  opinion  of  the  court  of  appeals, 

that,  ''according  to  the  terms  of  the  bill  of 
BStVLhI!J?Lii.  l^tding,  the  defendant  was  to  transport  the 
KtZ-^iilmii"  ^^^  of  cof  n  to  Council  Bluffs,  and  no'further, 
tioui  ProTision.     and  there  to  deliver  it,  at  its  warehouse,  to 

some  connecting  carrier,  for  the  purpose  of 
completing  its  transportation."  It  will  be  conceded 
that  the  railroad  of  defendant  and  the  connecting  car- 
rier from  Council  Bluffs  to  East  St.  Louis  are ''con- 
nected together,"  within  the  meaning  of  the  statute, 
and  that  the  intention  of  the  parties  to  the  contract  was 
that  the  corn  should  be  delivered  by  defendant  to  the 
connecting  carrier  for  the  purpose  of  being  transported 
to  East  St.  Louis.  Plaintiff  insists,  in  the  first  place, 
that  the  part  of  the  contract  which  attempts  to  limit 
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defendant's  liability  to  loss  or  damag-e  occurring*  on  its 
own  road  is  in  violation  of  the  constitution  of  the  state 
of  Nebraska,  and  is,  therefore,  void.  The  provision  of 
the  constitution  that  "the  liability  of  railroad  corpora- 
tions as  common  carriers  shall  never  be  limited  "has 
no  application  to  contracts  for  the  carriage  of  property 
to  a  destination  beyond  the  terminus  of  the  road  of  the 
receiving  carrier.  The  limitation  applies  only  to  legal 
liabilities,  and  a  common  carrier  is  only  required,  at 
common  law,  to  safely  and  promptly  carry  to  the  end 
of  its  own  route,  and  there  deliver  to  a  connecting  car- 
rier. In  the  absence  of  contract,  it  assumes  no  respon- 
sibility for  the  acts  or  omissions  of  connecting  car- 
riers. *'No  carrier,"  says  Hutchinson,  *'is  bound 
by  la*w  to  accept  goods  for  carriage  further  than  the 
terminus  of  his  own  line ;  and  if  in  any  case,  there- 
fore, he  is  to  become  liable  beyond  such  terminus, 
his  liability  must  be  based  upon  some  further  obligation 
than  that  created  by  law."  Hutch.  Carr.  §  145 ;  Wood, 
Ry.  Law,  p.  1877,  §  424.  The  contract  in  question  is 
not,  therefore,  in  contravention  of  the  constitution  of 
Nebraska,  as  it  attempts  to  secure  to  defendant  no 
limitation  on  its  duty  and  liability  at  common  law. 

2.  Plaintiff  insists,  in  the  next  place  that  the  statute 
imposes  upon  a  railroad  company  which  re- 
ceives freig-ht  for  transportation  the  duty  Sl?ie7KrTfliu 
and  liability  of  a  common  carrier  throughout  ri'j!?8utitf.^*'' 
the  entire  route,  though  a  part  of  the  car- 
riage must  necessarily  be  over  a  road  which  passes 
through  another  state,  and  which  is  in  the  complete 
control  of  another  corporation.  Defendant  insists  that, 
if  such  construction  can  be  given  to  the  statute,  then  it 
is  in  violation  of  the  commercial  clause  of  the  constitu- 
tion of  the  United  States,  which  gives  to  congress  the 
exclusive  power  to  regulate  commerce  among  the  states. 
It  must  be  admitted  that  the  intent  and  meaning  of  the 
statute  is  by  no  means  clear.  It  fairly  admits  of  more 
than  one  interpretation.  It  appears  from  the  agreed 
statement  of  facts,  however,  that  defendant  promptlj' 
and  faithfully  performed  the  duty  imposed  upon  it  at 
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common  law  ;  that  is  to  say,  it  safely  and  within  a 
reasonable  time  carried  the  car  of  corn  to  Council 
Bluffs,  and  there  delivered  it  to  the  proper  connecting 
carrier.  The  loss  was  occasioned  by  the  default  of  the 
connecting"  carrier  ;  and  at  common  law,  and  under  the 
shipping-  contract,  defendant  is  not  answerable  for  it, 
unless  the  liability  is  created  by  the  statute.  Unless 
under  a  fair  and  reasonable  construction  of  the  statute, 
the  leg-islature  intended  to  make  the  company  receiving* 
the  freig-ht  responsible  as  a  common  carrier  for  the 
defaults  of  connecting*  carriers,  there  could  be  no 
recovery,  thoug-h  the  act  may  be  constitutional.  The 
question,  then,  is,  can  the  statute  be  g-iven  the  con- 
struction placed  upon  it  by  counsel  for  plaintiff  ?  The 
first  sentence  of  the  section  in  question  declares  :  '^Any 
railroad  company  receiving"  freig"ht  for  transportation 
shall  be  entitled  to  the  same  rights  and  be  subject  to 
the  same  liabilities  as  common  carriers."  This  decla- 
ration clearly  and  emphatically  negatives  any  intention 
to  impose  any  new  obligation  or  liability.  It  recognizes 
the  common-law  right  of  a  common  carrier  to  limit  its 
liability  to  its  own  acts  and  omissions,  and,  in  effect, 
declares  that  it  shall  remain  inviolate.  This  sentence 
is  the  key  to  the  interpretation  of  what  follows.  To 
give  the  remainder  of  the  section  the  construction  con- 
tended for  by  counsel  for  plaintiff  would  be  destructive 
of  the  force  and  effect  of  what  precedes.  A  statute 
should,  if  possible,  be  so  construed  as  to  make  all  its 
parts  consistent.  The  remainder  of  the  section  reads  : 
'*And  whenever  two  or  more  railroads  are  connected 
together,  the  company  owning  either  of  said  roads 
receiving  freight  to  be  transported  to  any  place  on 
the  line  of  either  of  the  roads  so  connected,  shall 
be  liable  as  common  carriers  for  the  delivery  of 
the  freight  to  the  consignee  of  said  freight  in 
the  same  order  in  which  such  freight  was  shipped." 
The  construction  turns  upon  the  words,  **  receiving 
freight  to  be  transported."  To  make  these  words  con- 
sistent with  what  precedes  them,  they  must  be  read  in 
view  of  the  right  of  a  railroad  corporation  to  answer  only 
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for  defaults  occurring"  on  its  own  road.  Defendant  re- 
ceived this  car  of  corn  for  the  purpose  of  transporting* 
it  to  Council  Bluffs,  and  no  further,  though  the  final 
destination  was  East  St.  Louis.  The  contract  expresses 
this  undertaking-  of  defendant  in  unequivocal  terms. 
The  words  of  the  statute,  **  receiving  freight  to  be 
transported,"  apply  to  the  extent  of  the  undertaking 
of  the  initial  carrier,  and  are  not  intended  to  impose  a 
legal  obligation  on  it  to  transport  the  freight  to  its 
final  destination,  when  there  is  no  agreement  to  do  so. 
In  order  to  make  the  different  parts  of  the  statute  con- 
sistent, and  to  g-ive  it  a  reasonable  construction,  we 
must  hold  that  the  leg'islature  only  intended  to  prohibit 
a  railroad  company  from  making  a  contract  for  a 
throug-h  transportation  of  property,  and  at  the  same 
time  to  limit  its  liability  to  loss  or  damage  occurring-  on 
its  own  road.  Prior  to  this  statute  the  rule  was  well 
established  in  the  United  States  supreme  court  and 
most  of  the  state  courts  that  each  road  confining*  itself 
to  its  common-law  liability  is  only  bound,  in  the  absence 
of.  contract,  to  safely  carry  over  its  own  road,  and  safely 
to  deliver  to  the  next  connecting  carrier  ;  but  that  any 
one  of  the  companies  may  agree  that  its  liability  may 
extend  over  its  whole  route.  In  the  absence  of  an 
ag-reement  to  that  effect,  such  liability  will  not  attach. 
I&ilroad  Co.  v.  Manufacturing  Co.,  16  Wall.  318; 
Coates  V.  Express  Co.,  45  Mo.  240.  The  rule  in 
Eng-land  and  some  of  the  states  of  the  Union  is  that  a 
common  carrier  who  accepts  g"oods  for  transportation 
to  a  particular  point  will  be  bound  to  deliver  them  at 
their  destination,  though  beyond  its  own  route,  unless 
its  liability  is  limited  by  contract.  Muschamp's  Case, 
8  Mees.  &  W.  421.  The  evil  the  statute  intended  to 
correct  is  evidently  that  of  permitting  railroad  compa- 
nies, after  undertaking-  to  carry  freight  to  a  destination 
beyond  the  terminus  of  their  own  roads,  to  limit  their 
liability  to  loss  and  damage  occurring  through  their 
own  acts  and  omissions.  The  constitution  prohibits 
limitations  by  contract  of  common-law  liabilities,  and 
the  statute  was  evidently  intended  to  extend  the  pro- 
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hibition  to  contracts  for  transportation  to  points  beyond 
the  terminus  of  the  road  of  the  receiving-  carrier.  It 
does  not  deny  to  a  company  the  rig-ht  to  receive  g-oods 
for  transportation  only  on  its  own  road,  but  denies  it 
the  rig"ht  to  limit  its  liability  after  contracting-  to  carry 
beyond  its  own  line.  The  statute,  then,  in  our  opinion; 
means,  and  was  only  intended  to  require,  that  when- 
ever two  or  more  railroads  are  connected  tog-ether  the 
company  owning-  either  of  said  roads  receiving-  freight, 
and  ag-reeing  to  transport  it  to  any  place  on  the  line  of 
either  of  said  roads,  should  be  liable  for  the  safe  deliv- 
ery to  the  consignee  at  its  destination.  We  have  g-iven 
a  similar  construction  to  a  statute  of  our  own  state, 
whose  provisions  are  in  substance  the  same.  Dim  mitt 
t'.  Railroad  Co.,  103  Mo.  440,  15  S.  W.  761  ;  McCann 
V.  E:ddy,  133  Mo.  62,  33  S.  W.  71.  In  the  former 
case  it  is  said  :  "The  act  of  issuing-  a  receipt  or  bill  of 
lading-  for  property  to  be  transferred  to  a  place  beyond 
the  terminus  of  the  route  of  a  common  carrier  is  evi- 
dence of  a  contract  to  carry^.  such  property  to  the  place 
of  its  destination.  This  frima  facie  case  the  statute 
makes  for  the  plaintiff  on  the  facts  stated.  In  order  to 
defeat  it,  the  defendant  must  show  that  by  specific 
agreement  it  only  contracted  to  carry  the  property  to 
the  terminus  of  its  own  line,  or,  what  is  equivalent, 
that  there  w^as  a  specific  agreement  that  it  was  only 
liable  to  loss  or  damage  occurring  on  its  own  line." 
In  the  McCann  Case,  stipra,  the  contract  was  to  carry 
to  Chicago,  which  required  the  use  of  a  connecting 
road,  and  we  held  that  the  carrier  receiving  the  freight 
and  agreeing  to  carry  it  to  its  destination  was  liable  for 
loss  or  damage  occurring  on  the  road  which  undertook 
to  complete  the  transportation,  notwithstanding  the 
attempt  of  the  initial  company  to  limits  its  liability  to 
the  omission  of  duty  on  its  own  road.  In  this  case 
w^e  have  an  agreement  as  specific  as  it  could  well  be 
made,  that  defendant  only  undertook  to  carry  the  corn 
to  Council  Bluffs,  and  there  deliver  it  to  a  connecting 
road.  Under  the  agreed  statement  of  facts,  defendant 
faithfully  performed  its  duty  as  a  common  carrier 
under  the  contract. 
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Note. 

The  markings  indorsed  on  the  bill  of  lading*,  giving 
the  name  of  the  consignee  and  the  destination  of  the  car 
of  corn,  in  the  absence  of  a  specific  contract  would  be 
evidence  of  an  agreement  to  transp^ort  to 
Kast  St.  Louis.  But  with  the  specific  |',1i*7iJjJ""51'' 
agreement  to  carry  only  to  Council  BluflFs  Evwm*. 
these  notations  can  only  be  regarded  as  mere 
memoranda  for  the  information  of  the  persons  interest- 
ed  in  the  property  and  its  delivery.  Dimmitt  Case, 
sufiva.  It  is  suggested  that  the  statute  was  intended 
merely  to  require  that  property  received  for  transporta- 
tion should  be  shipped  and  carried  to  its  destination, 
and  there  delivered  to  the  consignee  in  the  order,  chro- 
nologically, of  its  receipt.  The  statute  undoubtedly 
admits  of  this  construction,  but  the  complaint  does  not 
charge  anv  discrimination  in  the  order  of  the  transpor- 
tation. T^he  action  is  not  based  upon  such  construction 
of  the  statute.  The  charge  is  that  the  corn  was  never 
delivered  to  the  consignee  at  all,  and  the  truth  of  the 
charge  is  admitted  under  the  agreed  statement  of  facts. 
The  right  to  recover  for  the  loss  is  predicated  solely 
upon  the  supposed  statutory  duty  of  defendant  to  carry 
the  corn  to  East  St.  Louis,  and  there  deliver  it  to  the 
consignee.  It  could  make  no  difference  in  this  case 
which  construction  is  given  the  statute,  as  defendant 
only  undertook  to  carry  to  Council  Bluffs,  and  there 
deliver  to  a  connecting  carrier.  According  to  the 
agreed  statement,  defendant  properly  discharged  its 
duty  under  the  contract.  Whether  the  a<I:t  would  be 
unconstitutional  under  plaintiff's  interpretation  of  it, 
or  under  an  agreement  for  a  through  shipment,  it  is 
unnecessary  to  inquire.  In  either  case  the  judgment 
of  the  circuit  court  is  for  the  right  party,  and  is  affirmed. 

Barclay,  C.  J.,  and  Gantt,  Sherwood,  Robin- 
son, and  Brace,  JJ.,  concur.  Burgess,  J.,  concurs 
in  the  result. 

NOTE. 

Right  of  Carrier  to  Limit  Liability  to  Its  Own  Line.— The  rig^ht  of  a 
railway  company  as  a  common  carrier  to  limit  its  liability  to  losses 
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occurring  on  its  own  line  is  well  settled.  See  East  Tenn.,  etc.,  R. 
Co.  ^^  Brirnley,  (Tenn.),  6  Am.  &  Eng.  R.  Cas.  356  ;  Jones  v,  Cincin- 
nati, etc.,  R.  Co.,  45  Am.  &  Eng.  R.  Cas.  321  and  noie,  89  Ala.  376  ; 
Palmer  v.  Atchison,  etc.,  R.  Co.,  61  Am.  &  Eng.  R.  Cas.  235,  101 
Cal.  187 ;  McCarn  v.  Internat.,  etc.,  R.  Co.,  55  Am.  &  Eng.  R.  Cas. 
406,  84  Tex.  352 ;  Gulf,  etc.,  R.  Co.  v,  Golding,  23  Am.  &  Eng.  R. 
Cas.  732;  Berg  v.  Atchison,  etc.,  R.  Co.,  16  Id.  229  and  noie,  30  Kan. 
561 ;  Galveston,  etc.,  R.  Co.  v,  Allison,  12  Am.  &  Eng.  R.  Cas.  28, 
59  Tex.  193;  Deming  v.  Norfolk,  etc.,  R.  Co.,  (C.  C),  16  Am.  & 
Eng.  R.  Cas.  232,  21  Fed.  Rep.  25;  and  see  generally  2  Rap.  &  Mack's 
Dig.,  at  page  256,  and  the  numerous  cases  there  cited. 
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V, 

Bowles. 

{.Court  of  Appeals  of  Indian  TepTitoryy  fune  7,  iSg^,) 

Interstate  Commerce  Rates — Hay. — The  interstate  commerce  rate 
for  *•  hay  '*  applies  to  old  hay  as  well  as  new  hay. 

Interstate  Uommerce  Act— Indian  Territory. — The  interstate  com- 
merce act  applies  to  shipments  to  and  from  the  Indian  Territory, 
the  same  as  to  shipments  in  other  localities  in  the  United  States, 
and  its  validity  will  be  recognized  there  as  fully  as  in  the  states 
and  other  territories  of  the  United  States. 

Interstate  Commerce  Rates — Agreement  for  Reduced  Rates — 
Validity. — One  who  shipped  goods  under  an  agreement  with  the 
agent  of  a  railway  company  for  a  lower  rate  than  that  filed  by  the 
company  with  the  interstate  commerce  commission,  cannot,  where 
he  is  charged  the  full  rate  by  the  company,  recover  the  excess  of 
the  full  rate  over  the  agreed  rate,  even  though  he  was  ignorant 
that  the  agreement  for  a  reduced  rate  was  illegal. 

Appeal  from  the  United  States  court,  Central   dis- 
trict, Indian  Territory.     Reversed, 

On  the  22d  day  of  February,  18%,  R.   P.   Bowles, 
the  plaintiflF  below  and  appellee,  in  this  court,  filed  a 

complaint  in  the  United  States  court  of  the 
Central  district,  at  Atoka,  Ind.  T.,  which 
complaint  alleges  that  on  the  26th  day  of  July,  1895, 
the  defendant  company,  the  Missouri,  Kansas  &  Texas 
Railway  Company,  did,  throug-h  its  local  agent,  agree 
with  the  plaintiflF  to  transport  from  the  town  of  Cale, 
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in  the  Indian  Territory,  to  the  city  of  St.  Louis,  Mo., 
six  car  loads  of  hay,  cut,  baled,  and  put  up  during*  the 
year  1894,  at  the  rate  of  15  cents  per  hundredweight. 
The  minimum  weight  of  each  car  of  hay  was  to  be 
17,000  pounds,  for  which  the  plaintiff  was  to  pay  the 
said  rate  of  15  cents  per  hundredweight  on  each  of  said 
six  cars  of  hay  ;  that  the  defendant  received  this  lot 
of  six  car  loads  of  hay,  and  shipped  the  same  to  con- 
signee of  the  plaintiff  at  St.  Louis,  Mo.,  but  that  the 
local  agent  of  the  defendant  company  at  St.  Louis 
charged  the  consignee  the  sum  of  25  cents  per  hundred- 
weight, instead  of  15  cents,  and  also  estimated  the 
mimimum  weight  for  each  car  at  20,000  pounds,  and  that 
the  excess  so  charged  amounted  to  the  sum  of  $137.10  ; 
that  this  amount  was  in  excess  of  contract  price  ;  and 
for  that  amount  plaintiff  prayed  judgment.  The  de- 
fendant company  on  the  14th  day  of  March,  18%,  filed 
its  answer  to  this  complaint,  in  which  it  denied  that 
the  defendant,  through  its  local  agent,  agreed  to  trans- 
port the  said  six  car  loads  of  hay  from  Cale,  Ind.  T., 
to  the  city  of  St.  Louis,  Mo.,  at  the  rate  of  15  cents 
per  hundredweight,  and  denied  that  the  minimum 
weight  of  each  car  of  hay  was  to  be  17,000  pounds,  and 
admitted  that  the  hay  was.  transported  as  alleged,  and 
that  25  cents  per  100  pounds  on  a  minimum  of  20,000 
pounds  per  car  was  charged  as  alleged,  but  denied  that 
the  amount  was  an  overcharge  as  to  rate,  or  as  to 
minimum  weight,  and  denied  that  the  defendant  over- 
charged plaintiff  the^sum  of  $137.10,  or  any  other  sum, 
on  account  of  the  shipment  of  said  hay,  and  denied  that 
the  same  was  f radulently  or  erroneously  collected  from 
the  agent  of  the  plaintiff,  and  denied  that  said  sum  is 
now  due  the  plaintiff,  as  the  difference  in  the  rate 
agreed  to  and  the  rate  collected,  and  the  difference  be- 
tween the  actual  weights  and  the  minimum  of  20,000 
pounds  charged  and  collected  by  said  defendant  com- 
pany. On  Jul}^  26,  1895,  appellee  delivered  to  the 
appellant  at  Cale,  Ind.  T.,  for  shipment  to  St.  Louis, 
Mo.,  six  car  loads  of  hay.  A  separate  bill  of  lading  in 
duplicate  was  prepared   and   issued  for  each  car,  all 
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beinjf  of  the  same  general  tenor,  and  being*  the  general 
printed  form  of  said  railway,  filled  out  by  the  plaintiff, 
Bowles,  and  was  in  the  nature  ofa  contract  of  shipment, 
and  was  signed  by  the  railway  company's  station  agent. 
The  bills  of  lading  contained  the  usual  conditions  and 
regulations  for  shipment,  and  marginal  marks  were  in- 
serted to  indicate  the  address  of  the  consignee,  the  num- 
ber of  the  car,  and  the  number  of  pounds  of  hay  in  each 
car.  These  bills  of  lading,  tfie  duplicate  copies,  were  re- 
tained by  the  agent ;  and  under  the  shipper's  statement 
of  17,000  pounds,  on  the  copy  retained  by  him,  he 
inserted  the  letters  **M.  or  L.,"  meaning  ''more  or 
less,"  which  bills  of  lading  contained  this  stipulation  : 
"It  is  expressly  understood  and  agreed  that  the  weights 
and  classifications  as  set  forth  in  the  margin  are  subject 
to  correction."  No  rate  is  shown  on  any  of  the  bills  of 
lading,  but  the  published  tariff  rate  on  hay  from  Cale, 
Ind.  T.,  to  St.  Louis,  Mo.,  was  25  cents  per  100, 
20,000  pounds  minimum  per  car  ;  there  being  a  higher 
rate  per  100  on  less  than  car  loads.  The  cars  were 
delivered  to  consignee  in  St.  Louis,  Mo.,  who  paid 
under  protest  the  freight  bills  rendered  at  the  rate  of 
25  cents  per  hundredweight,  and  the  minimum  of  20,- 
000  pounds  per  car.  The  shipper,  Bowles,  the  appellee 
in  this  court,  claims  that  he  had  an  oral  agreement 
with  Morrison,  the  company's  station  agent  at  Cale, 
Ind.  T.,  and  his  predecessor,  D.  J.  Connell,  by  which 
he  was  to  be  given  a  15-cent  rate  per  hundredweight, 
with  17,000  pounds  minimum  per  car  ;  and  this  suit  is 
to  recover,  as  overcharge,  the  difference  between  the 
amount  charged  and  collected  by  the  railway  company, 
on  a  basis  of  its  regular  published  tariff  rates,  and  the 
amount  calculated  on  the  15-cent  rate  under  the  alleged 
oral  agreement.  The  evidence  is  conflicting  as  to 
whether  Bowles  had  an  agreement  with  the  station 
agent  for  a  15-cent  rate,  but  appellee  insists  that  such 
oral  agreement  was  entered  into.  The  evidence  is  also 
conflicting  as  to  whether  the  station  agent  had  any 
special  or  general  authority  from  his  superior  officers 
of  the  company  to  make  or  give  a  rate  lower  or  different 
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from  the  rate  filed  with  the  interstate  commerce  com- 
missioti;  but  appellant  insists  that,  if  there  was  any  such 
oral  understanding-  or  agfreement,  it  was  superseded 
and  merg-ed  into  the  bills  of  lading-  or  contract  subse- 
quently entered  into.  Each  bill  of  lading:  provided 
that  the  articles  shipped  were  to  be  transported  over 
the  line  of  the  appellant's  railway  * 'under  the  following- 
conditions  and  g-eneral  rules  and  regulations  of  the 
railway  company's  published  tariffs."  The  usual  con- 
ditions are  set  forth  in  the  bills  of  lading-,  but  it  is  not 
necessary  to  mention  any  of  them  except  the  one  by 
which  it  was  ''expressly  understood  and  ag-reed  that 
the  weig-hts  and  classifications  as  set  forth  in  the 
margin  are  subject  to  corrections."  On  the  trial  of 
the  case  the  jury  returned  a  verdict  for  the  plaintiff 
below  (the  appellee  in  this  court)  for  the  sum  of  $137.10, 
being-  the  amount  of  overcharg-e  claimed  as  the  differ- 
ence between  the  rate  of  25  cents  per  hundredweig-ht, 
20,000  pounds  minimum  per  car,  and  the  rate  of  15 
cents  per  hundredweight,  17,000  pounds  minimum  per 
car.  There  is  no  claim  for  damages  to  the  hay  shipped, 
or  for  any  delay  in  its  shipment. 

Clifford  L.  Jackson  zxA  Joseph  M.  Bryson^  for  ap- 
pellant. 

Geo.  A.  Pate^ndi  R.  Z.   Williams y  for  appellee. 

Springer,  C.  J.  (after  stating  the-  facts).  Counsel 
for  appellant  assign  errors  in  this  case  as  follows  : 
First,  that  the  trial  court  erred  in  refusing  to  instruct 
the  jury  to  return  a  verdict  for  the  defendant,  as  re- 
quested. The  second,  third,  and  fourth  errors  assigned 
are  substantially  the  same,  the  only  difference  in  each 
being  as  to  the  time  before  or  after  shipment  when 
changes  could  be  made  in  the  rate  as  filed  with  the 
interstate  commerce  commission.  The  second  instruc- 
tion asked  by  the  appellant  was  as  follows:  "If  the 
jury  find  from  the  evidence  in  this  case  that  the  defendant 
filed  with  the  interstate  commerce  commission  its  tariff 
rates  on  hay,  and  that  said  tariff  rates  so  filed  with  the 
said  interstaite  commerce  commission  covered  the  tariff 
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rate  on  hay  from  the  station  of  Cale,  Indian  Territory, 
to  the  city  of  St.  Louis,  Missouri,  and  that  said  tariff 
rate  on  hay  was  printed  and  publiclj^  posted  at  said  station 
of  Cale  for  the  information  and  insi>ection  of  the  public, 
and  that  in  accordance  with  such  tariff  rate  so  filed 
with  said  interstate  commerce  commission,  and  so 
printed  and  posted,  the  rate  on  hay  was  fixed  and 
established  at  25  cents  per  100,  with  a  minimum  weight 
of  20,000  pounds  per  car,  and  that  such  tariff  rate  was 
on  file  with  said  interstate  commerce  commission  at  the 
time  the  hay  in  controversy  was  shipped,  and  that 
there  had  been  no  reduction  in  said  tariff  rate  for  a 
period  of  three  days  before  the  shipment  of  the  hay  in 
controversy  was  made,  and  if  you  further  find  that  the 
defendant  only  collected  from  plaintiff  an  amount  of 
money  not  exceeding-  the  rate  of  25  cents  per  100,  with 
a  minimum  of  20,000  pounds  per  car,  then  you  must 
find  for  the  defendant  in  this  case."  The  court  refused 
to  g-ive  this  instruction,  and  the  appellant  duly  excepted. 
The  fifth  error  assigned  was  to  the  effect  that  the  trial 
court  erred  in  instructing  the  jury  as  follows  :  "If 
you  believe  from  the  evidence  that  on  the  26th  day  of 
July,  1895,  the  defendant  company  was  a  common  car- 
rier of  goods  from  Cale,  Indian  Territory,  to  the  city  of 
St.  Louis,  iii  the  state  of  Missouri,  and  that,  as  such 
common  carrier  of  such  goods  and  chattels  as  aforesaid, 
it  did,  through  its  local  agent,  on  the  day  herein  men- 
tioned, agree  with  this  plaintiff  to  transport  and  safely 
convey  from  the  said  town  of  Cale,  Indian  Territory, 
to  the  city  of  St.  Louis,  Mo.,  six  car  loads  of  hay,  cut, 
baled,  and  put  up  during  the  year  1894,  at  and  for  the 
rate  of  15  cents  per  hundredweight,  and  the  minimum 
of  each  of  said  cars  of  hay  was  to  be  17,000  pounds,  for 
which  the  plaintiff  was  to  pay  the  said  rate  of  15  cents 
per  hundredweight,  as  a  suitable  freight  or  compensa- 
tion for  transporting  said  hay  as  aforesaid,  and  if  you 
believe  that  the  agent  of  the  railway  company  making 
such  contract  was  acting  in  the'  scope  of  his  authority 
in  making  such  contract,  having  been  thereunto  author- 
ized by  the  defendant  railway  company,  and  if  you 
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further  find  that  the  defendant  railway  coifipany  upon 
said  six  cars  made  a  charg'e  in  excess  of  that  stipulated 
in  the  contract,  or  upon  any  one  of  such  cars,  or  any 
part  of  said  cars,  made  an  overcharg-e  in  excess  of  said 
contract,  then  you  will  find  for  the  plaintiff  the  differ- 
ence between  what  the  charge  would  have  been  at  the 
rate  of  25  cents  per  hundred weigfht  on  so  many  of  the 
cars  as  you  find  there  was  an  overcharg'e,  and  a  minimum 
of  17,000  pounds. per  car."  The  sixth  and  seventh 
errors  assigned  were  to  the  effect  that  the  court  erred 
in  refusing-  to  gfrant  a  new  trial. 

The  instructions  which  were  g-iven  and  refused  in 
this  case  present  very  clearly  the  contention  of  the 
counsel  in  this  case,  and  the  issue  involved  in  this 
appeal.  There  is  evidence  in  the  record  tending-  to 
show  that  the  oral  ag-reement  was  entered  into  between 
the  shipper  and  the  company's  station  agent  at  Cale, 
Ind.  T.,  by  which  the  company  agreed  to  ship  the  hay 
mentioned  in  the  bills  of  lading  at  a  rate  of  15  cents 
per  hundredweight, — 17,000  pounds  minimum  per  car  ; 
but  it  is  not  denied  that  the  bills  of  lading  which  were 
delivered  at  the  time  contained  the  stipulation  that  the 
hay  was  shipped  "under  the  general  rules  and  regula- 
tions of  the  railway  company's  published  tariffs,"  and 
"that  the  weights  and  classifications  as  set  forth  in  the 
margin  were  subject  to  correction."  In  view  of  the 
position  which  the  court  has  taken  in  this  case,  it  is 
not  necessary  to  determine  whether  the  alleged  oral 
agreement  was  merged  into  the  written  contract  of 
shipment. 

The  contention  of  appellee's  counsel  that  the  inter- 
state commerce  rate  was  for  "hay"  while  the  oral 
agreement  was  in  reference  to  "old  hay,"  and,  there- 
fore, did  not  apply  to  the  shipment  in  question,  is 
untenable.  "Hay"  is  the  generic  term,  and 
covers  all  kinds  of  hay,  as  the  word  "corn"  iTJSfJI^u^iin. 
would  cover  new  corn  as  well  as  old  corn. 
The  contention  of  appellee's  counsel  that  appellee  was 
in  delicto  himself,  but  not  in  pari  delicto^  is  also  not 
tenable.     If  there  was  an  oral  contract  entered  into,  it 
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must  have  been  upon  a  basis  upon  which  the  minds 
of  both  the  contracting-  parties  met,  and  if  so,  and  the 
contract  upon  which  they  entered  was  one  forbidden  by 
law,  whether  they  had  knowledg^e  of  that  fact  or  not, 
they  were  both  in  pari  delicto.  Neither  the  ignorance 
of  one  or  both  of  the  parties,  nor  finely  drawn  subtle- 
ties as  to  which  of  the  parties  was  more  in  fault  than 
the  other,  change  their  legal  status  or  their  liability. 
If  the  contract  which  they  entered  into  was  prohibited 
by  law,  they  were  both  at  fault,  and  the  courts  will 
not  give  validity  to  or  carry  into  effect  such  a  contract. 
The  question,  therefore,  which  we  have  to  determine 
in  this  case,  is  whether  it  is  competent  for  the  railway 
company  to  make  or  the  shipper  to  accept  a  rate  for  the 
transportation  of  freight  which  is  g-reater  or  less  than 
that  which  has  been  filed  with  the  interstate  commerce 
commission,  and  whether  such  rates  are  applicable  to 
points  in  the  Indian  Territory.     Counsel  for  appellee 

contend  that  the  interstate  commerce  law 
intiwut*  c»in-  does  uot  apply  to  the  Indian  Territory.  The 
SJrriury.  act  of  cougress  entitled  "An  act  to  regfulate 

commerce,"  approved  February  4,  1887, 
provides,  among  other  things,  that  said  act  shall  apply: 
"For  a  continuous  carriage  or  shipment  from  one  state 
or  territory  of  the  United  States,  or  the  District  of 
Columbia,  to  any  other  state  or  territory  in  the  United 
States,  or  District  of  Columbia,  or  from  any  place  in 
the  United  States  to  an  adjacent  foreign  country,  or 
from  any  place  in  the  United  States  through  any  for- 
eign country  to  any  other  place  in  the  United  States." 
1  Supp.  Rev.  St.  U.  S.  p.  529.  Counsel  for  appellee 
contend  that  the  words  ''territory  of  the  United  States," 
used  in  this  act,  apply  only  to  the  organized  territories, 
and  that,  as  the  Indian  Territory  is  neither  a  state  nor 
an  organized  territory  of  the  United  States,  the  interstate 
commerce  act  does  not  apply  to  the  Indian  Territory. 
In  order  to  ascertain  the  intent  of  congress,  we  must 
consider  the  whole  text  of  the  bill,  and  the  object  for 
which  it  was  enacted.  The  words  "from  any  state  or 
territorj^  of  the  United  States,"  having  been   used  in 
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the  first  part  of  the  section,  subsequently  the  act  refers 
to  **any  place  in  the  United  States  to  an  adjacent  foreign 
country,  or  from  any  place  in  the  United  States  through 
any  foreign  country  to  any  other  place  in  the  United 
States."  Prom  this  it  would  appear  that  congress  at 
least  intended  that  these  latter  clauses  of  the  act  should 
apply  to  the  Indian  Territory,  for  it  is  a  place  in  the 
United  States.  Hence,  if  the  shipments  were  from  the 
Indian  Territory  to  a  foreign  country,  or  from  the  In- 
dian Territory  through  Canada,  then  to  a  place  in  the 
United  States,  the  act  would  undoubtedly  cover  the 
shipments.  These  clauses  in  the  act,  taken  in  connec- 
tion with  the  words  '*or  territory  of  the  United  States," 
evidently  determine  the  intention  of  congress,  and  show 
its  intention  to  make  the  interstate  commerce  law  apply 
to  any  shipment  from  any  place  in  the  United  States  to 
any  other  place  in  a  different  jurisdiction.  In  other 
words,  it  is  to  apply  to  all  shipments  which  are  not 
wholly  made  within  the  bounds  of  any  state  in  the  Union. 
The  sole  object  of  inserting  such  a  clause  as  this  in  the 
interstate  commerce  act  was  for  the  purpose  of  making 
that  act  conform  to  the  constitution  of  the  United 
States,  which  confers  upon  congress  the  right  to  regu- 
late commerce  among  the  states.  Hence  the  object  of 
congress  in  making  these  provisions  was  not  to  indicate 
so  much  where  the  law  should  be  in  force  as  to  point 
out  where  it  would  not  be  in  force,  namely,  from  one 

foint  to  another  point  within  any  state  of  the 
Fnion.  The  words  of  limitation  were  required  by  the 
constitution,  and  we  must  assume  that  congress  in- 
tended to  limit  the  act  only  in  so  far  as  the  constitution 
required  it  should  be  limited.  It  was  clearly  the  inten- 
tion of  congress  to  make  the  interstate  commerce  law 
apply  to  shipments  to  and  from  the  Indian  Territory, 
the  same  as  to  shipments  in  other  localities  in  the 
United  States.  Any  other  construction  would  impute 
to  congress  either  ignorance  of  the  meaning  of  the 
language  which  was  employed,  or  a  willful  disregard 
of  the  rights  of  shippers,  and  to  others  residing  in  the 
Indian  Territory^,  and  a  discrimination  as  to  all  ship- 
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ments  to  or  from  the  Indian  Territory.  We  cannot 
indulg'e  either  of  these  imputations.  The  langfnage  is 
free  from  doubt,  taken  in  connection  with  the  other 
provisions  of  the  act  and  the  object  for  which  it  was 
enacted.  The  interstate  commerce  act  took  effect  in 
the  Indian  Territory  at  the  same  time  it  took  effect 
elsewhere  in  the  United  States,  and  does  not  depend 
for  its  validity  in  this  territory  on  the  act  of  May  2, 
1890,  which  put  in  force  certain  acts  of  congress  in  the 
Indian  Territory.  It  is  in  force  here  by  its  own  terms, 
and  this  court  will  recognize  its  validity  as  fully  as  it 
is  recognized  in  the  states  and  other  territories  of  the 
Union.  The  rate  filed  with  the  interstate  commission 
applicable  to  shipments  from  Cale,  Ind.  T.,  to  St. 
Louis,  Mo.,  on  hay,  was  25  cents  per  hundredweight — 
20,000  pounds  minimum  for  each  car.  That  was  the 
rate  charged  by  the  company's  agent  at  St.  Louis,  and 
paid  by  the  consignee.  That  was  the  legal  rate,  and, 
if  any  other  rate  had  been  given  or  accepted,  such  rate 
would  have  been  illegal  and  void,  and  not  binding  upon 
either  of  the  parties  to  the  contract. 

The  authorities  all  agree  that  those  contracts  are 
illegal  which  rest  upon  a  consideration  that 
meTMRttM^'     is  fraudulent,  against  morality,  or  against 
ildMedlSiSl-     ^^^  principles  of  sound  public  policy,  or  in 
Validity.  contravention  of  the  provisions  of  some  stat- 

ute. 2  Beach,  Mod.  Cont.  §  1415,  and  note 
citing  Goodrich  v.  Tenney,  144  111.  422,  33  N.  E.  44 ; 
2  Kent,  Comm.  466.  '*A  court  of  law  will  not  lend  its 
aid  to  enforce  the  performance  of  a  contract  which 
appears  to  have  been  entered  into  by  both  the  contract- 
ing parties  for  the  express  purpose  of  carrying  into 
effect  that  which  the  law  of  the  land  forbids."  2  Beach, 
Mod.  Cont.  §  1433  ;  Broom,  Leg.  Max.  732.  ''A  con- 
tract which  violates  the  provisions  of  a  public  statute 
is  contrary  to  public  policy,  and  void  ;  and  it  must  be 
illegal,  although  not  in  contravention  of  the  specific 
directions  of  the  statute,  if  it  be  opposed  to  the  general 
policy  and  intent  of  the  statutory  law."  2  Beach,  Mod. 
Cont.  §  1441,  and  cases  there  cited.  '  'A  contract  which  is 
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void  for  want  of  power  to  make  It  under  express  statu- 
tory or  constitutional  provisions  cannot  be  given  validity 
in  any  way  by  a  court  of  equity.  The  courts,  in  the  ad- 
ministration of  justice  will  not  enforce  a  contract  in  vio- 
lation of  law,  or  permit  a  plaintiff  to  recover  upon  a 
transaction  against  public  policy,  even  if  the  invalidity 
of  the  contract  or  transaction  be  not  specially  pleaded." 
2  Beach,  Mod.  Cont.  §  1443;  Hedges  v.  Dixon  Co., 
150  U.  S.  182,  14  Sup.  Ct.  71 ;  Oscanyan  v.  Arms  Co,, 
103  U.  S.  261 ,  and  cases  cited.  "  In  an  action  for  breach 
of  a  contract  providing  for  the  erection  of  a  building  by 
defendant  for  plaintiff,  in  a  manner  prohibited  by  city 
ordinance,  it  was  held  that  the  contract  was  void,  and, 
although  the  parties  were  ignorant  that  it  was  in  con- 
travention of  law,  that  the  court  would  dismiss  the 
action  as  soon  as  its  illegality  appeared  on  the  trial. 
Whatever  tends  to  interfere  with  the  beneficial  opera- 
tion of  the  law  is  unlawful,  as  against  the  policy  of 
law.  Whatever  tends  to  obstruct  duty  by  defeating  the 
letter  or  spirit  of  the  law  is  also  unlawful ;  and  the 
courts  will  not  enforce  an  agreement  or  contract  for  the 
benefit  of  one  through  whose  direction  or  advantage  the 
law  is  violated  or  public  policy  contravened.  The  law 
attempts  to  close  the  door  to  temptations  by  refusing 
such  parties  recognition  in  the  courts.  No  court  will 
lend  its  aid  to  a  man  who  founds  his  cause  of  action 
upon  an  immoral  or  illegal  act.  If,  from  the  plaintiff's 
own  statement  or  otherwise,  the  cause  of  action  appears 
to  arise  ex  turpi  causa^  or  from  the  transgression  of  a 
positive  law  of  this  country,  then  the  court  says  he  has 
no  right  to  relief.  It  is  upon  that  ground  the  court 
goes  ;  not  for  the  sake  of  the  defendant,  but  because  it 
will  not  lend  its  aid  to  such  a  plaintiff."  2  Beach, 
Mod.  Cont.  §  1443,  and  numerous  cases  there  cited. 
In  Myers  v.  Meinrath,  101  Mass.  366,  the  opinion  of 
the  court  is  applicable  to  the  case  at  bar.  In  that  case. 
Wells,  J.,  said:  *'In  the  case  cited,  the  action  was 
for  a  chattel  sold  and  delivered  in  exchange  for  another 
chattel  on  the  Lord's  day,  which  the  defendant  retained, 
notwithstanding  the  return  by  the  plaintiff  of  the  chat- 
tel for  which  it  was  exchanged,  and  his  demand  for  a 
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corresponding'  return  by  the  defendant.  It  was  held 
that  the  plaintiff  could  not  recover,  and  the  reasons  for 
the  decision  were  as  follows  :  That  contracts  made  on 
the  Lord's  day  are  illegal,  that  no  action  based  upon 
such  a  contract  can  be  maintained  in  a  court  of  law  or 
equity,  either  to  enforce  its  obligations,  or  to  secure  its 
fruits,  in  favor  of  either  party,  are  propositions  settled 
beyond  controversy.  But  such  contracts  are  not  alto- 
gether inoperative.  They  may  be  executed  by  the  par- 
ties, and  then  the  same  principle  of  public  policy  which 
leads  courts  to  refuse  to  act,  when  called  upon  to  enforce 
them,  will  prevent  the  court  from  acting  to  relieve 
either  party  from  the  consequences  of  the  illegal  trans- 
action. They  may  give  effect  to  the  executed  illegal 
contract.  The  purpose  of  the  law,  however,  is  not  to 
give  validity  to  the  transaction,  but  to  deprive  the  par- 
ties of  all  right  to  have  either  enforcement  of  or  relief 
from  their  illegal  contract.  In  such  cases  the  defense 
of  illegality  prevails,  not  as  a  protection  to  the  defend- 
ant, but  as  a  disability  in  the  plaintiff.  Upon  this  prin- 
ciple, possession  acquired  from  an  illegal  transaction, 
or  by  a  contract  fully  executed,  will  often  avail  the 
party  holding  it  as  a  suflScient  title.  Neither  party  is 
allowed  to  impeach  its  validity  by  asserting  the  illegal- 
ity of  his  own  act.  The  transaction  takes  effect  from 
the  disability  of  the  parties  to  assert  any  rig-ht  to  the 
contrary.  'I^he  court  does  not  give  it  effect,  but  simply 
refuses  its  aid  to  undo  what  the  parties  have  already 
done."' 

Entertaining  this  view  of  the  case  at  bar,  we  are  of 
opinion  that  the  court  below  erred  in  refusing  the  in- 
structions asked  by  the  appellant,  and  also  erred  in 
giving  the  instruction  which  was  submitted  to  the  jury 
on  the  trial  of  the  case.  The  appellee  cannot  recover 
upon  a  contract  which  was  forbidden  by  law,  and  was 
contrary  to  public  policy,  even  if  such  contract  had 
been  entered  into  as  contended  by  appellee's  counsel. 
The  judgment  of  the  court  below  is  reversed,  and  the 
case  dismissed. 

Clayton,  J.,  concurs.    Kilgore,  J.,  concurs  in  part. 
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Beekman  et  al. 

Third  Ave.  R.  Co. 

{Court  of  Appeals  of  New  York  ^  June  <?,  1897.) 

Street- Railway  Franchise — Source  of  Grant. — The  authority  to 
make  use  of  the  public  streets  of  a  city  for  railroad  purposes  pri- 
marily resides  in  the  state,  and  is  a  part  of  the  sovereign  power  ; 
and  the  right  or  privilege  of  constructing  and  operating  railroads 
in  the  streets  must  always  proceed  from  that  source,  whatever  may 
be  the  agencies  through  which  it  is  conferred. 

Same — Power  of  City  Authorities  to  Grant. — The  city  authorities 
have  no  power  to  grant  the  right  except  in  so  far  as  they  may  be 
authorized  by  the  legislature,  and  then  only  in  the  manner  and 
upon  the  conditions  prescribed  by  the  statute. 

Sale  of  Franchise — New  York  Statute.— Section  93  of  the  Railroad 
Law  of  New  York  does  not  authorize  common  councils  of  cities  to 
make  a  valid  sale  of  the  franchise  for  more  than  one  branch  or  ex- 
tension of  an  existing  railroad  at  the  same  sale  and  under  the  same 
bid. 

Same. — The  fact  that  two  branches  or  extensions  of  a  road  are  to 
be  connected  by  a  link  of  an  existing  road  which  consents  to  grant 
a  perpetual  right  of  passage  over  the  connecting  track  to  the  pur- 
chaser of  the  franchises  for  such  extension  does  not  render  the  two 
extensions  one  within  the  meaning  of  the  above  statute. 

Same — Power  of  Council  to  Demand  Additional  Sum. — The  statute 
having  provided  that  the  sale  of  a  franchise  shall  be  made  to  the 
corporation  agreeing  to  pay  the  largest  percentage  of  its  gross  re- 
ceipts, the  local  authorities  cannot  enlarge  the  condition  by  requir- 
ing, in  addition,  the  payment  of  a  gross  sum  ;  and  their  power  in 
that  regard  is  not  affected  by  the  fact  that  the  applicant  offers  to 
pay  such  sum  in  addition  to  the  percentages. 

Same— Fares — Construction  of  Franchise. — Where  it  is  provided 
by  statute  that  the  consent  to  the  sale  of  a  franchise  for  an  exten- 
sion "  shall  provide  that  but  one  fare  shall  be  exacted  for  passage 
over  such  branch  or  extension  and  over  the  line  of  road  which  shall 
have  applied  therefor,"  conditions  in  such  consent  that  **  no  passen- 
ger shall  be  charged  more  than  five  cents  for  a  continuous  ride  from 
or  to  the  above  branch  or  extension,"  and  that  all  laws  or  ordi- 
nances, in  force  or  subsequently  modified  or  adopted,  affecting  sur- 
face roads,  *'  shall  be  strictly  complied  with  "  amount  to  a  substan- 
tial compliance  with  the  statute. 

Appeal  from  appellate  division  of  the  supreme  court, 
First  department.     Affirmed. 
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Williavi  H.  Page^  Jr.^  Francis  M.  Scott ^  and  Wil- 
liam C  Trulls  for  appellant. 

Elihu  Root^  William  F,  Sheehan^  and  David  B.  Hill^ 
for  respondents. 

O'Brien,  J.  The  plaintiffs,  as  property  owners, 
brought  this  action  ag'ainst  the  defendant  to  perpetually 
restrain  the  construction  of  a  street  railroad,  as  a  branch 
or  extension  of  its  system,  upon  that  part  of  Broadway 

e  stated  ^^^^  182d  street,  in  the  city  of  New  York, 

known  as  the  '*  Kingsbridg-e  Road,"  at  the 
point  where  the  plaintiffs'  property  intersects  the  high- 
way. The  action  is  based  wholly  upon  the  allegation 
that  the  consent  of  the  city  authorities  and  the  sale  of 
the  right  to  use  the  street  for  railroad  purposes,  under 
which  the  defendant  claims,  did  not  comply  with  the 
statute,  and  are  invalid.  This  is  an  appeal  from  an 
order  of  the  appellate  division  which  sustained  an  in- 
junction pe7idente  lite,  granted  in  the  action,  and  at  the 
same  time  allowed  an  appeal  to  this  court  from  the 
order  ;  and  the  court  has  certified  the  following  ques- 
tions to  us,  pursuant  to  section  9  of  article  6  of  the  con- 
stitution, and  section  190  of  the  Code:  **(1)  Whether 
the  common  council  of  the  city  of  New  York  can,  under 
the  provisions  of  section  93  of  the  railroad  law,  make  a 
valid  sale  of  more  than  one  extension  of  an  existing 
railroad  at  the  same  sale,  to  be  struck  off  upon  one  bid, 
when  the  said  extensions  are  separated  from  each  other 
in  such  a  way  that  they  can  only  be  operated  together 
over  the  lines  of  the  said  existing  railroad.  (2)  If  the 
common  council  has  no  power  to  make  such  sale,  did  a 
sale  made  in  that  way  vest  the  right  to  build  any  of  the 
extensions  mentioned  in  the  complaint  in  this  action  in 
the  Third  Avenue  Railroad  Company?  (3)  Has  the 
common  council  the  power  to  impose,  as  a  condition 
upon  which  its  consent  shall  be  given  to  the  sale  of  an 
extension  or  extensions  of  an  existing  railroad,  that 
such  railroad,  if  a  purchaser,  should  pay  into  the  city 
treasury  a  sum  of  money  in  cash  within  a  certain  time 
after  the  right  to  build  the  extensions  has  been  struck 
off  to  it,  in  addition  to  the  percentage  of  gross  receipts 
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bid  by  it  upon  such  sale  ?  (4)  If  the  common  council 
had  no  power  to  impose  such  a  condition,  was  the  sale 
of  said  extensions  subject  to  such  condition  valid,  and 
did  it  vest  in  the  Third  Avenue  Railroad  the  right  to 
build  such  extensions  ?  (5)  Is  a  condition  in  the  reso- 
lutions authorizing"  the  sale,  that  *  no  passeng-er  shall 
be  charg-ed  more  than  five  cents  for  a  continuous  ride 
from  or  to  the  above  branch  or  extension,'  which  reso- 
lutions contain  a  separate  provision  that 'all  laws  or 
ordinances  now  in  force,  or  which  may  be  modified  or 
adopted,  affecting-  the  surface  railroads  operating-  in 
this  city  shall  be  strictly  complied  with,  and  especially 
article  4  of  the  g-eneral  railroad  law,'  a  compliance  with 
that  portion  of  section  93  of  the  statute  which  directs 
that  but  one  fare  shall  be  exacted  for  passag-e  over  such 
branch  or  extension,  and  over  the  line  of  the  railroad 
which  shall  have  applied  therefor  ?  (6)  If  the  foreg-o- 
ing-  condition  is  not  a  compliance  with  that  portion  of 
the  statute,  is  the  sale  of  the  extensions  pursuant  to 
resolutions  which  make  no  other  provision  for  the 
charging  of  a  continuous  fare  over  the  extensions  and 
the  line  of  the  road  valid,  and  did  the  sale  made  under 
said  resolutions  vest  in  the  Third  Avenue  Railroad  the 
rig-ht  to  build  the  extensions  ?" 

In  July,  1895,  the  defendant  presented  to  the  common 
council  of  the  city  of  New  York  a  petition  praying  that 
consent  might  be  granted  for  the  construction  of  a 
branch  or  extension  of  its  street-railroad  system  from  a 
designated  point  in  the  upper  portion  of  the  city,  on  the 
line  of  the  existing  road,  through  certain  streets  and 
avenues  which  are  named,  for  a  distance  of  about  11 
miles  to  Yonkers.  The  conditions  and  stipulations  by 
which  the  defendant  consented  to  be  bound  in  case  the 
right  was  granted  are  fully  set  forth  in  the  petition, 
and  will  be  referred  to  hereafter,  so  far  as  they  are 
material  to  the  questions  under  consideration.  The 
application  of  the  defendant  was  granted  by  resolution 
of  the  common  council,  which  provided  for  a  sale  of  the 
right,  at  public  auction,  to  the  railroad  corporation  that 
would  agree  to  pay  into  the  city  treasury  the  largest 
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percentage  of  its  gross  receipts  per  annum.  This  sale 
was  made  in  November,  1895,  pursuant  to  notice,  and 
the  defendant  was  the  successful  bidder,  and,  acting 
upon  the  assumption  that  it  had  acquired  the  right,  was 
proceeding  to  construct  the  road  when  it  was  restrained 
by  the  injunction  in  this  action. 

It  will  be  seen  that  the  questions  certified  lie  at  the 
very  foundation  of  the  action,  and  really  determine,  in 
advance  of  the  final  judgment,  the  whole  controversy 
between  the  parties.  Such  questions  formerly  were 
not  reviewable  in  this  court  upon  an  appeal  from  a  pre- 
liminary injunction  order,  but  only  after  final  judgment 
in  the  action.  The  general  rule  was  that  when  the 
supreme  court  had  exercised  its  discretion  upon  the 
facts,  and  awarded  an  injunction  pending  the  action, 
the  only  question  that  this  court  could  review  was  the 
power  or  jurisdiction  of  the  court  to  make  the  order, 
and  this  depended  upon  the  sufficiency  of  the  complaint. 
If  a  cause  of  action  was  stated  which  in  equity  entitled 
the  plaintiff  to  relief  by  way  of  perpetual  injunction, 
the  preliminary  order  was  in  the  discretion  of  the  court 
and  not  open  to  review  here.  Upon  appeal  from  such 
an  order,  this  court  would  not  interfere  except  in  a  case 
where,  upon  the  face  of  the  complaint,  the  plaintiff, 
upon  the  facts  stated,  under  settled  adjudications,  was 
not  entitled  to  final  relief.  Hudson  River  Tel.  Co.  r. 
Watervliet  Turnpike  &i  R.  Co.,  121  N.  Y.  397,  24  N. 
E.  832  ;  Castoriano  v.  Dupe,  145  N.  Y.  250,  39  N.  E. 
1056.  But  the  constitution  and  the  statute  have  evi- 
dently conferred  power  upon  the  supreme  court  to  send 
here  for  review  questions  that  were  not  reviewable 
before.  The  questions,  however,  must  be  questions  of 
law,  and  not  questions  of  fact,  or  matters  resting  in 
discretion  ;  and  the  legal  effect  of  the  certificate  is,  we 
think,  that,  in  passing  upon  the  facts  and  exercising  its 
discretion,  the  court  below  was  obliged  to  pass  upon 
and  decide  the  questions  of  law  stated,  or  that  they 
necessarily  arose  and  were  involved  in  the  decision  of 
the  appeal  from  the  order  which  granted  the  injunction, 
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and  were  of  sufficient  importance  to  require  the  opinion 
of  this  court. 

The  authority  to  make  use  of  the  public  streets  of  a 
city  for  railroad  purposes  primarily  resides  in  the  state, 
and  is  a  part  of  the  sovereig'n  power  ;  and 
the  rififht  or  privilege  of  constructingf  and  J?««*-?*"w»i 
Operating"  railroads  in  the  streets,  which,  for  of  «nwt. 
convenience,  is  called  a ''franchise,"  must 
always  proceed  from  that  source,  whatever  may  be  the 
ag'encies  Ihroug-h  which  it  is  conferred.  The  use  or 
occupation  of  the  streets  for  such  purposes,  without 
the  grant  or  permission  of  the  state  throug-h  the  legis- 
lature, constitutes  a  nuisance,  which  may  be  restrained 
by  individuals  injuriously  affected  thereby.  Fanning  v. 
Osborne,102  N.  Y.  441, 7  N.  E.  307.  The  city  authorities 
have  no  power  to  grant  the  right  except  in  so  far  as  they 
may  be  authorized  by  the  legislature,  and  then 
only  in  the  manner  and  upon  the  conditions  curiBtVoTiSMf 
prescribed  by  the  statute.  Davis  v.  Mayor, . 
etc.,  14  N.  Y.  506;  Milhau  v.  Sharp,  27  N.  Y.  611; 
People  V.  Kerr,  Id.  188.  The  power  of  the  legislature 
to  authorize  the  g'rant  of  such  a  franchise  by  local 
authority  is  limited  by  the  constitution,  and  forbidden, 
except  in  cases  where  the  consent  of  the  owners  of  one- 
half  in  value  of  the  property  bounded  on,  and  the  con- 
sent also  of  the  local  authorities  having  the  control  of, 
that  portion  of  the  street  or  highway  upon  which  it  is 
proposed  to  construct  or  operate  such  railroad,  be  first 
obtained.  Article  3,  §  18.  The  legislature,  however, 
in  virtue  of  its  general  power  over  municipalities,  may 
regulate  the  mode  and  manner  in  which  such  consent 
shall  be  given  by  the  authorities  having  the  control  of 
the  street,  and  may  prescribe  the  conditions  upon  which 
it  may  be  g'iven,  and  all  these  matters  have  been  regu- 
lated by  statute.  Laws  1892,  cc.  306,  676  ;  Laws  1893, 
c.  434.*  The  question  certified  to  us  by  the  court 
below  call  for  a  construction  of  this  statute  or  certain 
important  provisions  thereof,  which  affect  the  validity 
of  the  franchise  g^ranted  to  the  defendant.     In  confer- 

*For  statute  in  full  see  end  of  case. 


28  EXTENSION — SALE  OF  FRANCHISE.       ^ol.  VIII 

(N.  S.) 

Beekman  v.  Third  Ave.  R.  Co. 

ring"  the  franchise  upon  the  defendant  to  operate  a  rail- 
road in  the  streets  desig'nated,  the  common  council  did 
not  act  in  the  exercise  of  any  natural  or  inherent  power 
pertaining-  to  the  city,  but  under  delegated  powers,  to 
be  used  and  exercised  for  public  purposes  ;  and,  in 
order  to  vest  the  defendant  with  the  right  claimed,  it 
must  appear  that  there  was  a  substantial  compliance 
with  the  provisions  of  the  statute. 

The  first  and  most  important  question  is  whether  the 

common  council  has  the  power  to  make  a 

Kw  f •rkluKSr  valid  sale  of  the  franchise  for  more  than  one 

branch  or  extension  of  an  existing  railroad 
at  the  same  sale  and  under  the  same  bid  ;  or,  in  other 
words,  does  the  statute  contemplate  that  consent  may 
be  given  to  the  construction  of  two  or  more  branches 
or  extensions  of  an  existing  railroad  in  one  official  act, 
and  the  franchises  sold  tog-ether  as  one  upon  the  same 
bid  ?  The  statute  limits  the  bidders  at  any  sale  of  a 
franchise  at  auction  to  railroad  corporations  authorized 
to  construct  and  operate  a  street  railroad  in  the  city, 
and,  in  prescribing  that  the  consent  of  the  city,  when 
given,  must  be  upon  the  condition  that  the  franchise  for 
construction  of  a  road  or  a  branch  or  extension  of  one 
existing  in  any  street  shall  be  sold  at  public  auction  to 
the  bidder  who  shall  agree  to  give  to  the  city  the  larg-est 
percentage  per  annum  of  the  gross  receipts  of  the  cor- 
poration, the  purpose  evidently  was  to  secure  to  the 
city  the  largest  revenue  that  would  be  consistent 
with  the  public  convenience  and  the  public  interest. 
The  power  to  consent  was  not  conferred  upon  the 
local  authorities  for  the  sole  purpose  of  securing* 
pecuniary  profit  or  bringing*  money  to  the  treasur5% 
but  was  to  be  exercised  with  due  regard  to  the  in- 
terest and  convenience  of  the  public.  This  is  mani- 
fest from  the  provision  of  the  statute  which  requires 
that  the  consent  for  the  construction  of  a  branch 
or  extension  shall  be  conditioned  upon  the  right  of  the 
public  to  use  both  the  new  road  and  the  old  on  payment 
of  a  siug-le  fare,  and,  in  case  the  rig-ht  is  acquired  by  a 
corporation  other  than  the  applicant,  the  gross  receipts 


Am.  A  Eng.    EXTENSION — SALE  OF  FRANCHISE.  29 

R.  Cas. 

Beekman  v.  Third  Ave.  R.  Co. 

shall  be  divided  in  the  proportion  that  the  leng-th  of 
such  extension  or  branch  so  sold  shall  bear  to  the  entire 
leng^th  of  the  road  that  shall  have  applied  therefor,  and 
of  such  branch  or  extension,  and  that,  if  such  right 
shall  be  purchased  by  the  applicant,  the  percentage  to 
be  paid  shall  be  calculated  on  such  portion  of  its  gross 
receipts  as  shall  bear  the  same  proportion  to  the  whole 
value  thereof  as  the  length  of  such  extension  or  branch 
shall  bear  to  the  entire  length  of  the  road.  The  statute 
evidently  contemplates  that  what  is  called  a  branch  or 
extension  of  an  existing  railroad  shall  be  constructed 
and  operated  under  a  franchise  applied  for  by  that  rail^ 
road,  and,  when  put  in  operation,  the  branch  or  exten- 
sion shall,  for  certain  purposes,  be  deemed  to  be  a  part 
of  the  road  making  the  application,  even  though  the 
franchise  to  construct  the  branch  shall  be  acquired  and 
the  new  road  operated  by  another  corporation.  Who- 
ever may  acquire  the  franchise  at  the  competitive 
bidding,  and  whoever  maj^  own  and  operate  the  branch 
or  extension,  it  must  still  bear  certain  relations  to  the 
parent  road  that  inaugurated  the  proceedings  for  its 
construction,  and  at  least  one  of  these  relations  is  the 
right  of  the  public  to  a  continuous  passage  over  both 
the  main  line  and  the  new  branch  on  payment  of  a  sin- 
g-le  fare. 

The  language  of  the  statute  seems  to  contemplate  the 
sale  of  a  franchise  for  a  single  branch  or  extension, 
and  not  several  branches  or  extensions  grouped  together. 
The  provisions  for  a  single  fare,  for  the  division  of  the 
g'ross  receipts  from  joint  business,  and  the  manner  of 
calculating  the  percentage  to  be  paid  to  the  city,  all 
point  in  the  same  direction.  It  is  quite  doubtful, 
indeed,  if  these  several  provisions  of  the  statute  could 
be  carried  into  effect  according  to  the  intention  of  the 
legislature  if  several  branches  or  extensions  could  be 
gfrouped  together  and  sold  as  one.  But  perhaps  the 
weightiest  reason  for  this  view  is  to  be  found  in  the 
fact  that  a  sale  of  the  franchise  for  several  branches  or 
extensions  of  an  existing  railroad  at  one  time  and  under 
one  bid  would  defeat  the  general  purpose  of  the  statute, 
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and  enable  the  common  council  in  most  cases  practically 
to  select  the  purchaser  of  the  rig-ht.  This  may  be 
illustrated  by  the  situation  existing-  in  this  case,  and 
which  has  been  very  clearly  pointed  out  by  the  court 
below.  The  southerly  part  of  the  extension  or  branch 
intersecting*  the  main  line  of  the  defendant's  railroad  is 
practically  of  no  use  to  any  other  corporation.  This  is 
separated  from  the  northerly  branch  or  extension  by  a 
part  of  the  line  of  the  defendant,  about  half  a  mile  in 
length.  This  northerly  branch  in  itself  would  consti- 
tute an  extensive  railroad  many  miles  in  length,  and 
other  corporations  might  desire  to  compete  for  the 
franchise  for  its  construction  and  operation,  and  yet 
they  would  be  unable  to  do  so  except  upon  condition 
that  they  also  purchase  another  franchise,  and  construct 
and  operate  another  road,  where  it  would  be  wholly 
impracticable.  Where  several  franchises  are  exposed 
for  sale  at  once,  the  successful  bidder  must  buy  them 
all ;  and,  in  case  of  a  sale  of  the  franchise  for  several 
branches  or -extensions  of  an  existing  road  in  this  man- 
ner, it  is  easy  to  see  how  all  competition  at  the  sale 
may  be  practically  suppressed. 

We  think  that  the  consent  for  the  construction  of 
two  branches  or  extensions  of  the  defendant's  railroad 

as  one  act,  conditioned  upon  a  sale  at  auction 
of  both  under  one  bid,  was  not  a  compliance 
with  the  letter  or  the  spirit  of  the  statute,  and  was  not 
therefore  a  valid  exercise  of  the  power  conferred  upon 
the  city  authorities  by  the  statute.  It  is  said,  however, 
that  there  was  in  fact  but  one  branch  or  extension  of 
the  defendant's  road  contemplated,  and  but  one  fran- 
chise sold.  This  proposition  is  deduced  from  the  fact 
that  what  are  here  referred  to  as  two  branches  or 
extensions  were  to  be  connected  by  a  section  of  the 
main  line  of  the  defendant's  railroad,  about  half  a  mile 
in  length.  With  respect  to  this  connecting  link  between 
the  two  proposed  branches  or  extensions,  the  defendant, 
in  its  application,  consented  that,  in  case  any  other  cor- 
poration became  the  purchaser  of  the  right  to  construct 
and  operate  a  railroad  upon  the  two  proposed  branches 
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or  'extensions,  it  should  be  vested  with  the  rig-ht  in 
perpetuity  to  use  its  tracks  and  apply  any  motive  power 
thereto  upon  the  streets  and  avenues  covered  by  the 
intervening"  road,  in  order  to  constitute  a  continuous 
line  of  railroad,  and  unite  the  two  branches  thus  sepa- 
rated into  one.  The  g"rant  of  this  rig'ht  by  the  defend- 
ant was  one  of  the  conditions  upon  which  the  consent 
was  g-iven  and  a  part  of  the  thing-  sold.  Since  the 
defendant  became  the  purchaser,  it  could  doubtless  use 
this  connecting"  link  to  advantag^e,  and  the  two  branches 
would  become  practically  one.  The  whole  route  was 
selected  and  described  by  the  defendant  in  the  petition 
to  the  common  council,  and  it  was  at  liberty  to  use  any 
part  of  its  system  in  laying-  out  the  proposed  extensions 
so  far  as  concerned  its  own  interests  and  convenience. 
But,  since  the  statute  plainly  contemplated  competitive 
bidding  for  the  franchises  by  other  corporations,  the 
question  arises  with  respect  to  the  power  of  the  cit}" 
authorities  to  blend  tog-ether  private  rights  and  public 
franchises,  and  expose  them  all  to  sale  as  one  indivisible 
thing.  The  right  which  the  defendant  consented  to 
g-rant  was  a  limited  one  ;  that  is  the  right  to  the  use  of 
the  track  without  the  motive  power.  The  cable  and 
power,  by  means  of  which  this  intervening  link  was 
operated,  could  be  used  by  the  defendant,  but  not  by 
any  other  corporation  desiring  to  purchase  the  fran- 
chise at  the  public  sale.  There  are  many  reasons  why 
this  situation  would  give  to  the  defendant  a  great 
advantage  over  other  corporations  competing  at  the 
sale  for  the  purchase  of  the  franchise.  It  would  be  a 
formidable  embarrassment  to  competition  on  the  part  of 
corporations  other  than  the  applicant.  With  respect 
to  this  connecting  link,  neither  the  state  nor  the  city 
had  any  franchise  to  sell.  What  the  latter  advertised 
and  sold  was  not  the  thing  which  the  statute  authorized 
it  to  advertise  and  sell,  but  a  part  of  the  defendant's 
property.  It  is  quite  true  that  it  did  all  this  w^ith  the 
defendant's  authority  and  consent,  but  the  statute  con- 
ferred no  power  upon  it  to  act  as  the  defendant's  agent 
in  commingling  together   public   and   private   rights. 


32  EXTENSION — SALE  OF  FRANCHISE.       ^^^'  ^^^^ 

(N.  S.) 

Beekmaa  v.  Third  Ave.  R.  Co. 

The  private  rigfht  thus  sold  was  liable  to  extinguish- 
ment or  destruction  from  any  cause  or  through  any 
proceeding*  affecting  the  right  which  the  defendant  had 
to  operate  a  railroad  on  this  part  of  the  route.  All  that 
another  corporation  could  acquire  through  this  arrange- 
ment between  the  local  authorities  and  the  defendant 
was  permission  for  a  limited  use  of  private  property. 
It  could  not  acquire  what  the  s>tatute  authorized  the 
authorities  to  sell,  namely,  a  public  franchise.  The 
statute  did  not  contemplate  that  the  city  should 
become  the  agent  of  the  defendant  for  the  sale 
of  this  private  right  united  to  franchises  proceed- 
ing from  the  state.  But,  whatever  may  be  said  with 
respect  to  the  power  of  the  local  authorities  to  do  what 
has  been  done  in  this  case,  we  think  it  is  clear  that 
they  did  not  by  such  an  arrangement  change  or  convert 
what  were  essentially  two  things  or  two  franchises 
into  one  thing  or  one  franchise.  A  purchaser  at  the 
sale,  other  than  the  defendant,  might  succeed  in  con- 
structing and  operating  a  continuous  line  of  railroad, 
but  it  could  not  acquire  and  would  not  ow^n  a  continuous 
franchise.  The  ph5^sical  structure  might  be  united 
and  operated  by  the  acquisition  of  private  property,  but 
the  franchises  would  still  remain,  as  they  were  before, 
separated  by  the  intervening  paramount  right  which 
was  vested  in  the  defendant.  So,  we  think  that  the 
contention  of  the  learned  counsel  for  the  defendant 
that  what  was  sold  was  one  franchise  for  one  branch 
or  extension,  and  not  two,  cannot  be  sustained. 

The  next  question  involves  the  power  of  the  local 
authorities  to  accept  the  proposition  of  the  defendant 

to  pay  into  the  city  treasury,  in  addition  to 
SwriF 'toieBMt!  the  percentage  of  gross  receipts  prescribed 
AMw»ai  by  the  statute,  a  lump  sum  of  $250,000,  and 

to  make  the  payment  of  that  sum  a  condition 
of  the  consent  and  sale  in  case  the  defendant  became 
the  purchaser.  It  is  conceded  that  the  defendant  was 
so  situated  with  reference  to  these  proposed  branches 
or  extensions  of  its  system  that  it  could  afford  to  pay 
for  the  right  to  construct  and  operate  them  a  larger 
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sum  of  money  than  any  other  corporation  competing* 
with  it  for  the  right.  But  the  question  is  how  far 
such  pecuniary  considerations  can  be  permitted  to  enter 
into  the  execution  of  a  trust  or  agency  confided  by  the 
statute  to  the  local  authorities  for  the  benefit  of  the 
public.  The  defendant's  ability  to  pay  could  find  a 
fair  field  in  bidding- up  the  percentage  on  gross  receipts, 
but  whether  it  could  tempt  the  local  authorities  by  an 
offer  of  a  large  sum  of  money  to  be  paid  at  once  into 
the  treasury  is  quite  another  question.  If  the  common 
council  could  make  the  payment  of  such  a  sum  by  the 
defendant  a  condition  of  its  consent,  it  could  make  it  a 
condition  in  all  cases  ;  and,  if  it  could  exact  the  pay- 
ment of  that  sum,  there  can  be  no  limit  placed  upon  its 
power  in  that  regard.  The  disposition  of  public  fran- 
chises would  then  depend  upon  the  ability  of  the  pur- 
chaser to  pay,  and  the  party  offering  the  largest  sum 
of  money  to  be  paid  down  would  be  enabled  to  shape 
the  route  and  secure  the  franchise.  This  might  bring 
money  to  the  treasury  and  advantage  to  the  corporation 
thus  paying  for  the  franchise,  but  at  the  same  time  the 
public  convenience  and  the  public  interests  might  have 
been  overlooked,  and  in  many  cases  probably  would  be. 
It  is  quite  clear  that  there  is  no  authority  in  the 
statute  for  the  sale  of  a  franchise  for  a  gross  sum  of 
money.  The  monetary  conditions  that  the  local 
authorities  may  attach  to  this  consent  are  clearly 
pointed  out,  and  consist  of  an  annual  revenue  in  per- 
petuity based  on  percentages  of  gross  receipts.  The 
legislature  laving  thus-  covered  the  whole  subject, 
nothing  is  left  to  the  discretion  of  the  common  council. 
The  express  provisions  of  the  statute  w4th  respect  to 
the  monetary  conditions  should  be  construed  as  exclud- 
ing all  power  in  the  local  authority  to  add  to  or  take 
from  them.  *  The  sovereign  power  having  regulated 
the  whole  subject,  it  is  not  competent  for  the  city 
authorities  to  make  further  and  different  regulations, 
in  the  absence  of  express  legislative  authority.  The 
compensation  attached  to  a  public  office,  or  the  condi- 
tions upon  which  a  public  franchise  may  be  held,  when 
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reg'ulated  and  prescribed  by  law,  cannot  be  changed  by 
agreement  between  the  officer  or  the  party  who  applies 
for  the  franchise,  and  the  local  authorities  in- 
trusted with  the  appointment  or  charged  with  the 
duty  of  disposing  of  the  franchise  in  the  public 
interests.  Voluntary  agreements  of  this  character, 
when  not  expressly  sanctioned  by  law,  are  opposed  to 
sound  principles  of  public  policy.  People  v.  Thornton, 
25  Hun,  456  ;  People  v.  Supervisors  of  Monroe  Co.,  60 
Hun  328,  14  N.  Y.  Supp.  867. 

When  the  statute  prescribes  the  monetary  conditions 
upon  which  a  franchise  may  be  acquired,  the  public 
agencies  intrusted  with  the  power  and  duty  to  convey 
it  cannot  permit  their  action  to  be  influenced  by  the 
ofl^er  of  pecuniary  benefits  to  the  locality  beyond  that 
fixed  by  law.  The  only  authority  claimed  for  making 
the  payment  of  a  lump  sum  of  money  one  of  the  condi- 
tions of  the  consent  and  sale  is  the  following  provision 
of  the  statute,  at  the  close  of  section  93  :  "The  local 
authorities  may,  in  their  discretion,  make  their  consent 
to  depend  upon  any  further  conditions  respecting  other 
or  further  security,  or  deposit,  suitable  to  secure  the 
construction,  completion  and  operation  of  the  railroad 
within  any  time  not  exceeding  the  period  prescribed  in 
this  article,  and  respecting  the  character,  quality  or 
motive  power  of  the  road  to  be  completed,  and  respect- 
ing the  application  of  any  provision  herein  contained  as 
to  carriage  of  passengers  for  single  fare  and  the  divis- 
ion of  gross  receipts  and  the  payment  of  percentages  to 
the  line  leased  or  operated  under  contract  by  the  appli- 
cant for  an  extension,  and  also  respecting  any  other 
matter  concerning  which,  in  their  judgment,  further 
conditions  would  be  for  the  public  interest."  The 
"further  conditions"  here  referred  to,  which  the  local 
authorities  might  attach  to  the  consent  in  their  discre- 
tion, obviously  related  to  matters  not  fully  covered  by 
the  statute  itself,  and  which  are  ejusdem  g'encris  with 
those  specially  enumerated.  Bouv.  Law  Diet.  (15th 
Ed.)  581 ;  In  re  Reynolds,  124  N.  Y.  395,  26  N.  E. 
954.     Thev  do  not  authorize  the  local  authorities  to 
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attach  additional  monetary  conditions  to  the  consent. 
The  statute  having  provided  that  the  sale  shall  be  made 
to  the  corporation  agreeing*  to  pay  the  larg-est  percent- 
ag-e  of  its  gross  receipts,  the  local  authorities  cannot 
enlarg-e  the  condition  by  requiring-,  in  addition,  the  pay- 
ment of  a  g-ross  sum  ;  and  their  power  in  that  reg-ard 
is  not  affected  by  the  fact  that  the  applicant  oflFers  to 
pay  such  sum  in  addition  to  the  percentag-es. 

If  these  views  are  correct,  it  follows  that  the  statute 
was  not  complied  with  in  its  true  spirit  and  meaning-  con- 
cerning-the  consents  in  question,  and  the  subsequent 
sale  of  the  franchises,  and  therefore  the  first,  second, 
third,  and  fourth  questions  should  be  answered  in  the 
negative. 

With  respect  to  the  two  general  questions  thus  far 
discussed,  it  is  said  that  there  are  no  prohibitive  words 
in  the  statute  which  forbid  or  invalidate  the  action 
actually  taken  by  the  local  authorities  in  this  case. 
That  may  be  true,  but  the  question  is  not  what  is  pro- 
hibited, but  what  powers  have  been  granted.  That 
must  be  determined  from  the  terms  and  general  scope 
of  the  statute,  keeping  always  in  view  the  general  pur- 
pose and  public  policy  that  led  to  the  enactment.  It  is 
a  statute  conferring  power  upon  local  authorities,  and 
regulating  the  procedure  for  the  disposition  of  public 
franchises  ;  and,  even  if  open  to  two  constructions,  that 
must  be  preferred  which  best  safeguards  the  public 
interests,  conduces  to  the  harmonious  opei-ation  of  all 
its  parts,  and  promotes  purity  and  simplicity  of  admin- 
istration. The  application  of  the  provisions  for  single 
fares,  for  the  payment  of  percentages  on  gross  receipts, 
and  the  division  of  ;joint  business  upon  the  principles 
prescribed  therein,  to  two  franchises  sold  as  one,  united 
in  a  continuous  line  by  a  section  of  an  existing  railroad, 
forming  a  part  of  the  thing  sold,  and  which,  for  all 
practical  purposes,  is  private  property,  becomes  exceed- 
ingly diflScult,  and,  if  possible  at  all,  puts  a  strain  upon 
the  statute  not  contemplated.  When  these  different 
elements,  entering  into  the  right  to  construct  and 
operate   a  street  railroad,   are  treated  as   one  thing, 
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obstacles  and  embarrassments  are  at  once  presented 
which  seriously  interfere  with  the  process  of  ad- 
justing- the  various  parts  of  the  g-eneral  scheme 
embraced  in  the  statute  to  each  other,  in  such  a 
way  as  to  accomplish  the  result  which  was  evident- 
ly in  view.  On  the  other  hand,  the  statute  is  plain  and 
simple  in  its  application  to  a  single  franchise,  uncon- 
nected with  private  rights,  but  sold  upon  its  own 
merits,  not  in  consideration  of  any  gross  or  lump  sum 
of  money,  but  only  the  annual  revenue  based  upon  the 
prescribed  percentage  upon  gross  receipts.  So  that, 
notwithstanding  the  absence  of  prohibitory  words  in 
the  statute,  the  conclusion  is  reasonable  that  neither 
the  sale  of  several  franchises  in  one  group,  nor  the 
payment  of  a  gross  sum  as  one  of  the  conditions  of  the 
consent,  in  addition  to  the  other  conditions  specified,  is 
within  the  purview  of  the  statute. 

The  fifth  question  relates  to  the  validity  of  another 
of  the  conditions  expressed  in  the  resolution  of  the 

common  council  expressing  the  consent. 
5»»«-ftfM-i  The  condition  is  in  these  words:  *'No 
FruekiM.  .passenger  shall  be  charged  more  than  five 

cents  for  a  continuous  ride  from  or  to  the 
above,  branch  or  extension."  The  language  of  the 
statute  is  that  '*  such  consent  shall  provide  that  but  one 
fare  shall  be  exacted  for  passage  over  such  branch  or 
extension  and  over  the  line  of  road  which  shall  have 
applied  therefor."  It  will  be  seen  that  the  condition 
does  not  literally  comply  with  the  statute.  When  it  is 
subjected  to  a  narrow  or  technical  construction,  it  re- 
lates to  the  fare  for  passage  over  the  old  road  or  main 
line,  and  leaves  that  over  the  contemplated  branches  or 
extensions  untouched.  But  it  is  quite  evident  when  all 
the  conditions  are  read  together,  as  they  should  be, 
that  the  common  council  intended  to  comply  with  the 
statute.  One  of  the  conditions  contained  in  the  resolu- 
tion giving  the  consent  provided  that  "all  laws  or  ordi- 
nances now  in  force,  or  which  may  be  modified  or 
adopted,  affecting  the  surface  railroads  operating  in 
this  city,  shall  be  strictly  complied  with  and  especially 
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article  four  of  the  g'eneral  railroad  law."  We  have 
seen  that  the  proposed  branches  or  extensions,  by  what- 
ever corporation  constructed,  operated  or  owned,  were 
to  become  and  remain,  by  force  of  the  statute,  branches 
or  extensions  of  the  defendant's  system.  The  obvious 
meaning  of  the  statute  is  that  in  such  cases  the  public 
should  be  entitled  to  passag*e  from  point  to  point  over 
or  upon  the  branches  and  the  main  line  for  a  sing-le 
fare.  In  so  far  as  concerns  the  rig^hts  of  the  public 
and  the  obligation  to  pay  fare,  the  original  line  and 
branches  are  treated  by  the  statute  as  one  road,  upon 
which  but  one  fare  could  be  charged.  If  the  common 
council  had  wholly  omitted  to  insert  this  condition  in 
the  resolution,  it  is  not  likely  that  the  consent  would, 
for  that  reason,  be  held  to  be  invalid,  since  the  statute 
would  impose  the  condition  upon  the  railroads,  and 
render  the  exaction  of  more  than  one  fare  under  such 
circumstances  unlawful.  The  conditions,  fairly  con- 
strued, provide,  in  effect,  that  but  one  fare  shall  be 
charged  for  a  continuous  passage  over  the  main  line  and 
the  contemplated  branches  or  extensions ;  and  so  we 
think  that  there  was  in  this  respect  a  substantial  com- 
pliance with  the  statute.  The  fact,  however,  that  there 
was  in  this  respect  a  compliance,  could  not  vest  the 
franchises  in  question  in  the  defendant,  since  the 
defects  in  the  proceeding  hereinbefore  considered  are 
fundamental,  and  affect  the  jurisdiction  to  make  the 
sale.  With  this  explanation,  the  fifth  question  should 
be  answered  in  the  affirmative,  and  the  sixth  in  the 
negative. 

While  the  franchise  to  use  public  streets  for  railroad 
purposes  can  vest  in  the  corporation  only  after  a  sub- 
stantial compliance  with  all  the  provisions  of  the  stat- 
ute, yet  a  mere  inadvertence  in  the  use  of  words  will 
not  invalidate  the  grant,  when  it  is  apparent  upon  read- 
ing all  the  proceedings  and  all  the  conditions  of  the 
consent  that  every  benefit  to  the  public  which  the 
statute  contemplates  has  been  secured  or  provided  for. 
The  language  of  the  condition  as  to  a  single  fare,  while 
perhaps  open  to  some  criticism  if  it  stood  alone,  yet, 
when  read  with  all  the  other  conditions,  and  with  the 
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statute  which  is  made  a  part  of  it  by  reference,  secures 
to  the  public  every  right  which  the  law  contemplated. 
Unless  this  view  of  the  case  should  be  changed  by  the 
final  judgment,  it  would  follow  that  the  consent  of  the 
local  authorities  and  the  sale  are  invalid,  though,  so  far 
as  we  can  now  see,  the  other  proceedings  are  not  affect- 
ed, and  the  application  may  still  be  regarded  as  pend- 
ing before  the  common  council. 

There  are  many  views  of  this  controversy  to  be  found 
in  the  briefs  of  the  respective  counsel  which  are  not 
referred  to  here,  since  most  of  them  are  covered  by  the 
opinion  below.  The  fundamental  questions  involve  the 
construction  of  a  statute  which,  though  general  in 
form,  is  local  in  its  operation.  The  court  below  is 
doubtless  more  familiar  with  its  practical  working  than 
we  possibly  can  be  ;  and  its  unanimous  decision  of  the 
questions  should  not  be  disturbed  her^  unless  it  is  made 
clear  that  some  erroneous  view  of  the  law  inheres  in  the 
result.  After  a  careful  examination  of  the  case,  we 
have  not  been  able  to  discover  any  such  error,  and  so 
we  think  that  the  order  appealed  from  should  be  affirm- 
ed, with  costs,  and  the  questions  certified  to  us  answer- 
ed as  above  indicated. 


STATUTE. 


Railroad  Law,  §  93  (Laws,  1890,  c.  565,  §  93,  as 
amended  by  Laws,  1892,  cc.  306,  676,  and  Laws,  1893, 
c.  434),  provides  as  follows,  in  respect  to  the  granting 
of  the  consent  of  local  authorities  to  the  construction  or 
extension  of  street  surface  railroads  : 

*'Sec.  93.  Condition  upon  Which  Consent  shall  be 
Given — Sale  of  Franchise  at  Public  Auction. — The 
consent  of  the  local  authorities  in  cities  containing 
twelve  hundred  and  fifty  thousand  inhabitants  or  more, 
according  to  the  last  federal  census  or  state  enumera- 
tion, must  contain  the  condition  that  the  right,  franchise 
and  privilege  of  using  any  street,  road,  highway, 
avenue,  park  or  public  place  shall   be  sold  at  public 
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auction  to  the  bidder  who  will  agfree  to  jofive  the  city 
the  larg-est  percentag"e  per  annum  of  the  gross  receipts 
of  such  corporation,  with  a  bond  or  undertaking*  in 
such  form  and  amount  and  with  such  conditions  and 
sureties  as  may  be  required  and  approved  by  the  comp- 
troller or  other  chief  fiscal  oflBcer  of  the  city,  for  the 
fulfillment  of  such  agreement  and  for  the  commence- 
ment and  completion  of  its  railroad  within  the  times 
hereinafter  designated  according  to  the  plan  or  plans 
and  on  the  route  or  routes  fixed  for  its  construction. 
Whenever  such  consent  shall  provide  for  the  sale  at 
public  auction  of  the  right  to  construct  and  operate  a 
branch  or  extension  of  an  existing  railroad,  such  con- 
sent shall  provide  that  but  one  fare  shall  be  exacted  for 
passage  over  such  branch  or  extension  and  over  the 
line  of  road  which  shall  have  applied  therefor  ;  and 
further,  that  if  such  right  shall  be  purchased  by  any 
corporation  other  than  the  applicant,  that  the  gross 
receipts  from  joint  business  shall  be  divided  in  the 
proportion  that  the  length  of  such  extension  or  branch 
so  sold  shall  bear  to  th,e  entire  length  of  the  road  which 
shall  have  applied  therefor  and  of  such  branch  or  ex- 
tension, and  that  if  such  right  shall  be  purchased  by 
the  applicant,  the  percentage  to  be  paid  shall  be  calcu- 
lated on  such  portion  of  its  gross  receipts  as  shall  bear 
the  same  proportion  to  the  whole  value  thereof  as  the 
length  of  such  extension  or  branch  shall  bear  to  the 
entire  length  of  its  road.  The  bidder  to  whom  such 
right,  franchise  and  privilege  may  be  sold  must  be  a 
duly  incorporated  railroad  corporation  of  this  state, 
organized  to  construct,  maintain  and  operate  a  street 
railroad  in  the  city  for  which  such  consent  may  be 
given.  *  *  *  The  local  authorities  may,  in  their 
discretion,  make  their  consent  to  depend  upon  any 
further  conditions  respecting  other  or  further  security, 
or  deposit,  suitable  to  secure  the  construction,  comple- 
tion and  operation  of  the  railroad  within  any  time  not 
exceeding  the  period  prescribed  in  this  article  and 
respecting  the  character,  quality  or  motive  power  of 
the  road  to  be  completed,  and  respecting  the  application 
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of  any  provision  herein  contained  as  to  carriagfe  of  pas- 
sengers for  single  fare  and  the  division  of  gross 
receipts  and  the  payment  of  percentages  to  the  line 
leased  or  operated  under  contract  by  the  applicant  for 
an  extension,  and  also  respecting  any  other  matter 
concerning  which,  in  their  judgment,  further  conditions 
would  be  for  the  public  interest."  ^ 


Hoelzel 

V. 

Crescent  City  R.  Co. 

{Supreme  Court  of  Louisiana  ^  April  12^  iSgy,) 

Street  Railways — Injury  to  Pedestrian — Negligence. — A  pedestrian, 
in  the  nierhttime,  who  suddenly  leaves  the  path  on  grounds  iden- 
tiiied  as  the  neutral  grounds,  and  crosses  or  attempts  to  cross  im- 
mediately in  front  of  a  street  car  moved  by  electricity,  is  imprudent. 
The  rule  that  one,  before  attempting-  to  cross  the  track,  should 
'*  stop,  look,  and  listen,"  applies  to  a  street  railway  moved  by  elec- 
tricity. The  approaching-  car  must  have  been  visible,  and  the  noise 
heard  by  any  one  near,  looking,  and  listening-.  The  attempted 
crossing  was  the  matter  of  a  moment,  rendering-  it  impossible  to 
stop  the  car  in  time  to  prevent  the  accident.  Held^  whenever  the 
plaintiff^s  case  shows  any  want  of  ordinary  care,  his  right  to  recover 
is  thereby  destroyed. 

Watkins,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  parish  of  Orleans  civil  district  court. 
Reversed, 

Farrar^  Jonas  &  Kruttschnitt^  for  appellant. 
Joseph  N.  lVol/so?ij  for  appellee. 

Breaux,  J.  Plaintiff,  tutrix  of  her  minor  children, 
and  personally,  brought  this  suit  for  $10,000  damages 
caused  by  the  asserted  negligence  of  defendant's  agents 
and  employees,  which  resulted,  she  avers,  in  the  death 
of  her  husband,  father  of  her  children.  The  defendant 
corporation  was  the  owner  of  a  line  of  street  railway 
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running'  through  Louisiana  avenue.  She  alleges  that 
her  late  husband  was  crossing  the  public  street,  about 
10  o'clock  at  night,  near  his  residence,  fronting  on  the 
avenue,  between  Franklin  and  Liberty  streets,  when 
one  of  defendant's  electric  cars  negligently  and  care- 
lessly ran  over  her  husband,  inflicting  injuries  causing 
death  a  few  minutes  after  the  accident ;  that  her  late 
husband  was  lawfully  on  the  street,  and  was  at  the 
time  duly  careful.  The  defendant  pleads  the  general 
denial,  and  avers  that  the  plaintiff's  husband  lost  his 
life  by  his  own  carelessness  and  recklessness,  and  that, 
if  there  was  negligence  on  its  part,  there  was  contribu- 
tory negligence  on  the  part  of  plaintiff's  husband. 
From  a  description  of  the  place  of  record,  it  is  shown 
that  the  defendant  company  has  a  double  track  on 
Louisiana  avenue — one  track  for  the  car  running  down 
on  the  lower  side  of  the  avenue,  between  Baronne  and 
Freret  streets,  and  the  other  track  for  the  cars  going 
up  to  Carrollton  on  the  upper  side  of  the  neutral 
g-round  between  Dryades  and  Howard  streets.  Be- 
tween the  two  tracks  there  is  a  steam-railroad  track  of 
the  Illinois  Central  Railroad.  In  the  front  of  the  cot- 
tage occupied  by  plaintiff  and  her  late  husband,  he  had 
raised  the  banquette,  and  laid  a  plank  walk  from  the 
banquette  to  the  neutral  ground.  There  was  no  pass- 
able banquette  on  either  side  in  front  of  this  lot,  and 
he  and  his  family  for  more  than  three  years  used  the 
plank  walk  and  neutral  ground  for  ingress  and  egress  ; 
for  the  ground  where  there  should  have  been  a  ban- 
quette was  low  and  muddy,  the  gutters  wide  and  deep, 
and  walking  was  practically  impossible.  There  was  a 
path  between  the  Illinois  Central  track  and  the  track 
of  the  defendant  company,  well  known  (it  is  asserted 
by  the  plaintiff)  by  the  employees  of  the  defendant 
company,  where  people  were  frequently  seen  walking. 
On  the  night  of  the  accident  the  deceased,  a  few  min- 
utes prior  to  the  accident,  was  standing  on  the  Illinois 
Central  Railroad  track,  and  conversing  with  an  ac- 
quaintance. Leaving  his  acquaintance,  he  walked  in 
the  direction  of  his  house,   which   vsras  about  half  a 
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block  away  from  where  they  were  standing-.  His 
home  was  on  the  lower  side  of  the  track.  He  was 
g-oiug-  in  the  same  direction  that  the  car  was  g'oing. 
The  acquaintance  with  whom  he  was  conversing* 
walked  away  in  an  opposite  direction,  and  met  the 
alleged  ofiFending-  car,  running",  he  says,  at  a  rapid 
speed.  The  noise  of  the  car  stopping,  because  of  the 
accident,  a  short  distance  from  where  it  had  passed 
him,  attracted  his  attention.  He  walked  back  to  the 
place  of  the  accident.  His  back  at  the  moment  of  the 
collision  was  turned  to  the  car.  He  saw  nothing*  of 
the  accident.  He  says  that  the  headlight  of  the  car,  as 
it  passed  him,  was  dim.  No  alarm  bell  was  sounded. 
The  deceased  was  struck  by  the  car  when  he  was 
opposite  the  plank  walk  immediately  in  front  of  his 
house.  Evidently  he  had  left  the  walk,  and  was  cross- 
ing defendant's  track  on  his  way  to  the  plank  crossing 
leading  to  his  gate,  when  he  was  struck.  The  car  ran 
about  40  feet  after  the  blow.  The  headlight  was 
broken  ;  also,  the  fender.  Two  of  plaintiff's  wit- 
nesses testify  that  there  was  no  ringing  of  the  bell 
prior  to  the  accident.  The  motorman,  as  a  witness  for 
the  defendant,  testifies  that  he  could  see  that  the  de- 
ceased was  in  danger  from  where  he  was,  and  that  he 
sounded  the  gong  and  uttered  a  cry  to  him  ;  that  he 
(the  deceased)  stepped  immediately  in  front  of  the  car, 
to  his  right.  He  and  the  conductor  testified  that  the 
headlight  was  burning  brightly.  This  is  a  summary 
of  the  salient  facts.  The  case  was  tried  before  the 
court  w^ithout  the  intervention  of  a  jury.  The  judg- 
ment was  for  plaintiff  in  the  sum  of  $10,000.  The 
defendant  has  appealed. 

Our  attention  is  directed  to  the  fact  that  the  width 
of  the  street  on  which  the  deceased  was  walking  be- 
tween the  tracks  was  not  large, — only  about  seven  ifeet. 
The  car  must  have  been  near  him  when  he  left  his  path 
or  street  and  stepped  in  front  of  the  car  to  go  over  to 
the  plank  walk  opposite  his  home.  Three  steps  would 
have  carried  him  across.  As  he  was  struck  while 
attempting  to  cross,  it  is,  in  our  judgment,  evident  that 
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his  first  step  on  the  track  must  have  been  made  when 
the  car  was  dang-erously  near.  Witnesses  for  the 
plaintiff  saw  the  coming*  car  at  some  distance,  althougfh 
they  testify  that  the  ligfht  was  dim.  The  noise  made 
by  the  running-  car  was  clearly  heard  by  witnesses  who 
were  not  on  the  track  at  all.  The  width  of  the  walk 
was,  we  have  seen,  about  seven  feet.  We  assume  that 
the  deceased  was  about  the  center  of  the  walk  at  the 
time  that  he  turned  to  the  right  to  cross  the  track  of 
the  defendant.  We  assume,  further,  that  4  steps  was 
the  distance  from  the  center  line  of  the  walk  in  question 
to  the  center  line  of  defendant's  track.  Upon  this 
basis,  about  2yi  steps  must  have  been  the  distance  step- 
ped from  the  center  line  of  the  walk  to  the  outer  line  of 
the  track  over  which  the  car  runs,  and  1>^  steps  the 
distance  between  the  outer  line  of  the  car  to  the  center 
line  of  the  track.  Prom  the  fact  that  the  headlight  and 
the  fender  of  the  car  were  broken,  we  judge  that  the 
deceased  was  at  or  very  near  the  center  line  of  the  rail- 
road track  when  he  was  struck.  At  the  moment  that 
the  deceased  crossed  the  outer  line  of  the  car,  the  car 
must  have  been  quite  near  to  him, — a  distance  which 
can  be  computed  with  some  degree  of  accuracy  by  refer- 
ence to  the  time  it  takes  to  walk  over  a  space  in  length 
having  about  IJ^  steps.  It  was  impossible,  it  is  evi- 
dent, to  stop  the  car,  after  the  deceased  crossed  the 
outer  line,  in  time  to  prevent  the  accident.  The  ques- 
tion arises,  was  it  prudent,  in  the  dark,  to  attempt  to 
cross,  the  car  being  so  near,  as  it  evidently  must  have 
been  ?  Three-grounds  of  alleged  negligence  urged  were 
the  asserted  speed  of  the  car,  the  dim  light,  and  failure  to 
ring-  the  alarm.  The  evidence  upon  these  points  is  con- 
flicting* between  the  witnesses  for  the  defendant  and 
those  for  the  plaintiff. 

The  issue  brings  us  to  a  consideration  of  the  rule  that 
one  approaching  a  railway  crossing,  or  attempting*  at 
any  place  to  cross  a  railroad  track,  must  carefully  look 
up  and  down  the  track,  and  in  that  connection  we  must 
determine  whether  it  applies  to  an  electric  street  rail- 
way.    The  rule  itself  is  supported  by  a  long  list  of 
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decisions.  Its  correctness  does  not  admit  of  any  ques- 
tion. When  street  cars  ran  slowly,  and  could  be  stop- 
ped within  a  distance  of  a  few  feet,  the  rule  for  the 
pedestrian  to  exercise  his  senses  of  sig-ht  and  hearing, 
and  to  stop,  look,  and  listen,  did  not  apply  as  it  does  to 
the  electric  cars.  Even  in  the  case  of  horse  cars  one 
was  enjoined  to  be  careful  in  walkingf  on  a  railroad 
track,  or  in  attempting-  to  cross  it.  Greater  prudence 
is  required  of  a  pedestrian  who  crosses  a  railway  track 
of  a  steam  or  electric  car  in  a  city.  It  is  his  duty  to 
exercise  his  senses  of  sight  and  hearing.  The  evidence 
of  plaintiff's  witnesses  in  regard  to  the  speed  of  the  car 
is  in  general  terms.  No  attempt  was  made  to  approxi- 
mately fix  the  rate  at  which  it  was  running.  Granted 
that  it  was  running  with  speed  ;  that,  of  itself  was  not 
negligence,  if  all  needful  care  was  exercised  by  the 
company.  The  dim  headlight,  and  the  fact  that  there 
was  no  ringing  of  the  bell  at  a  place  not  known  as  a 
regular  public  crossing,  does  not  relieve  the  pedestrian 
of  his  obligation  to  exercise  ordinary  care  to  avoid  an 
injury.  There  was  light,  although  it  may  have  been 
dim.  There  must  have  been  noise  made  by  the  moving 
car  very  near  the  place  of  the  accident.  One  who,  in 
the  night  time,  with*  full  knowledge  that  the  car  may 
come  at  any  moment  behind  him,  attempts  to  cross, 
must  use  his  senses  to  avoid  an  accident.  In  a  recently 
well-considered  case  this  court  said,  **It  is  a  well- 
recognized  rule  that  a  person,  before  attempting  to 
cross  the  track  of  a  steam  or  electric  car,  should  look 
to  ascertain  whether  prudently  the  crossing  should  be 
attempted."  Snider  v.  Railroad  Co.,  48  La.  Ann.  12, 
18  South.  695.  Again,  in  the  same  opinion,  which  has 
a  direct  application  to  the  case  before  us,  "The  motor- 
man  upon  the  car  had  no  reason  to  anticipate  that  plaintiff 
would  attempt  to  cross  the  street  under  existing  condi- 
tions, which  plaintiflF  knew  perfectly  well  that  the 
moving  car  was  bound  on  its  regular  trip  up  to  a  point 
above  that  street  on  a  fixed  line,  and  must  therefore 
inevitably  cross  the  path  he  was  taking  as  he  moved 
across."     This  case  has  the  support  of  four  preceding 
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decisions  of  this  court:  Schulte  v.  Railroad  Co.,  44 
La.  Ann.  510, 18  South.  811 ;  Herlisch  v.  Railroad  Co., 
44  La.  Ann.  280,  10  South.  628 ;  Smith  v.  Railroad 
Co.,  47  La.  Ann.  833,  17  South.  302;  Schexnaydre  v. 
Railway  Co.,  46  La.  Ann.  248,  14  South.  513. 

As  to  the  dim  lig'ht,  failure  to  ring  the  bell,  and  the 
speed  of  the  car,  the  evidence  was  conflicting*.  The 
car  was  not  without  light.  It  had  the  lija^ht  of  the  car 
and  of  the  headlight.  The  very  short  distance  between 
the  deceased  and  the  car  rendered  it  impossible  to  ring 
the  bell  in  time  to  warn  him  to  get  off  the  track.  The 
car  was  an  ordinary  electric  car,  not  noiseless.  It  was 
plainly  heard  by  all  the  witnesses  who  testified  upon 
the  subject.  These  are  important  considerations,  which 
have  received  our  careful  attention.  Weighed  with  the 
fact  that  the  victim  of  the  sad  accident  suddenly  turned 
and  stepped  one  step  or  a  step  and  a  half  from  a  safe 
path  to  a  very  unsafe  place,  we  have  concluded  that  he 
was  imprudent  to  a  degree  which  renders  it  impossible, 
under  the  rule  heretofore  announced  by  this  court,  to 
allow  damages.  This  court  has  decided  that  the  rule, 
"stop,  look,  and  listen,"  applies  to  one  attempting  to 
cross  an  electric  car  track.  There  is  greater  reason  for 
its  application  at  night,  when  the  motoneer  is  less  able, 
in  the  darkness,  to  see  persons  near  or  persons  crossing 
or  attempting  to  cross.  Nothing  of  record  shows  that 
the  least  attempt  was  made  to  guard  against  the  danger 
of  an  approaching  car  on  a  track  over  which  cars  fre« 
quently  pass.  It  is  therefore  ordered,  adjudged,  and 
decreed  that  the  judgment  appealed  from  is  annulled, 
avoided,  and  reversed.  It  is  further  decreed  that  plain- 
tiff's demand  is  rejected. 
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Hodges 

V. 

Southern  Ry.  Co. 

(Supreme  Court  of  North  Carolina^  April  jo,  ^Sgy,) 

Alighting  from  Moving  Train — Invitation  of  Brakeman — Liability  of 
Company. — In  an  action  to  recover  for  personal  injuries  received  by 
alighting-  from  a  moving  train,  there  was  evidence  that  the  plain- 
tiff's station  had  been  twice  called  and  that  he  went  to  the  front 
end  of  the  car  to  get  off,  the  porter  opening  the  door  for  him,  and 
stepped  down  to  the  last  step  of  the  car,  whereupon  the  porter,  who 
was  standing  behind  him  with  the  light,  said,  '**A11  right,  sir,"  and 
the  plaintiff  stepped  from  the  train,  which  he  could  not  tell  was 
moving  owing  to  the  darkness,  and  was  injured.  Held,  that  the 
plaintiff  was  not  guilty  of  negligence  per  se,  and  that  the  question 
of  the  defendant's  negligence  should  have  been  submitted  to  the 
jury. 

Appeal  from  Mecklenburg*  county  superior  court. 
Reversed. 

Burwelly  Walker  &  Cansler^  for  appellant. 
Geo.  F.  Baso7iy  for  appellee. 

Douglas,  J.  In  this  case,  the  court  below,  at  the 
close  of  the  evidence,  having  intimated  an  opinion  that 
the  plaintiff  was  not,  in  any  aspect  of  the  evidence,  en- 
titled to  recover,  the  plaintiff  excepted,  and  submitted 
to  a  nonsuit.  We  think  there  was  error.  Taking  the 
evidence  of  the  plaintiflF  as  true  (and  it  must  be  so  taken 
for  the  purposes  of  this  appeal),  there  was  sufficient 
evidence  to  go  to  the  jury  as  to  the  negligence  of  the 
defendant.  Viewed  in  the  light  of  the  same  testimony, 
the  action  of  the  plaintiff  was  not  contributory  negli- 
gence per  se.  His  station  having  twice  been  called, 
he  went  to  the  front  end  of  the  car  to  get  off.  The 
porter  opened  the  door  for  him,  and  the  plaintiff 
stepped  down  to  the  last  step  of  the  car.  While  the 
plaintiff    was   standing  there,   the    porter,    who   was 
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standing'  behind  him  with  a  lig'ht,  said,  "'All  right, 
sir."  The  plaintiff  then  stepped  off,  and  was  injured. 
Under  the  circumstances,  the  plaintiff  had  a  right  to 
suppose  that  the  remark  of  the  porter  was  addressed 
to  him,  and  he  was  not  necessarily  negligent  in  acting 
upon  it.  It  was  dark,  and  he  could  not  tell  whether 
the  train  was  moving.  The  porter  must  have  known 
that  the  plaintiff  was  standing  there  for  the  purpose  of 
getting  off  at  the  proper  time  ;  and,  if  the  expression 
"All  right*'  meant  anything,  it  meant  that  all  was 
right  for  him  to  get  off.-  It  was  not  only  an  implied 
invitation  to  ge^t  off,  but  it  was  equivalent  to  an  assur- 
ance that  he  could  safely  do  so.  There  was,  therefore, 
no  negligence  ^^T  5^,  if  any  at  all.  Lambeth  v.  Rail- 
road Co.,  66  N.  C.  494 ;  Nance  v.  Railroad  Co.,  94  N. 
C.  619 ;  Watkins  v.  Railroad  Co.,  116  N.  C.  961,  21  S. 
E.  409 ;  Hinshaw  v.  Railroad  Co.,  118  N.  C.  1048,  24 
S.  E.  426.  We  have  considered  only. the  plaintiff's 
evidence  with  such  of  the  defendant's  evidence  as  was 
favorable  to  the  plaintiff,  and  this  is  all  that  could 
properly  have  been  considered  by  the  court  below  ; 
otherwise  the  court  would  have  been  compelled  to  pass 
upon  the  weight  of  the  evidence,  which  is  exclusively 
within  the  province  of  the  jurv.  Wittowskv  v.  Wasson, 
71  N.  C.  451 ;  State  v.  Powell,  94  N.  C.  965  ;  State  v. 
Chancy,  110  N.  C.  507,  14  S.  E.  780 ;  Spruill  v.  In- 
surance Co.  (at  this  term)  27  S.  E.  39.  For  error  in 
the  intimation  of  his  honor,  a  new  trial  is  ordered. 
New  trial. 

Faircloth,  C.  J.,  dissents. 
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V. 

Gray. 

{Supreme  Court  of  Indiana,  April  6,  iSgy,) 

Action  for  Personal  Injuries — Pleading. — In  an  action  against  a 
railway  company  to  recover  for  personal  injuries,  the  theory  of  the 
complaint  is  not  confined  and  limited  to  a  statutory  offense  charged 
therein,  because  the  particular  act  prohibited  by  the  statute  is  in- 
cluded in  the  sum  total  of  the  negligent  acts  charged. 

Same — Crossing  of  Railroads — Statute — Pleading. — A  state  statute 
required  trains  approaching  the  intersection  of  their  railway  and 
another  to  come  to  a  stop  before  reaching  the  crossing  and  look  out 
for  trains  on  such  other  road  ;  and  by  a  subsequent  section  it  was 
provided  that  such  requirement  did  not  apply  to  intersections  pro- 
vided with  a  system  of  interlocking  or  automatic  signals  rendering 
it  safe  for  trains  to  pass  over  without  stopping.  Held,  that  the 
complaint  in  an  action  against  a  railway  company  to  recover  for 
personal  injuries  alleging  a  failure  of  the  defendant  to  comply  with 
the  requirement  as  to  stopping  at  such  an  intersection  need  not 
allege  that  such  intersection  was  not  provided  with  a  system  of 
interlocking  or  automatic  signals. 

Withdrawn  Pleading — Use  by  Adverse  Party. — A  withdrawn  plead- 
ing subsequently  introduced  in  evidence  by  the  adverse  party  is 
open  to  explanation  by  the  party  introducing  it,  he  being  at  liberty 
to  use  it  so  far  as  it  makes  in  his  favor,  and  to  disprove  the  residue. 

Collision  at  Crossing  of  Railroads — Negligence. — In  an  action 
against  a  railway  company  to  recover  for  personal  injuries,  it  ap- 
peared that  a  train  of  the  defendant  approached  the  intersection  of 
its  road  with  that  of  another  company,  and,  in  attempting  to  cross 
without  stopping,  although  a  signal  across  its  track  indicated  that 
the  crossing  was  blocked,  collided  on  the  crossing  with  a  train  of 
the  other  road,  and  caused  the  injuries  complained  of.  The  answer 
averred  that  it  was  impossible  for  the  employees  on  the  defendant's 
train  to  see  the  signal  light  in  its  crossing-signal  system,  because  a 
car  on  the  other  road  obscured  it ;  that  a  lantern  placed  on  a  plat- 
form by  an  employee  of  such  other  road  was  mistaken  for  a  switch- 
light  signifying  that  the  crossing  was  clear  ;  and  that  an  arc-light 
of  the  city  near  the  crossing  was  in  such  position  as  to  prevent  de- 
fendant's employees  from  seeing  the  other  train  on  the  crossing. 
Held,  that  under  such  conditions  a  commensurate  degree  of  pru- 
dence was  required  of  the  defendant,  and  that  the  negligence  of  the 
employees,  not  the  obscuring  of  the  switch-light  and  position  of  the 
other  lights,  was  the  proximate  cause  of  the  accident. 

Non- Expert  Testinrtony — Statenrtent  of  Conclusion — Adnrtissibility. — 
When  questions  as  to  the  mental  and  bodily  condition  of  a  person 
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are  the  questions  in  issue,  and  there  is  no  way  to  describe  such  con- 
dition  save  by  words  that  necessarily  embody  the  conclusion  reach- 
ed by  observation,  a  non-expert  witness  who  has  observed  the  per- 
son may  state  his  mental  and  physical  condition  after  giving-,  as 
far  as  possible,  the  facts  on  which  such  opinion  is  based. 

Appeal  from  Wayne  county  circuit  court.    A^rmed. 

Elliott  &  Elliott  ^.nAJohn  T.  Dye,  for  appellant. 

Marsh  &   faqua,    Enffle   &   Parry^  and  Brozvn  & 
Brozu7i,  for  appellee. 

Howard,  J.  The  appellee  recovered  damages  in  the 
sum  of  $5,000  for  injuries  alleg-ed  to  have  cweButed 
been  caused  by  the  negligence  of  appellant. 
The  first  paragraph  of  the  complaint  alleges  that  the 
appellant  was,  on  May  27, 1895,  the  owner  and  operator 
of  a  line  of  railway  extending  east  and  west  through 
the  city  of  Winchester,  Ind.;  that  said  line  is  crossed 
in  said  city  by  a  line  of  railway  of  the  Grand  Rapids  & 
Indiana  Railroad  Company,  which  runs  north  and 
south  ;  that  just  north  of  the  appellant's  line,  and  west 
of  the  Grand  Rapids  line,  the  appellant  maintained  a 
small  wooden  building,  about  10  by  18  feet,  which  it 
used  as  a  telegraph  and  signal  office,  and  that  it  kept 
an  agent  and  telegraph  operator  in  said  building  ;  that 
from  said  building,  by  a  system  of  levers,  the  appel- 
lant also  operated  a  system  of  targets  and  signals  to 
notify  its  agents  and  servants  when  the  said  crossing 
was  open  for  its  trains  to  pass  ;  that,  when  a  target 
was  swung  across  the  main  track  of  either  of  said  lines, 
it  meant  that  the  crossing  was  not  clear  for  the  com- 
pany across  whose  line  the  target  was  swung  to  pass. 
It  is  also  alleged  that  said  building  was  used  as  the 
office  of  the  Western  Union  Telegraph  Company,  and 
persons  were  invited  thereto  for  the  purpose  of  receiv- 
ing and  sending  messages  and  transacting  business 
with  said  telegraph  company.  The  complaint  then 
proceeds  cLs  follows  :  *'And  plaintiff  says  that  on  the 
27th  day  of  May,  1895,  the  plaintiff,  in  company  with 
one  Albert  P.  Huddles  ton,  was  lawfully  at  said  small 
wooden  building  for  the  purpose  of  transacting  busi- 
ness with  the  said  Western   Union   Telegraph   Com- 

8  (N.  s.)  A.  &  E.  R.  Cas.- 
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pany,  and  for  the  purpose  of  procuring-  the  said  agent 
and  servant  and  telegraph  operator  of  the  defendant, 
so  employed  and  engag-ed  aforesaid,  to  send  a  message 
and  telegram  ;  and  the  plaintiff  avers  that  while  the 
plaintiff  and  said  Huddleston  were  thereat  and  in  said 
small  wooden  building  aforesaid,  as  they  had  the  law- 
ful right  to  be,  and  before  they  had  finished  the  trans- 
action of  said  business,  a  freight  train  on  said  Grand 
Rapids  and  Indiana  Railroad  was  occupying  said  cross- 
ing", and  w^as  standing  on  the  main  track  of  said  Grand 
Rapids  &  Indiana  Railroad,  across  said  railroad  cross- 
ing, fully  occupying  the  same  ;  and,  while  the  targ-et 
was  closed  ag-ainst  the  defendant  (indicating-  that  the 
Grand  Rapids  &  Indiana  Railroad  Company  had  the 
exclusive  right  to  use  and  occupy  said  crossing),  the 
engineer,  agents,  and  servants  of  the  defendant,  who 
had  control  of  and  was  running-  a  locomotive  and  a 
freight  train,  from  the  east  to  the  west,  on  and  over 
the  defendant's  railroad,  did  then  and  there  carelessly 
and  negligently  and  unlawfully  run  said  locomotive,  so 
attached  to  said  train  of  freight  cars,  upon  and  across 
the  track  of  the  said  Grand  Rapids  &  Indiana  Railroad 
Company^  at  said  crossing,  while  the  said  freight  train 
on  said  Grand  Rapids  &  Indiana  Railroad  was  so  occu- 
pying the  crossing  aforesaid,  and  before  the  same  had 
passed  over  said  crossing,  and  while  the  same  was 
standing  still  on  said  crossing-.  And  the  plaintiff  says 
that  the  engineer  who  had  charge  of  said  locomotive, 
and  was  running  the  same  so  attached  to  said  freight 
train,  in  approaching-  said  crossing-  from  the  east  afore- 
said going  to  the  west,  did  unlawfully,  carelessly,  and 
negligently  run  said  locomotive  and  train  of  cars  upon 
and  across  the  said  track  of  said  Grand  Rapids  & 
Indiana  Railroad  Company  without  first  coming-  to  a 
full  stop  before  running  his  said  locomotive  upon  and 
over  the  same,  and  without  first  ascertaining  that  there 
was  no  other  train  or  locomotive  in  sight  approaching- 
and  about  to  pass  over  said  track*  and  crossing  or 
occupying  the  same.  That  in  so  carelessly  and  negli- 
gently running  said  locomotive  and  train  of  cars   upon 
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and  over  said  crossing"  in  the  manner  aforesaid,  and 
while  said  crossing"  was  so  occupied  aforesaid,  the  said 
locomotive  came  in  contact  with  said  train  of  cars,  and 
in  contact  with  said  car  so  standing  on,  over,  and 
across  said  crossing-,  on  the  said  Grand  Rapids  &  In- 
diana Railroad,  with  great  force,  and  violently  pushed 
the  same  sidewise,  and  to  the  westward,  over  and 
against  the  said  small  wooden  building  so  located  afore- 
said, and  occupied  by  the  plaintiff  in  the  manner  afore- 
said," etc.,  crushing  the  building,  and  overwhelming 
appellee  in  the  ruins,  and  thus  causing  the  injuries 
complained  of.  A  demurrer  was  overruled  to  this 
parag-raph  of  the  complaint,  and  that  ruling*  is  the  first 
error  assigned  and  discussed  by  counsel. 

Because  it  is  alleg^ed  in  the  complaint  that  appellant's 
train  ran  upon  the  crossing  '*  without  first 
coming  to  a  full  stop,"  counsel  argue  that  jlj^JJfJ^'pf^iS;** 
it  is  thereby  shown  that  the  complaint  is 
based  upon  section  2293,  Rev.  St.  1894  (section  2172, 
Rev.  St.  1881),  which  section  of  the  statute  prescribes 
a  penalty  for  so  approaching  a  crossing  without  stop- 
ping and  ascertaining  that  there  is  no  other  train  or 
locomotive  in  sight,  approaching  and  about  to  pass  over 
such  other  track ;  and  counsel  say  that,  if  such  is  the 
theory  of  the  complaint,  the  pleading  is  insufficient  for 
failing  to  allege,  in  the  language  of  that  statute,  that 
each  of  the  railroads  is  one  *'upon  or  over  which  pas- 
sengers are  or  may  be  transported."  To  this  it  may 
be  answered,  in  the  first  place,  that  the  allegations  of 
negligence  as  to  appellant's  approach  to  the  crossing 
are  much  broader  than  counsel  indicate.  Not  only  is 
the  failure  to  stop  alleged,  but  the  general  allegation  is 
made  that  the  appellant  "  did  then  and  there  carelessly 
and  negligently  and  unlawfully  run  said  locomotive,  so 
attached  to  said  train  of  freight  cars,  upon  and  across 
the  track  of  the  said  Grand  Rapids  &  Indiana  Railroad 
Company  at  s^id  crossing  while  the  said  freight  train 
on  said  Grand  Rapids  &  Indiana  Railroad  was  so  oc- 
cupying the  crossing  aforesaid,  and  before  the  same 
had  passed  over  said  crossing,  and  while  the  same  was 
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standing  still  on  said  crossing-."  Because  the  particular 
act  of  negligence  prohibited  by  the  statute  is  included 
in  the  sum  total  of  negfligent  acts  charged  against 
appellant,  it  does  not  follow  that  the  theory  of  the  com- 
plaint is  thereby  confined  and  limited  to  the  statutory 
offense  charged.  See  Coulter  v.  Railway  Co.  (N.  D.) 
67  N.  W.  1046  ;  Railroad  Co.  v.  Dillon,  123  111.  570, 
15  N.  B.  181. 

Another  reason  urged  against  the  sufficiency  of  the 
first  paragraph  of  the  complaint  is  that  '*  it 

£t!i*7d'!Suf.*'  ^^^s  ^^^  allege  that  the  crossing  of  the 
Bt«-fie»diDf. '    appellant's    line    and     the    Grand    Rapids 

line  was  not  provided  with  interlocking 
switches,  or  *  works  or  fixtures,'  which  excused 
the  companies  from  stopping  their  trains  at  such 
crossings."  The  basis  of  this  contention  is  that,  while 
the  statute  above  cited  requires  trains  before  reaching 
the  crossing  of  another  road  to  come  to  a  stop  and  look 
out  for  trains  on  the  other  road,  yet  that,  by  section 
5156,  Rev.  St.  1894  (Acts  1883,  p.  55,)  it  is  provided 
that  where  roads  erect  **a  system  of  interlocking  or 
automatic  signals,"  rendering  it  safe  for  trains  to  pass 
over  on  either  road  without  stopping,  then  the  law 
as  to  stopping  and  looking  out  for  trains  at  the  in- 
tersection will  not  apply.  In  the  case  at  bar  there 
were  no  interlocking  switches,  and  the  complaint 
was  drawn  without  reference  to  the  statute  rela- 
ting to  such  switches.  We  do  not  think  this  was 
error,  even  if  the  charge  was  merely  the  violation  of  a 
statutory  obligation,  which,  as  we  have  seen,  it  was 
not.  Where  a  breach  of  a  statutory  duty  is  alleged, 
and  exceptions  are  found  in  the  statutory  declaration  of 
duty,  the  pleader  must  show  that  the  breach  is  not 
included  in  the  exception.  But  if  the  exception  is 
stated  in  a  subsequent  clause  or  section  of  the  statute, 
or  if  it  is  declared  in  another  statute,  then  such  excep- 
tion should  be  shown  by  way  of  defense  to  the  action. 
Colson  V.  State,  7  Blackf .  590  ;  Russell  v.  State,  50 
Ind.  174.  And,  if  a  complaint  discloses  ^,  frima  facie 
cause  of  action  under  a  statute,  it  is  for  the  defendant, 
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by  way  of  confession  and  avoidance  or  otherwise,  to 
show  that  the  plaintiff  should  not  recover,  notwith- 
standing the  allegfations  of  his  complaint.  Telegraph 
Co.  V.  Scircle,  103  Ind.  227,  2  N.  E.  604.  But  the  in- 
terpretation given  by  counsel  to  the  statute  under  dis- 
cussion could  not  be  correct  in  any  event.  If  two  rail- 
roads provide  interlocking  switches,  so  that  it  may  be 
safe  for  the  trains  of  each  to  pass  over  the  common 
crossing  without  stopping,  it  is  true  that  the  statute 
makes  it  "lawful  for  the  engines  and  trains  of  such 
railroad  or  railroads  to  pass  over  said  crossing  without 
stopping."  The  reason  for  that,  however,  is  that,  in 
case  of  such  interlocking  switches,  when  one  train  is 
upon  the  crossing  the  other  cannot  go  upon  it.  The 
s^tute  does  not  intend  so  absurd  a  thing  as  to  authorize 
one  train  to  run  into  another  whenever  there  is  an  inter- 
locking switch  at  the  crossing.  On  the  contrary,  the 
very  fact  of  there  being  an  interlocking  switch  at  the 
crossing  renders  it  impossible  for  one  train  to  run  into 
the  other.  The  offending  train  would  find  itself  off 
its  own  track  if  it  should  attempt  such  a  feat.  But 
when  the  switch  is  locked  in  favor  of  the  crossing 
train,  and  the  signal  shows  this  fact,  then,  of  course, 
the  train  may  run  through  without  the  possibility  of 
intersecting  a  train  upon  the  other  road  ;  and  hence  the 
statute,  in  such  case,  makes  it  lawful  for  the  train  to 
cross  over  without  stopping.  In  like  manner,  a 
train  about  to  meet  another,  and  not  having  the  right 
of  way,  must,  in  general,  turn  in  upon  a  switch 
and  wait  until  the  other  train  passes.  But,  in  case 
the  road  has  a  double  track,  each  train  may  run 
on  without  stopping.  Nevertheless,  the  mere  fact 
that  a  road  is  double-tracked  would  not  excuse  em- 
ployees who  should  run  their  train  by  switch  from 
one  track  upon  the  other,  and  so  crash  into  a  train 
rightfully  on  the  other  track.  The  observance  of  a 
law  is  not  shown  by  following  its  letter  and  violating 
its  spirit.  So,  here,  the  rule  for  stopping  is  made  in 
order  to  avoid  collision,  but  the  interlocking  switch 
makes  collision  impossible.     In  such  case,  the  reason 
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for  the  rule  ceases,  and  the  law,  therefore,  takes  away 
the  requirement  to  stop,  which  would  then  be  not  only 
a  useless,  but  a  wasteful,  delay.  If,  however,  those 
in  charge  of  an  approaching-  train  should  see  the  signals 
indicating  that  the  switch  was  locked  against  them, 
instead  of  for  them,  they  would,  for  their  own  safety, 
and  without  any  law  to  compel  them  to  do  so,  except 
the  law  of  self-preservation,  most  certainly  stop  their 
train.  Indeed,  the  very  fact  that  in  this  case  there 
was  a  collision  shows  that  there  could  be  no  interlock- 
ing switches  at  the  crossing,  or,  at  least,  that  no  such 
switches  were  in  use.  Had  there  been  an  interlocking 
switch  at  the  crossing,  it  would  have  been  open  to  the 
Grand  Rapids  train,  which  was  upon  the  crossing,  and 
the  appellant's  train,  instead  of  running  against  the 
Grand  Rapids  train,  would  have  run  off  the  track. 
It  is  next  contended  that  the  court  erred  in  overrul- 
ing the  motion  for  a  new  trial'.  Under  this 
y^*«»j  n«^<>-  assignment  counsel  first  argue  that  the  ver- 
fene  Party.  '  dict  is  Contrary  to  the  evidence.  This  argu- 
ment is  based  on  statements  found  in  a 
special  answer  filed  by  appellant,  but  afterwards  with- 
drawil.  The  answer  so  withdrawn  was  introduced  in 
evidence  by  appellee,  and  counsel  for  appellant  insist 
that,  as  the  appellee  thus  made  the  answer  a  part  of 
his  own  evidence,  he  is  bound  by  all  the  statements 
therein  contained.  This  is  hardly  correct.  That  a 
withdrawn  pleading  may  afterwards  be  introduced  in 
evidence  by  the  adverse  party  is  not  doubtful.  Such 
evidence,  however,  although  introduced  with  the  view 
that  it  shall  be  treated  by  way  of  admissions  by  the 
pleader,  is  nevertheless  open  to  explanation,  and  is  not 
to  be  taken  as  conclusive  against  the  pleader  unless  it 
amounts  to  an  estoppel.  It  is  to  be  remembered,  be- 
sides, that,  in  case  a  pleading  is  so  introduced  in  evi- 
dence, *'all  the  statements  of  the  whole  pleading  are  to 
be  taken  together,  what  makes  for  the  pleader  as  well 
as  what  makes  against  him."  As  in  the  case  of  other 
evidence,  such  pleadings  "go  to  the  jury  for  what  they 
may  be  worth."     Boots  r.  Canine,  94  Ind.  408  ;  Rail- 
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way  Co.  V.  Evarts,  112  Ind.  533,  14  N.  B.  369.  And 
see  Mott  v.  Ice  Co.,  73  N.  Y.  543,  and  1  Greenl.  Ev. 
Q5th  Ed.)  §  201.  But  if  such  admissions  may  be 
explained  as  agfainst  the  pleader,  still  less  is  the 
party  introducing*  the  pleading  bound  by  all  therein 
contained.  **Ordinarily,"  as  said  in  Mott  v.  Ice  Co., 
siipra^  *'a  party  is  not  bound  by  the  admission  of  his  ad- 
versary, of  which  he  gives  evidence,  but  he  is  at  liberty 
to  use  it  so  far  as  it  makes  in  his  favor,  and  to  disprove 
the  residue ;  that  is,  he  is  not  estopped  by  it.  The 
fact  that  the  admission  is  in  a  pleading-  does  not  change 
its  character  or  create  an  estoppel."  Many  of  the  aver- 
ments of  the  answer  so  introduced  were  contradicted  by 
other  evidence  before  the  jury,  and  it  was  for  the  jury 
to  settle  the  conflict  thus  raised.  The  answer  states  as 
a  conclusion  that  there  were  such  fixtures 
and  signals  established  at  the  crossing  as  J*""!*??*^- 
rendered  it  safe  for  engines  and  trains  to  Keriireace. 
to  pass  over  without  stopping.  But  there 
was  evidence  that  the  tracks  of  each  road  were  solid 
over  the  crossing,  and  that  there  was  simply  provided 
a  system  of  signals  to  show  whether  the  crossing  was 
clear  for  one  road  or  the  other.  There  was  nothing  in 
the  situation,  therefore,  which  authorized  a  train  to 
pass  over  the  crossing,  when,  as  in  this  case,  the  signal 
showed  that  the  crossing  was  not  clear.  Even  the  an- 
swer admits  that,  at  the  time  of  the  accident,  **said 
signal  was  turned  and  shut  across  the  defendant's  right 
of  way,"  showing  that  appellant's  train  had  no  right  to 
pass.  It  is  said  that  the  answer  shows  that  it  was  im- 
possible for  the  employees  on  appellant's  train  to  see 
the  signal  light  in  its  crossing- signal  system,  because 
the  same  was  obscured  by  a  car  of  the  Grand  Rapids 
train  standing  across  appellant's  track.  That  was  cer- 
tainly a  possibility  whenever  a  train  of  the  other  road 
stood  upon  the  crossing,  and  to  be  guarded  against 
accordingly.  No  better  reason  need  be  given  to  show 
that  appellant's  train  should  have  come  to  a  stop  in 
order  to  ascertain  for  a  certainty  that  the  crossing  was 
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clear.  A  like  reply  may  be  made  to  the  statement  that 
a  lantern  placed  on  a  platform  by  employees  of  the 
Grand  Rapids  train  was  mistaken  for  a  switch  light 
east  of-  the  crossing-,  and  thus  gave  the  employees  on 
appellant's  train  the  impression  that  the  crossing  was 
clear. 

As  a  further  reason  to  show  why  appellant's  em- 
ployees did  not  see  the  Grand  Rapids  train  on  the 
crossing,  it  is  averred  in  the  answer  that  at  some  time 
previous  the  city  of  Winchester,  over  the  protest  and 
objection  of  appellant,  had  placed  an  electric  light  10 
feet  east  of  the  crossing,  and  near  to  the  point  where  a 
public  street  crosses  appellant's  track,  and  that  the  city 
''continuously  operated  said  light  at  said  point  over  the 
objection"  of  the  appellant ;  "that  upon  the  night  of 
the  alleged  injury  said  light  was  lighted  and  in  opera- 
tion by  said  city  ;  that  it  hung  a  short  distance  above 
the  level  of  an  ordinary  freight  car;"  and  that  by 
reason  of  said  light  the  view  of  the  crossing  and  of  the 
signals  was  obscured.  It  thus  appears  that  appellant 
knew  of  the  light,  and  was  hence  required  to  take  the 
greater  precaution  in  passing  over  the  crossing.  Care 
must  always  be  exercised  in  proportion  to  the  known 
dangers  to  be  avoided.  Had  appellant's  train  come  to  a 
stop  when  near  the  electric  light,  the  Grand  Rapids 
train  would  have  been  discovered.  Without  any 
regard  to  the  statutory  requirement,  the  obscurity 
caused  by  the  electric  light  made  it  a  matter  of  prudence 
to  come  to  a  stop  before  taking  such  a  plunge  into  the 
shadows  over  the  crossing  of  another  railroad.  The 
proximate  cause  of  the  accident  and  injury  to  appellee 
was  not  any  action  on  the  part  of  the  city  in  placing  an 
electric  light  at  a  street  crossing,  nor  any  action  of  the 
employees  of  the  Grand  Rapids  road,  who  rightfully 
occupied  the  crossing  with  their  train,  but  the  negli- 
gence of  the  employees  of  appellant's  train  in  approach- 
ing the  crossing  without  first  ascertaining  that  the  way 
was  clear.  There  was  nothiiiig  in  the  way  that  they 
were  not  required  to  guard  against,  even  if  the  statute 
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had  not  prescribed  that  the  train  should  come  to  a  full 
stop  before  passing  over  the  crossing*.  In  Railroad  Co. 
z\  Ellison,  117  Ind.  234,  20  N.  B.  135,  the  engineer  had 
stopped  his  train  700  feet  from  the  crossing-  of  another 
railroad,  and  then  started  on,  not  stopping-  again  until 
the  accident  occurred.  The  court  said  :  **This  was  not 
only  negligence,  but  the  grossest  kind  of  negligence. 
It  was  the  duty  of  the  engineer  to  move  his  train  to  a 
point  near  the  crossing,  and  bring  it  to  a  full  stop,  and 
then  ascertain  whether  there  was  a  train  on  the  other 
railroad  in  sight  or  approaching'  said  crossing."  The 
duty  of  those  in  charge  of  a  railroad  train  to  take  care 
to  avoid  collision  with  a  train  on  another  road  cannot  be 
less  than  the  duty  of  a  traveler  on  the  highway  to  avoid 
collision  with  a  train  at  a  railroad  crossing.  If  means 
are  not  provided  by  which  a  collision  is  rendered  im- 
possible, then  the  rule  to  stop  and  look  and  listen  can- 
not be  less  imperative,  when  two  trains  are  liable  to 
crash  together,  than  it  is  when  one  train  is  liable  to 
crash  into  the  traveler's  vehicle.  As  to  the  traveler's 
dutv  in  such  case,  it  was  said  in  Smith  v.  Railroad  Co., 
141"  Ind.  92,  40  N.  E.  270,  citing  many  cases:  ''In 
attempting  to  cross,  the  traveler  must  listen  for  signals, 
notice  signs  put  up  as  warnings,  and  look  attentively 
both  ways  for  approaching  trains,  if  the  surroundings 
are  such  as  to  admit  of  that  precaution.  If  a  traveler, 
by  looking,  could  have  seen  an  approaching  train  in 
time  to  avoid  injury,  it  will  be  presumed,  in  case  he  is 
injured  by  collision,  either  that  he  did  not  look,  or,  if 
he  did  look,  that  he  did  not  heed  what  he  saw.  Such 
conduct  is  negligence /^r  5^."  It  could  not  be  con- 
tended in  the  case  before  us,  and  it  is  not  so  contended, 
that  if  the  engineer  had  moved  his  train  to  a  point  near 
the  crossing,  and  then  brought  it  to  a  full  stop,  as  said 
to  be  necessary  in  Railroad  Co.  v.  Ellison,  s?(pra^  he 
could  not  have  seen  the  train  standing  before  him  on 
the  other  track,  and  so  have  avoided  the  collision. 

Objection  is  made  to  certain  evidence  given  by  ap- 
pellee's wife  as  to  the  condition  of  his  health.     We  do 
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not  find  that  the  question  or  answer  complained  of  was 

incompetent.  The  rule  as  to  evidence  gfiven 
B^Df^StSJISiitof  "^y  ^  non-expert  witness  in  such  a  case  is 
Sbmu  •""*''■*'■  well  stated  in  Turnpike  Co.   v.  Andrews, 

102  Ind.  138,  1  N.  B.  364:  ''He  must,  in 
all  cases,  so  far  as  possible,  state  the  facts  upon  which 
he  bases  his  opinions.  When  the  case  is  one  in  which 
all  the  facts  can  be  presented  to  the  jury,  then  no  opin- 
ion can  be  given,  because  the  jury  are  as  well  qualified 
as  the  witness  to  form  a  conclusion.  But  there  are 
cases  where  the  witness  cannot  put  before  the  jury,  in 
an  intelligible  and  comprehensible  form,  the  whole 
ground  of  his  judgment  or  opinion.  When  questions 
as  to  the  conditions  of  the  mind  and  body  are  the  ques- 
tions in  issue,  there  are  often  many  things  in  the  acts, 
deportment,  and  appearance  of  the  party  which  create 
a  fixed  and  reliable  judgment  in  the  mind  of  the  obser- 
ver that  cannot  be  conveyed  in  words  to  the  jury.  That 
a  person  appears  to  be  sad  or  sick  may  well  be  known 
by  observation,  and  yet  there  is  no  way  to  describe  the 
appearance  except  by  the  words  that  necessarily  embody 
the  conclusion  reached  by  observation.  In  such  cases, 
if  the  witness  states  that  he  is  acquainted  with,  has  had 
opportunity  to  and  has  observed  the  party,  this,  it  has 
been  held,  is  sufficient  to  render  the  witness  competent 
to  state  the  condition  of  the  party  mentally  or  phys- 
ically." Under  the  rule  so  stated,  we  think  the  admis- 
sion of  the  evidence  in  question  was  not  error.  Neither 
was  there  error  in  admitting  evidence  as  to  appellee's 
earning  capacity  as  a  physician.  Such  evidence  was 
proper  as  a  means  of  enabling  the  jury  to  arrive  at  the 
proper  measure  of  damages.  City  of  Logansport  x\ 
Justice,  74  Ind.  378.  Complaint  is  also  made  of  in- 
structions given  and  of  the  refusal  to  give  other  in- 
structions asked.  What  we  have  said  in  considering 
the  first  paragraph  of  the  complaint  shows  that  the 
court  did  not  err  in  this  respect.  We  think  the  case 
was  fairly  tried.     Judgment  affirmed. 

Monks,  J.,  took  no  part  in  the  decision  of  this  case. 
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Pullman  Palace-Car  Co. 

V. 

Lawrence. 

{Supreme  Court  of  Mississippi,  May  24,  iSgy,) 

Foreign  Corporations — Actions  against  in  Mississippi. — In  transi- 
tory actions,  whether  in  tort  or  on  contract,  the  courts  of  Missis- 
sippi are  open  to  any  suitor,  resident  or  nonresident,  against  his 
adversary,  whether  resident  or  nonresident,  whether  a  natural  per- 
son or  an  artificial  one,  regardless  of  where  the  right  of  action 
occurred,  provided  the  courts  have  jurisdiction  of  the  subject-mat- 
ter, and  can  obtain  jurisdiction  of  the  party,  either  by  a  voluntary 
appearance  or  by  service  of  process. 

Action  to  Recover  for  Injuries  Received  in  Another  State. — In  an 
action  in  Mississippi  to  recover  for  personal  injuries  received  in 
Illinois,  the  laws  of  Illinois  will  control  in  ascertaining  whether  a 
cause  of  action  is  shown  and  in  determining  the  extent  and  measure 
of  recovery,  if  any  be  had. 

Sleeping-Car  Companies — Status.* — Although,  under  the  laws  of 
Illinois,  a  sleeping-car  company  is  not  technically  a  common  car- 
rier, it  bears  marked  resemblance  to  a  common  carrier,  and  must 
be  held  to  the  performance  of  its  appropriate  duties  in  its  business 
intercourse  with  the  traveling  public. 

Same— Assault  by  Porter  on  Passenger — Liability  in  Illinois.* — A 

porter  in  the  employ  of  a  sleeping-car  company  whose  duty  it  was 

to  attend  the  calls  of  the  passengers  and  serve  them  food  when 

requested,  answered  a  summons  by  a  passenger  for  his  attendance, 

and  upon  the  passenger  requesting  him  to  procure  food  he  became 

enraged  and,  without  provocation,  attacked  the  passenger,  brutally 

assaulting  him.    Held,  that  under  the  laws  of  Illinois  the  porter 

was  engaged  in  the  company's  business  and  was  acting  within  the 

scope  of  his  employment,  and  that  the  company  was  liable  to  such 

passenger  for  punitive  damages. 

Punitive  Danrtages — Evidence  as  to  Pecuniary  Condition  of  Defend- 
ant— Admissibility. — In  such  action  it  was  not  error  to  admit  ques- 
tions and  answers  relating  to  the  pecuniary  condition  of  the 
defendant,  as  the  plaintiff  was  seeking  to  recover  punitive  damages. 
Improper  Remarks  of  Counsel. — If  improper  remarks  are  made 
by  counsel,  and  the  opposing  counsel  fail  to  call  such  remarks  to 
the  attention  of  the  trial  court,  correction  will  not  be  made  by  the 
appellate  court  on  appeal  except  in  cases  of  extreme  and  intolera- 
ble abuse  of  the  advocate's  privilege. 

Appeal  from  Claiborne  county  circuit  court.     Af- 
firmed. 

*See  notes  at  end  of  case. 
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Percy  Roberts  andy.  McC.  Martht^  for  appellant. 
Miller^  Smith  &  Hirsh^  for  appellee. 

Woods,  C.  J.  This  action  was  instituted  by  appel- 
lee in  the  circuit  court  of  Claiborne  county,  Miss., 
ag-ainst  appellant,  for  the  recovery  of  S50,000  for  per- 
„    „. .  ^  sonal  injuries  allegfed  to  have  been  willfully 

C«M  stated.  ,  i.       i       •    £|-    i.     i  11         u 

and  wantonly  inflicted  upon  appellee  by  one 
of  the  servants  of  the  appellant,  employed  as  a  waiter 
upon  the  sleeping*  car  of  appellant  in  which  appellee 
was  being"  transported  from  Chicago,  111.,  to  New 
Orleans,  La.  The  complaint  of  appellee  was  filed  in 
said  court  on  January  2, 18%,  and  a  summons  was  duly- 
issued,  and  duly  executed  by  service  upon  a  conductor 
of  appellant  in  the  town  of  Port  Gibson,  in  said  county. 
The  amended  declaration  is  in  these  words,  viz. : 
*'  Trueman  P.  Lawrence,  a  citizen  and  resident  of  the 
state  of  Illinois,  complains  of  the  Pullman  Palace-Car 
Company,  a  corporation  existing  under  the  laws  of  the 
state  of  Illinois,  and  a  citizen  of  said  state  of  Illinois, 
in  an  action  of  trespass  on  the  case  :  For  that  whereas, 
heretofore,  to  wit,  on  or  about  the  25th  day  of  October, 
1895,  the  said  defendant  being  then  and  there  engag"ed 
in  running  a  line  of  sleeping  cars  over  the  line  of  the 
Illinois  Central  Railroad  between  the  city  of  Chicago, 
in  the  state  of  Illinois,  and  the  city  of  New  Orleans,  in 
the  state  of  Louisiana,  and  furnishing  seats,  berths, 
sleeping  accommodations,  and  lunches  and  other  re- 
freshments, such  as  are  furnished  by  sleeping-car  com- 
panies for  pay  and  reward  in  that  behalf  ;  and  that  on 
the  day  and  year  aforesaid  the  said  plaintiff,  being  a 
passenger  on  said  Illinois  Central  Railroad  for  the  city 
of  New  Orleans,  and  entitled  to  travel  as  a  first-class 
passenger  on  said  railway  company's  line,  entered  one 
of  the  cars  of  said  defendant  at  Chicago,  Illinois,  en- 
gaged his  berth,  and  paid  the  defendant  the  price 
thereof  from  said  city  of  Chicago  to  said  city  of  New 
Orleans  ;  and  it  then  and  there  became  the  duty  of  said 
defendant  and  its  employees  to  secure  the  comfort  and 
safety  of  said  plaintiff,  and  protect  him  from  injury  or 
willful  misconduct  of  any  of  its  employees,  yet  the  said 
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defendant  and  its  employees  did  not  secure  the  comfort 
and  safety  of  said  plaintiff,  or  protect  him  from  injury 
or  the  willful  misconduct  of  said  employees,  as  afore- 
said, but,  on  the  contrary,  one  of  the  employees  of  said 
defendant,  to  wit,  the  colored  porter  employed  by  said 
defendant,  and  who  was  then  and  there  in  charg'e  of 
the  buffet  of  said  defendant,  while  in  the  discharge  of 
his  duties  as  the  employee  of  said  defendant  did  wan- 
tonly, wilfully,  and  maliciously  injure  and  damag-e  said 
plaintiff,  in  this :  That  is  to  say,  about  10  o'clock  at 
nigfht,  on  the  day  and  date  last  aforesaid,  plaintiff,  then 
and  there  occupying*  the  smoking-  room  of  said  sleeptr, 
in  company  with  one  David  Henderson,  and  being  the 
only  occupants  of  said  compartment,  inquired  of  said 
Henderson  if  he  thought  he  could  get  a  sandwich  at 
that  hour  of  the  night,  and  said  Henderson  replied  he 
thought  he  could  ;  and  he  then  rang  the  bell  for  the 
porter,  who  failed  to  appear,  and  after  waiting  some 
time  he  rang  again,  and  finally  the  said  employee  of 
said  defendant,  whose  name,  as  plaintiff  afterward 
learned,  was  C.  H.  Greenworth,  appeared,  having  the 
linen  for  his  bed,  which  he  angrily  threw^  down  on  a 
seat,  whereupon  plaintiff  said  to  him,  in  a  polite  man- 
ner, '  Porter,  could  we  have,  or  is  it  possible  for  us  to 
g-et,  a  sandwich  at  this  hour  ?'  He  then  and  there  an- 
swered :  *  No  ;  I  am  tired  of  being  imposed  upon  at  this 
time  of  night.  I  am  going  to  bed,' — or  words  to  that 
effect,  his  manner  being  exceedingly  rude  and  offensive. 
Mr.   Henderson  then  spoke   to  him   quietly,  saying  : 

*  Why  can't  you  answer  the  gentleman  civilly  ?'  Where- 
upon the  said  porter  said  to  him,  *  You  go  to  hell.' 
Plaintiff  then  quietly  asked  him  for  his  name,  saying 
that  he  would  report  him  to  the  company,  his  employer. 
The  porter  then  said  :  '  My  name  is  C.  H.  Greenworth. 
You  can  report  and  be  damned.  You  have  got  my 
temper  up  now,  and  I  will  just  mash  you  both,' — ^and, 
turning  to  plaintiff,  shook  his  fist  in  his  face,  and  said, 

*  I  will  kill  you.'  He  then  struck  the  plaintiff  with  his 
fist  savagely.  The  first  blow^  knocked  off  the  eye- 
glasses of  plaintiff,  by  which  he  was  rendered  abso- 
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lutely  helpless,  and  he  sat  there  not  daring  to  move, 
the  attack  being*  sudden  and  violent.  At  this  juncture 
the  said  Henderson  started  quickly  to  call  the  conductor, 
when  the  said  porter,  Greenworth,  seeing-  his  move- 
ment, caug*ht  the  ventilator  stick  belong-ing*  to  the  car, 
and,  as  said  Henderson  passed  into  the  passage  leading- 
into  the  body  of  the  car,  struck  him  with  it,  and  then 
turning  to  the  plaintiff,  still  sitting,  struck  him  with 
said  stick,  and  then  raised  the  stick  for  the  purpose  of 
striking  again,  when  two  other  porters,  in  the  employ 
of  said  Pullman  Palace-Car  Company,  came  to  his 
rescue  and  pulled  him  off."  Plaintiff  then  further 
avers  that  said  attack  of  said  porter  was  wanton,  will- 
ful, malicious,  and  utterly  unprovoked  by  any  act  or 
word  of  plaintiff,  and  was  made  while  the  porter  was  in 
the  employment  of  the  defendant,  while  discharging 
the  duties  of  said  defendant,  and  while  acting  in  the 
scope  of  his  employment.  Plaintiff  avers,  also,  that  he 
was  greatly  shocked  in  his  nervous  system  and  was  in- 
jured by  said  blows,  and  that  he  has  suffered  great 
pain  and  bodily  and  mental  anguish,  and  has  been  per- 
manently injured  in  his  health,  and  that  he  has  been 
deprived  of  the  means  of  continuing  his  usual  occupa- 
tion, and  is  thereby  utterly  unable  to  earn  a  livelihood, 
and  that  but  a  short  time  before  the  said  assault  he  was 
able  to  earn,  and  did  earn,  from  $2,000  to  $3,000  a  year. 
The  defendant  first  pleaded  to  the  jurisdiction  of  the 
court,  because  the  wrong  and  injury  complained  of 
occurred  wholly  in  the  state  of  Illinois,  and  not  in  the 
state  of  Mississippi,  and  because  the  plaintiff  and  the 
defendant  were  at  the  time  of  the  bringing  of  the  suit, 
and  still  are,  citizens  of  and  residents  in  the  same  state 
of  Illinois.  To  this  plea  to  the  jurisdiction,  plaintiff 
demurred,  and  the  demurrer  was  sustained,  and  leave 
was  given  defendant  to  plead  to  the  merits.  The 
defendant  then  filed  the  general  issue,  and  gave  notice 
thereunder  that  it  would  prove  the  following  affirmative 
matter  in  avoidance  of  the  action,  viz.:  *'(!)  That  said 
plaintiff  committed  an  assault  and  battery  upon  said 
porter  of  said  defendant,  unprovoked,  and  while  said 
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porter  was  in  the  discharge  of  the  duties  for  which  he 
was  employed.  (2)  That  plaintiff  was  drunk  and  dis- 
turbing* the  peace  on  the  car  of  the  defendant,  and 
making  threatening  and  hostile  demonstrations  towards 
the  porter  of  defendant.  (3)  That  plaintiff  was  drink- 
ing and  using  profane  and  offensive  language  on  the 
car  of  defendant,  and  towards  the  porter  on  said  car 
of  defendant,  while  the  porter  was  in  the  discharge 
of  his  official  duties.  (4)  That  plaintiff  suffered  no 
injury  whatever  from  defendant,  and  that  no  harm 
whatever  was  done  to  him,  physically  or  otherwise,  by 
the  said  porter  of  defendant,  as  charged  in  the  declara- 
tion. (5)  That  the  plaintiff  commenced  drinking  ex- 
cessively and  continuously  from  the  time  when  defend- 
ant's car,  in  which  plaintiff  was  riding,  left  Chicago  up 
to  the  time  that  the  alleged  difficulty  took  place,  *  *  * 
and  that  said  difficulty  was  provoked  by  and  through 
the  wrongful  actings  and  doings  of  plaintiff.''  This 
notice  of  special  matter  was  amended  by  defendant  as 
follows  :  *'The  plaintiff,  who  was  riding  in  the  smoking 
compartment  of  defendant's  sleeper  after  the  hour  for 
retiring  (said  compartment  being  set  aside  for  the  use 
of  the  employees  of  the  company  after  10  o'clock  at 
night),  asked  the  waiter  in  said  sleeper  for  a  sandwich, 
and  that  the  waiter  informed  him  (plaintiff)  that  he 
could  not  serve  the  sandwich  in  the  smoking  compart- 
ment after  10  o'clock  at  night,  as  it  was  against  the 
rules  of  the  company  (the  said  compartment  being  set 
aside,  as  aforesaid,  for  the  use  of  the  employees  of  de- 
fendant after  said  hour),  but  that  said  waiter  offered  to 
serve  the  same  in  the  body  of  the  car,  whereupon 
plaintiff  declined  to  have  it  served  there,  and  insisted 
on  having  it  served  in  the  smoking  compartment." 
The  declaration  has  been  set  out  by  us  because,  by 
reason  of  its  extraordinary  fullness,  precision,  and 
clearness  in  averring  the  facts  on  which  plaintiff  bases 
his  cause  of  action  and  his  right  of  recovery,  little  or 
no  reference  need  be  made  by  us  hereafter  in  this  opin- 
ion to  the  evidence  offered  to  support  plaintiff's  com- 
plaint ;  it   being   sufficient  to  say  that  every  material 
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averment  of  the  pleading*  was  abundantly  proved  by 
the  plaintiff  and  his  companion,  David  Henderson,  in 
the  evidence,  and  this  evidence  the  jury  has  found  to  be 
true.  As  to  the  evidence  offered  by  defendant  under 
its  notice  filed  with  its  plea  of  the  general  issue,  it  is 
enoug'h  to  say  that  the  jury  did  not  accept  it  as  true  in 
any  of  its  vital  phases,  and  we  see  no  reason  for  disa- 
g-reeing"  with  the  jury  on  the  facts.  The  very  serious 
and  permanent  character  of  the  injury  received  and 
suffered  by  plaintiff  was  shown  by  the  expert  and  other 
evidence,  and  it  can  hardly  be  said  that  the  defendant 
seriously  attempted  to  controvert  this  testimony.  It  is 
indisputable  that  the  system  of  rules  which  the  defend- 
ant has  adopted  for  the  government  of  its  servants  in 
the  discharge  of  their  duties,  and  for  the  guidance  of 
the  traveling  public  using  its  sleepers  and  buffet  cars, 
are  communicated  to  the  servants  by  oral  instructions 
only,  which  are  given  from  time  to  time  by  superior 
agents  of  defendant,  and  that  neither  on  its  bills  of  fare, 
nor  on  any  printed  notices  or  posters,  nor  in  any  other 
manner,  except  as  advised  by  defendant's  employees  in 
specific  instances,  are  these  rules  brought  to  the  knowl- 
edge of  those  being  carried  on  defendant's  cars.  It 
would  seem  to  be  an  unheard-of  requirement  to  demand 
obedience  to  the  defendant's  rules,  when  those  rules  are 
not  published,  and  are  not  known  to  travelers  who  are 
to  be  guided  by  them.  But  we  do  not  dwell  upon  this 
in  the  present  case,  because  we  regard  this  question  as 
to  the  operation  and  effect  of  such  rules  as  of  trifling 
concern  in  the  case  before  us,  on  its  other  facts.  We 
proceed  now,  in  an  orderly  manner,  to  consider  some  of 
the  questions  of  law  presented  for  determination  by  the 
appellant's  assignment  of  errors. 

It  is  assigned  for  error  that  the  court  below  erred  in 

sustaining  plaintiff's  demurrer  to  the  plea  to 
tioM^AeZr'  the  jurisdiction  filed  by  the  defendant.  Until 
Sp"*  ^"  ""**'  ^^^  hearing  of  the  able  and  exhaustive  oral 

argument  of  appellant's  counsel  in  support 
of  this  assignment,  we  had  supposed  there  was,  in  our 
own  state,  no  ground  left  for  dispute  that  in  transitory 


Am.  &  Eng:  SLEEPING-CAR  COMPANIES.  65 

R.  Cas. 

Pullman  Palace-Car  Co.  v.  Lawrence. 

actions,  whether  in  tort  or  on  contract,  our  courts  were 
wide  open  to  any  suitor,  resident  or  nonresident,  against 
his  adversary,  whether  resident  or  nonresident,  whether 
a  natural  person  or  an  artificial  one,  regardless  of 
where  the  right  of  action  occurred,  if  only  the  courts 
had  jurisdiction  of  the  subject-matter,  and  could  obtain 
jurisdiction  of  the  party,  either  by  a  voluntary  appear- 
ance, or  by  service  of  process.  We  are  aware  that 
there  is  some  divergence  of  opinion  on  this  subject  be- 
tween the  courts  of  last  resort  in  this  country,  and  that 
apparent  authority  can  be  found  for  holding  that  a 
foreign  corporation  resident  in  one  state  may  not  be 
sued  in  another  state  by  a  resident  of  the  fijrst  state  on 
a  cause  of  action  arising  in  the  first  state.  But  even 
these  cases  will  be  found  to  be  governed  by  the  peculiar 
statutes  of  the  state  declining  to  take  jurisdiction,  or 
that  the  refusal  to  take  jurisdiction  rested  upon  some 
unusual  circumstances  which  deterred  the  court  from 
entertaining  the  suit,  or  because  of  a  supposed  distinc- 
tion between  statutory  rights  and  common- law  rights. 
But  in  many  states  and  among  them  our  own,  the  rule 
we  first  announced  has  been  firmly  established  by 
repeated  adjudications.  The  rule  was  first  expressly 
declared  in  our  own  state  in  the  case  of  Railroad  Co.  v. 
Wallace,  50  Miss.  244.  That  was  an  action  brought 
by  Wallace  against  the  railroad  company,  a  foreign 
corporation,  in  one  of  the  courts  of  this  state, 
for  the  recovery  of  damages  for  injuries  sus- 
tained by  him  in  a  collision  of  trains  in  the  state 
of  Louisiana.  The  court  said  then,  on  this  very  ques- 
tion :  "Corporations  are  artificial  persons,  existing 
only  in  contemplation  of  law.  They  must  dwell  in  the 
place  of  their  creation,  and  cannot  migrate  to  another 
state.  But  they  are  liable  to  be  sued  like  natural 
persons  in  transitory  actions,  arising  ex  contractu  or 
ex  delicto^  in  any  state  where  legal  process  can  be  had. 
*  *  *  In  transitory  actions,  foreign  private  corpora- 
tions, like  natural  persons,  may  be  sued  anywhere 
where  the  court  can  obtain  jurisdiction  of  the  corpora- 
tion either  by  legal  service  of  process  or  its  appearance 
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by  attorney."  Whether  Wallace  was  a  citizen  or 
resident  in  Mississippi  nowhere  appears  in  the  reported 
case,  and  that  fact  must  have  been  thoug'ht  by  the 
court  to  be  wholly  immaterial  to  a  proper  determination 
of  the  question  of  the  amenability  of  a  foreig-n  corpora- 
tion, for  a  wrong-  done  in  a  foreign  state,  to  the  juris- 
diction of  our  courts.  This  same  question  was  ag^in 
presented  to  and  considered  by  this  court  in  the  case  of 
Railroad  Co.  v.  Doyle,  60  Miss.  977.  This  was  an 
action  brought  against  a  foreign  corporation  for  an 
injury  in  a  foreign  state,  and  recovery^  sought  under 
the  statutes  of  Xennessee,  the  state  where  the  injury 
occurred.  Campbell,  C.  J.,  in  delivering  the  opinion 
of  the  court,  used  this  lang-uage  :  *'The  rig-ht  of  action 
for  damages  for  killing  a  husband  by  the  statute  of 
Tennessee  may  be  asserted  in  the  courts  of  this  state, 
because  of  the  coincidence  of  the  statutes  of  the  two 
states  on  this  point,  and,  independently  of  this,  because 
a  rig*ht  of  action  created  by  the  statute  of  another  state, 
of  a  transitory  nature,  may  be  enforced  here  when  it 
does  not  conflict  with  the  public  policy  of  this  state  to  per- 
mit its  enforcement."  In  this  case,  too,  it  nowhere  ap- 
pears that  Mrs.  Doyle  was  a  citizen  of  or  resident  in  this 
state,  and  that  was  treated  by  the  court  as  immaterial. 
The  jurisdiction  of  our  courts  in  such  cases  was  placed 
upon  the  broad  g-round  that  a  rig-ht  of  action  created  by 
the  statute  of  another  state,  if  of  a  transitory  nature, 
may  be  enforced  in  the  courts  of  this  state,  if  not  in 
conflict  with  our  public  policy.  Again,  in  the  case  of 
Railroad  Co.  v.  Crudup,  63  Miss.  291,  this  question 
was  considered  and  decided.  The  facts  were  that 
Georg-e  A.  Crudup,  an  unmarried  son  of  William 
Crudup,  administrator,  was  fatally  injured  in  a  collision 
of  trains  in  Tennessee.  The  father  of  the  young  man 
thus  fatally  injured  was,  by  the  statutes  of  Tennessee, 
sole  distributee  and  next  of  kin.  The  father  took  out 
letters  of  administration  upon  the  estate  of  his  son  in 
this  state,  and  brought  his  action  to  recover  the  damag-es 
sustained  by  his  son,  and  for  damages  which  he  sus- 
tained as  next  of  kin.     Cooper,  C.   J.,  delivered  the 
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Opinion  of  the  court,  and  said  :  *'It  is  contended  bj'' 
appellant  that  suit  cannot  be  brought  in  this  state  by 
an  administrator  appointed  here,  because,  as  is  said, 
the  statute  of  Tennessee  cannot  operate  extra-territori- 
ally,  and  cannot,  therefore,  confer  a  rig-ht  upon  an 
officer  appointed  by  the  courts  of  this  state,  and  that 
our  statutes  giving*  actions  under  similar  circumstances 
do  not  recognize  the  administrator  as  the  proper  party 
to  sue.  The  proposition  contended  for  is  sustained  by 
the  courts  of  Ohio,  Massachusetts,  and  Kansas.  But 
the  supreme  courts  of  the  United  States,  of  Minnesota, 
New  York,  and  Kentucky  hold  the  contrary  view,  and, 
as  we  think,  with  better  reason.''  And  the  jurisdiction 
of  our  courts  was  sustained,  and  the  right  given  by  the 
law  of  Tennessee  held  enforceable  in  our  courts,  even 
though  that  law  was  unlike  our  own.  Here,  too,  the 
record  does  not  disclose  the  residence  of  the  administra- 
tor who  brought  that  suit,  and  counsel  for  appellant  are 
mistaken  when,  in  their  brief,  they  assert  that  the 
administrator  in  that  case  was  a  resident  of  Montgom- 
ery county,  Miss.  The  right  to  resort  to  our  courts 
was  not  based  upon  the  plaintiff's  citizenship  or  resi- 
dence, but  upon  the  high  ground  affording  a  remedy  in 
our  courts  for  a  right  of  action  created  by  the  law  of  a 
sister  state.  In  the  still  later  case  of  McMaster  v. 
Railroad  Co.,  65  Miss.  264,  4  South.  59,  th©  facts  were 
that  a  son  of  Mrs.  McMaster,  the  plaintiff,  was  killed 
by  the  negligent  running  of  a  train  of  cars  of  a  foreign 
corporation  in  the  state  of  Louisiana  ;  and  the  question 
of  jurisdiction  was  not  at  all  referred  to  by  counsel, 
and,  of  course,  not  adverted  to  by  the  court.  The 
conclusion  which  we  draw  from  this  significant  silence 
is  that  the  able  counsel  in  that  case  for  the  railroad, 
who  were  also  counsel  for  the  railroad  in  the  Wallace, 
Doyle,  and  Crudup  Cases,  sufra^  had  concluded  that 
it  was  idle  to  longer  **kick  against  the  pricks,"  and, 
recognizing  the  rule  in  question  as  at  last  thoroughly 
established  in  this  state,  wisely  forbore  the  renewal  of 
a  hopeless  contest.  To  the  cases  referred  to  by 
Cooper,  C.  J.,  in  delivering  the  opinion  of  the  court 
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in  Crudup's  Case,  as  holdmg'  the  view  supported  by 
better  reason,  may  now  be  added  many  others.  Many 
of  the  authorities  are  collected  in  the  case  of  Burns  v. 
Railroad  Co.,  113  Ind.  169,  15  N.  E.  230.  We  content 
ourselves  by  reference  specially  to  the  cases  of  Knig"ht 
V.  Railroad  Co.,  108  Pa.  St.  250,  and  Eingartner  v. 
Steel  Co.  (Wis.  ;  decided  Oct.,  18%)  68  N.  W.  664. 
Said  the  supreme  court  of  Pennsylvania  in  the  former 
case:  **We  think  the  weight  of  recent  and  better- 
considered  adjudications  in  this  country  decidedly 
favors  the  application  of  the  same  rule  to  all  transitory 
actions  for  injuries  to  persons  or  property,  whether 
recognized  by  the  common  law,  or  created  by  statute 
to  meet  new  exigencies  of  modern  life,  unless  such 
statute  is  contrary  to  the  policy  of  the  laws  of  the  state 
where  the  action  is  brought.  The  claim  of  comity  on 
which  the  rule  is  founded  is  as  urgent  in  the  one  case 
as  the  other.  *  *  *  As  a  general  rule,  neither 
citizenship  nor  residence  is  requisite  to  entitle  a  person 
to  bring  suit  in  Pennsyh^nia.  A  court  having 
jurisdiction  of  the  subject  may  acquire  jurisdic- 
tion of  the  person  by  lawful  service  of  its 
process.  If  a  defendant  were  not  liable  to  answer  in  a 
civil  action  in  any  state  where  he  may  be  found,  he 
could  easily  e\'ade  service  of  process.  A  preliminary 
inquiry  respecting  the  citzenship  or  residence  of  the 
parties  could  not  advantage  the  public."  This  very 
satisfactory  reasoning  applies  perfectly  to  the  case  now 
before  us  ;  for  in  Mississippi,  also,  "as  a  general  rule, 
neither  citizenship  nor  residence  is  requisite  to  entitle 
a  person  to  bring  suit"  in  our  courts.  In  the  latter  of 
the  two  cases  just  hereinbefore  referred  to  by  us — that 
of  Eingartner  y.  Steel  Co.  (Wis.)  68  N.  W.  664— the 
identical  question  pressed  upon  us  was  urged  upon  the 
Wisconsin  supreme  court.  Winslow,  J.,  who  delivered 
the  opinion  of  the  court  in  that  case,  said  this  question 
arises,  viz.  :  "Whether  the  court  could,  in  its  discre- 
tion, dismiss  the  case  because  the  parties  were  both 
residents  of  the  state  of  Illinois,  and  because  the  cause 
of  action  arose  in  the  state  of  Illinois,  jurisdiction  of  the 
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person  having-  been  obtained  within  this  state;"  and 
the  court  proceeds  to  answer  the  question  in  the  nega- 
tive. To  g^uard  against  any  possible  misconstruction, 
we  desire  to  say  that  we  think  the  concurring-  opinion 
of  Cassoday,  C.  J.,  states  the  true  ground  for  the  con- 
clusion reached  by  the  court  in  Eingartner's  Case. 
Independently  of  all  adjudications  on  this  subject, 
however,  jurisdiction  of  the  present  case  was  properly 
taken  by  the  court  below  under  a  positive  statute  of 
this  state.  Section  849,  Code  1892  (which  is  found  in 
our  former  Codes  of  1880,  1871,  and  1857,  though  not 
called  to  the  attention  of  this  court  by  counsel  in  any  of 
our  former  cases  in  which  this  question  was  consid- 
ered), is  in  these  words,  vi^.  :  '*849.  Of  Foreign 
Corporations.  Corporations  which  exist  by  the  laws 
of  any  other  state  of  the  Union,  by  the  acts  of  congress, 
or  the  laws  of  any  foreign  country,  may  sue  in  this 
state  by  their  corporate  names,  and  they  shall  also  be 
liable  to  be  sued  or  proceeded  against,  by  attachment 
or  otherwise,  as  individual  nonresident  debtors  may  be 
sued  or  proceeded  against,"  etc.  By  this  statute  our 
courts  are  thrown  wide  open  to  foreign  corporations, 
and  they  are  made  liable  to  suit  just  as  individual  non- 
residents are.  They  may  be  proceeded  against  by 
attachment,  in  proper  cases,  just  as  individual  non- 
residents are  liable  to  be  proceeded  against ;  or,  if 
legal  process  can  be  served  on  them  in  this  state,  they 
may  be  sued  in  any  other  appropriate  form  of  action, 
just  as  individual  nonresidents  who  may  come  into  this 
state  and  be  legally  served  with  process  may  be  sued 
in  any  appropriate  action.  The  statute  is  so  brief, 
plain,  and  simple  that  it  bears  its  meaning  on  its  face, 
and  carries  its  own  interpretation  in  its  own  language. 
We  are  of  opinion  that  the  demurrer  to  the  plea  to  the 
jurisdiction  was  properly  sustained. 

We  now  proceed  to  consider  the  law  of  the  liability 
of  the  appellant  in  the  present  case.     We 
need  hardly  say  that  the  law  of  the  state  of  Jo'r"iliri!?iK!' 
Dlinois  is  that  to  which  we  must  look  to  as-  g'JJj'  iiAMth«r 
certain  whether  a  cause  of  action  is  shown, 
and  to  determine  the  extent  and  measure  of  the  recovery 
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soug-ht,  if  appellee  was  entitled  to  recover  at  all.  We 
do  not  understand  that  counsel  for  appellee  make  any 
dissent  whatever  to  this  proposition.  It  must  be  con- 
ceded, further,  that  the  Pullman  Palace-Car  Company 

is  not  technically  a  common  carrier  in  the 
5M?el-8tlu«*"'  state  of  Illinois.  "  Our  constitution  has  wisely 

declared  all  sleeping-car  companies  common 
carriers,  but  such  is  not  the  law  of  Illinois.  .  In  Illinois, 
as  in  many  other  states,  sleepingf-car  companies  are 
reg"arded  as  nondescript  corporations — sui  g-eneris.  By 
these  authorities  they  are  said  to  be  neither  common 
carriers  nor  innkeepers.  And  yet  they  bear  some 
marked  resemblance  to  both.  They  are  under  the  duty 
of  not  only  furnishing-  seats  in  their  cars  to  all  proper 
persons  applying  therefor,  but  they  are  also  under  obli- 
gation in  all  proper  cases,  and  to  the  extent  of  their 
ability  and  capacity,  to  furnish  sleeping  accommodations 
and  food  to  the  traveling  public,  for  proper  compensa- 
tion. They  therefore  seem  to  possess  some  of  the 
characteristics  of  innkeepers.  And  they  seem  to  be 
quasi  common  carriers.  They  own  and  use  railway 
cars  affording  many  comforts,  conveniences,  and 
luxuries  unknown  to  first-class  ordinary  -  cars  of 
railroad  companies,  and  these  cars  are  to  be  used 
in  the  transportation  of  passengers  from  point  to 
point,  and  the  general  traveling  public  is  invited 
to  become  patrons  of  the  company  owning  and  using 
these  luxurious  coaches.  The  company  is,  in  some 
sense,  engaged  in  transportation,  and  its  business 
is  with  the  general  public.  It  is  Unlike  the  private 
carrier,  who  may  select  his  own  customers,  for  it  must 
take  all  who  are  proper  persons,  and  who  pay  the  de- 
manded fare.  So,  though  not  technically  a  common 
carrier  in  Illinois,  it  bears  marked  resemblance  to  the 
common  carrier,  and  must  be  held  to  the  performance 
of  its  appropriate  duties  in  its  business  intercourse 
with  the  traveling  public.  See  the  well-considered 
opinion  on  this  subject  in  the  Illinois  case  of  Nevin  z\ 
Car  Co.,  106  111.  222.  Giving  these  observations, 
which  are  thought  to  be  just,  their  due  weight,  let  us 
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consider  as  briefly  as  possible  the  liability  of  the  ap- 
pellant under  the  law  of  Illinois,  on  the  case  made 
herein  by  the  appellee's  evidence,  which  the  jury  has 
accepted  as  true.  That  the  master,  in  Illinois,  is  liable 
in  compensatory  damagfes  for  the  wrong'doing*  of  his 
servant,  committed  while  engaged  in  the  master's  busi- 
ness, and  in  the  scope  of  his  employment,  is  not  dis- 
puted. The  contention  of  counsel  for  appellant  is  that 
under  the  law  of  Illinois  vindictive  damages  are  not 
recoverable  against  the  master  in  such  cases,  unless  it 
is  further  made  to  appear  that  the  master  directed, 
participated  in,  or  ratified  the  wanton  and  malicious  act 
of  his  servant.  It  is  argued  that  vindictive  damages 
are  in  their  nature  penal,  and  that  no  one  should  be 
held  liable  to  punishment  unless  the  act  complained  of 
is  his  own  act,  made  so  by  his  authoris&ation  or  ratifica- 
tion of  it  when  committed  by  the  servant,  and  that  it  is 
illogical  for  the  courts  to  do  anything  punitive  in  char- 
acter unless  the  master  is  directly  and  personally  re- 
sponsible for  the  very  act  complained  of.  The  suffi- 
cient answer  to  this  contention  is  that  the  judge-made 
law  of  punitive  damages  is  not  the  result  of  logic,  but 
of  public  necessity,  as  text  writers  and  courts  have 
repeatedly  shown.  If  corporations, — ^artificial  beings, 
who  can  act  only  through  agents  and  servants, — in 
their  varied  and  multitudinous  and  constantly  recurring 
business  dealings  with  the  public,  can  never  be  held 
liable  in  punitive  damages  for  the  acts  of  their  servants 
unless  expressly  authorized  by  them,  or  unless  ex- 
pressly ratified  by  them,  no  matter  how  gross  and  out- 
rageous the  wrongful  act  of  the  servant,  we  feel  per- 
fectly safe  in  declaring  that  no  recovery  for  more  than 
inere  compensatory  damages  will  ever  again  be  awarded 
against  corporations.  .Corporations  never  expressly 
authorize  their  servants  to  beat  or  insult  or  outrage 
those  having  business  relations  with  them,  and  they 
rarely  ratify  such  conduct.  Having,  by  the  constitu- 
tion of  their  being,  to  act  solely  by  agents  or  servants, 
they  must,  as  matter  of  sound  public  policy,  be  held 
liable  for  all  the  acts  of  their  agents  and  servants  who 
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commit  wrong*  while  performing"  the  master's  business, 
and  in  the  scope  of  their  employment ;  and  this  to  the 
extent  of  liability  for  punitive  damages  in  proper  cases. 
This,  as  we  understood  the  utterances  of  the  supreme 
court  of  Illinois  is  the  settled  law  of  that  state. 

The  counsel  for  appellant  place  great  reliance  upon 
the  decision  of  the  supreme  court  of  the  United  States 

in  the  case  of  Railway  Co.  v.  Prentice,  147 
RKroViSSeSer  U.  S.  101,  13  Sup.  Ct.  261,  and  that  case  is 
imiJS."*'*"  apparently  authority  for  appellant's  conten- 
tion on  this  point.  The  gist  of  the  decision 
in  that  case  is  concisely  stated  in  its  syllabus,  and  is  in 
these  words:  *'A  railroad  corporation  is  not  liable  to 
exemplary  or  punitive  damages  for  an  illegal,  wanton, 
and  oppressive  arrest  of  a  passenger  by  the  conductor 
of  one  of  its  trains,  which  it  has  in  no  way  authorized 
or  ratified."  That  case  was  brought  in  the  circuit 
court  of  the  United  States  for  the  Northern  district  of 
Illinois  by  Prentice  for  the  recovery  of  damages  for  the 
wrongful  acts  of  the  railroad's  conductor,  and  the  facts 
disclose  a  most  outrageous  wrong  done  Prentice  by  the 
conductor  in  charge  of  the  train  while  engaged  in  the 
company's  business,  and  within  the  scope  of  the  con- 
ductor's employment.  Yet,  as  we  have  seen,  the 
United  States  supreme  court  held  the  railroad  company 
not  liable  for  punitive  damages,  because  it  had  not 
authorized  the  conductor's  shameful  conduct,  nor  rati- 
fied it  afterwards.  In  the  opinion  of  the  court  refer- 
ence is  made  to  three  Illinois  decisions  as  support  for 
the  ruling  of  the  United  States  supreme  court.  But  a 
critical  examination  of  those  cases  will  demonstrate  that 
the  supreme  court  of  the  United  States  not  only  mis- 
conceived the  views  of  the  Illinois  supreme  court  in 
those  cases,  but  overlooked  the  many  other  Illinois 
cases  which  distinctly  hold  to  the  contrary.  The  cases 
cited  by  the  supreme  court  of  the  United  States  in 
support  of  its  holding  that  authorization  or  ratification 
by  the  principal  of  the  wrongful  act  of  the  agent  or 
servant  is  a  prerequisite  to  recovery  of  punitive  dam- 
ages are  Grund  v.  Van  Vleck,  69  111.  478,  Becker  v. 


Am.  &  Enff.  SLEEPING-CAR  COMPANIES.  73 

R.  Cas. 

Pullman  Palace-Car  Co.  v.  Lawrence. 

Dupree,  75  111.  167,  and  Rosenkrans  v.  Barker,  115  111. 
331,  3  N.  E.  93,  and,  in  our  opinion,  are  not  in  point, 
and  do  not  support  the  position  of  the  United  States 
supreme  court.  We  think  our  opinion  will  be  abun- 
dantly shown  to  be  correct  by  an  examination  of  the 
cases  themselves.  They  are  all  cases  in  which  punitive 
damages  were  sought  to  be  recovered  ag-ainst  a  private 
person  on  account  of  the  act  of  an  agent  charged  with 
a  single  specific  duty,  in  cases  where  the  agent,  with- 
out any  authority,  did  that  which  he  was  not  directed 
to  do.  On  the  other  hand,  the  supreme  court  of  Illinois 
has  distinctly  held,  with  courts  elsewhere,  in  the  case 
of  Manufacturing  Co.  v.  Holdfodt,  86  111.  455,  that  '*a 
corporation  may  be  liable  to  vindictive  damages  for  the 
wrongful  act  of  its  agent,  perpetrated  while  ostensibly 
discharging  duties  within  the  scope  of  the  corporate 
purposes,"  as  shown  by  the  syllabus.  Said  the  court 
(page  459) :  '*It  is  contended  that  appellant,  being  a 
corporation,  cannot  be  made  to  respond  in  vindictive 
damages  unless  the  wrongful  act  was  authorized  or 
approved  by  the  corporation.  This  is  not  in  accord- 
ance with  the  ruling  of  this  court.  Ever  since  the 
decision  in  Railroad  Co.  v.  Dal  by,  19  111.  353,  it  has 
been  regarded  as  settled  law  that,  if  the  wrongful  act 
of  the  agent  is  perpetrated  while  ostensibly  discharging 
duties  within  the  scope  of  the  corporate  purposes,  the 
corporation  may  be  liable  to  vindictive  damages ;  and 
that  a  person  openly  and  notoriously  exercising  the 
functions  of  a  particular  agency  of  a  corporation  will 
be  presumed  to  have  suflBcient  authority  from  the  cor- 
poration so  to  act."  In  the  case  of  Railway  Co.  z\ 
Harmon,  47  111.  298,  the  Illinois  court  said,  on  this 
point:  *'It  is,  however,  contended  that  if  the  engine 
driver  did  the  act  wantonly  or  willfully  it  was  outside 
of  his  authority,  and  hence  the  company  is  not  liable 
for  the  damages  resulting  from  the  misconduct  of  the 
engineer.  He  was  their  servant,  was  engaged  in  the 
performance  of  the  duty  assigned  to  him,  and  if,  while 
so  engaged,  he  used  the  engine  put  into  his  possession 
and  under   his  control   to  accomplish   the    wanton  or 
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willful  ax:t  complained  of,  why  should  not  the  company 
be  held  liable  ?  It  is  said  that  he  was  not  employed 
for  that  purpose,  nor  directed  to  perform  the  act ;  and 
it  is  equally  true  that  they  do  not  employ  engineers 
to  inflict  injuries  througfh  negligence  or  incompetency  ; 
and  yet  these  bodies  are  held  liable  for  such  acts 
of  their  servants."  And  this  strong  language  was 
employed  in  a  vindictive  damage  suit.  Many  Illinois 
cases  might  be  cited  to  show  that  direct  authoriza- 
tion or  express  ratification  of  the  servant's  willful  or 
malicious  act  by  his  master  is  not  prerequisite  to  the 
imposition  of  punitive  damages  upon  the  master  in 
proper  cases,  but  needless  repetition  is  burdensome 
and  unnecessary.  There  is  one  more  case  which  it 
will  be  profitable  to  notice, — that  of  Car  Co.  v.  Reed, 
75  111.  125.  For  brevity's  sake,  we  quote  from  the 
syllabus  :  '*  Where  the  expulsion  of  a  passenger  from  a 
sleeping  car  is  done  under  a  mistaken  sense  of  duty,  and 
the  facts  do  not  show  it  was  done  willfully,  maliciously, 
or  wantonly,  so  as  to  justify  the  imposition  of  exem- 
plary damages,  the  damages  awarded  should,  in  some 
degree,  be  proportionate  to  the  magnitude  and  character 
of  the  wrong  actually  done."  Here  is  a  clear  recogni- 
tion of  the  true  rule  on  this  subject,  and  announced  in 
a  case  where  appellant  here  was  appellant  there. 

It  would  appear  to  be  a  vain  thing  to  look  further 
into  Illinois  reports  to  ascertain  what  the  law  of  appel- 
lant's liability  is  in  such  cases  as  the  one  before  us. 
But,  if  the  rule  contended  for  by  appellant's  counsel 
were  the  true  rule,  the  appellant  would  not  be  protected 
by  it,  for  there  was  virtually  ratification  of  the  wanton 
assault  of  the  porter.  He  was  not  discharged  because 
of  any  disavowal  of  his  act,  but  under  a  general  rule  of 
the  company  by  which  every  servant  of  the  company 
who  was  so  unfortunate  as  to  have  a  personal  difficulty 
with  a  passenger,  whether  necessarily  or  unnecessarily, 
rightfully  or  wrongfully,  was  required  to  leave  the  ser- 
vice of  the  company, — ^a  rule  as  unjust  as  heartless  in 
those  cases  where  the  difficulty  was  unavoidable.     Not 
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only  was  there  no  disavowal  in  the  discharge  of  the 
porter,  but  the  company  has  made  strenuous  efforts  to 
prove  that  the  act  of  its  servant  was  neither  willful  and 
wanton  nor  even  improper  and  wrong"ful ;  and  to  the 
vicious  assault  on  the  person  of  appellee  the  company 
on  trial  below  made  an  unwarranted  and  violent  attack 
upon  the  conduct  and  character  of  appellee,  and  all  this 
after  the  company  knew  from  its  own  conductor's  report 
of  the  porter's  assault  what  the  facts  were  connected 
with  that  assault.  So,  if  the  rule  thoug-ht  by  learned 
counsel  for  appellant  were  the  true  one,  the  appellant's 
ratification  of  its  servant's  act  migfht  fairly  be  said  to 
be  clearly  shown.  Alonfr  this  line  of  thoug'ht,  it  is  be- 
coming now  to  say  that,  looking  at  the  Illinois  cases 
already  cited  and  quoted  from,  it  is  clear  that  under 
Illinois  law  the  porter  who  made  the  assault  upon  ap- 
pellee was  at  that  time  engaged  in  the  company's  busi- 
ness, and  was  acting  within  the  scope  of  his  employ- 
ment. And,  if  he  was  not,  it  is  difficult  to  imagine  a 
case  where  a  servant  committing  a  wanton  and  willful 
wrong  could  ever  be  said  to  be  acting  within  the  scope 
of  his  employment.  He  was  the  waiter  charged  with 
the  duty  of  attending  the  calls  of  passengers  and  of 
serving  food.  He  did  go  into  the  smoking  compartment 
in  answer  to  repeated  calls  for  his  attendance,  and  he 
did  make  this  brutal  assault  in  the  course  of  the  inter- 
view had  with  him  by  appellee  and  his  travelling  com- 
panion, Henderson,  in  their  effort  to  have  food  supplied 
appellee.  In  addition  to  the  Illinois  cases  already  re- 
ferred to,  see  Railroad  Co.  v.  Sykes,  96  111.  162,  in 
which  it  is  held  that,  though  the  wrongful  act  com- 
plained of  may  be  said  to  be  outside  of  and  beyond  the 
duty  of  the  servant,  still,  unless  it  was  disconnected  from 
the  business  of  the  company,  the  company  was  liable, 
because  the  servant  was  acting  within  the  scope  of  his 
employment. 

The  second  and  third  assignments  of  errors  may  be 
considered  together,  as  they  call  in  question  the  action 
of  the  court  in  refusing  to  suppress  six  interrogatories 
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propounded  by  appellee  to  appellant,  and  the  answers 

thereto,  and  in  permitting'  this  evidence  to 
E?Mm*  mTo**'~8'^  to  the  jury.  These  questions  were  pro- 
rrjJf'i'lM'-***'  pounded  with  the  view  of  showing*  the  finan- 
AdBiisiMiUj.       cial  condition  of  the  appellant,  as  punitive 

damages  were  soug'ht  to  be  recovered,  and 
the  case  was  one  which,  on  its  facts,  was  peculiarly  for 
the  determination  of  the  jury.  The  counsel  for  appel- 
lant do  not  deny  the  g'eneral  rule  of  law  that  the  wealth 
or  pecuniary  condition  of  a  defendant  may  be  shown 
with  a  view  to  enabling-  the  jury  to  inflict  proper  dam- 
ag*es  by  way  of  punishment.  Indeed,  this  is  well  set- 
tled, both  by  our  own  reports  and  by  those  of  Illinois, 
as  well  as  g-enerally  by  text  writers  and  courts  of  last 
resort.  See  1  Sedg".  Dam.  §  385,  and  the  cases  there 
cited.  See,  also,  on  this  point.  Smith  v.  Wunderlich, 
70  111.  426.  The  specific  objection  urg-ed  by  appellant's 
counsel  to  this  action  of  the  court  below  is  that  the 
course  of  this  particular  examination  involved  an  expos- 
ure of  the  defendant's  dealing's  with  its  stockholders, 
but  that  cannot  be  said  to  have  been  the  object  of  the 
method  of  examination  adopted  to  inform  the  jury  of 
defendant's  pecuniary  condition.  True,  the  plaintiff 
might  have  asked  the  proper  officers  of  the  company 
what  its  actual  condition  was,  but  we  see  no  valid  ob- 
jection to  have  this  shown  in  another,  and  perhaps,  for 
plaintiff's  purpose,  a  safer,  mode  of  bringing  the  finan- 
cial condition  of  defendant  to  the  jury's  attention.  We 
are  at  a  loss  to  conjecture  how  it  was  impertinent  and 
incompetent  to  ask  defendant  (1)  the  entire  paid-up 
capital  stock  of  the  company  ;  (2)  what  its  liabilities 
were  ;  (3)  what  are  the  assets  of  the  company^ ;  (4)  what 
was  the  surplus  of  the  company  over  and  above  liabili- 
ties ;  (5)  what  dividends  had  been  paid  stockholders  for 
five  years  past,  and  how  they  were  paid.  The  result 
of  these  few  questions  was  to  see  what  the  real  pecu- 
niary condition  of  the  company  was,  and  the  course 
taken  to  that  end  was  both  simple  and  natural,  and  was, 
as  it  occurs  to  us,  unobjectionable. 

The  eighth  assignment  of  error  is  to  the  effect  that 
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the  trial  court  permitted  counsel  for  appellee  to  indulgfe 
in  some  improper  remarks  in  the  concluding* 
arg-ument.  It  is  unnecessary  to  set  out  JrKlEJif*""*^" 
these  remarks  in  this  opinion.  By  the  bill 
of  exceptions  we  are  advised  that  ''during  all  the 
argument  of  counsel  for  plaintiff  [including,  of  course, 
the  objectionable  remarks]  defendant's  counsel  was 
present,  and  heard  the  same,  and  made  no  objection 
thereto,  did  not  ask  the  court  to  stop  counsel  for  plain- 
tiff, nor  inform  the  jury  that  such  argument  was 
improper  ;  hence  the  court  took  no  notice  of  the  same. 
The  remarks  of  the  counsel  were  not  taken  down  and 
presented  to  the  judge  during  the  term  of  the  court, 
but  were  presented  to  him  nearly  thirty  days  later.  It 
being  now  impossible  to  give  the  exact  words  used 
during  the  argument,  I  have  given  the  substance  of 
same,  as  near  as  I  can  remember,  not  claiming  that  it  is 
absolutely  correct."  This  assignment,  on  the  facts 
thus  disclosed,  must  fail,  under  the  authority  of  the 
case  of  Cartwright  v.  State,  71  Miss.  82,  14  South. 
526,  unless  we  shall  be  satisfied  that  there  was  a  most 
extreme  and  intolerable  abuse  of  the  advocate's  privi- 
lege. If  improper  remarks  are  made  by  counsel,  it  is 
the  duty  of  tfie  court  to  interpose  ;  but,  if  the  court 
fails  to  do  so,  it  is  the  duty  of  opposing  counsel  to  call 
the  attention  of  the  court  to  such  impropriety,  and  thus 
have  the  proper  corrective  then  and  there  applied.  If 
counsel  fail  to  thus  give  the  trial  court  an  opportunity 
to  undo  any  wrong  that  may  have  been  committed,  we 
will  not  correct  here,  except,  as  stated,  in  cases  of 
extreme  and  intolerable  abuse  of  the  advocate's  privi- 
lege. Was  there  such  abuse  here  ?  We  think  not. 
The  remarks  of  appellant's  counsel,  first  indulged,  not 
unnaturally  provoked  the  retort  of  appellee's  counsel 
to  which  objection  is  now  taken,  and  that  they  had  a 
"Roland  for  an  Oliver"  was,  if  improper,  not  surpris- 
ing, and  we  do  not  think  it  such  an  intolerable  abuse  of 
counsel  as  will  authorize  a  reversal  by  us.  We  content 
ourselves  by  saying  that  all  the  assignments  of  error 
as  to  the  court's  action  in  giving  and   modifying  and 
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refusing"  instructions  are  without  substantial  merit. 
The  law  was  fairly,  not  to  say  favorably,  g-iven  for 
appellant  in  its  charg'es,  and  it  is  without  solid  g'round 
of  complaint  as  to  the  instructions.  We  have  carefully 
considered  more  than  once  every  charg-e  to  be  found  in 
the  record,  and  we  find  no  reversible  error  in  the 
court's  action  in  this  particular. 

The  damag-es  awarded  are  larg-e,  but  we  are  not 
prepared  to  hold  that,  consideringf  the  circumstances  of 
insult  and  outrage  suffered  by  appellee  at  the  hands  of 
appellant's  servant,  and  the  serious  and  permanent 
character  of  the  injury  received,  they  are  excessive. 
Every  case  must  depend  larg-ely  upon  its  own  facts, 
and,  as  there  is  no  fixed  standard  for  measuring  either 
compensatory  or  vindictive  damages  in  cases  like  this 
one,  the  amount  of  such  damages  must  be  left  in  great 
measure  to  the  good  sense  and  sound  judgment  of  the 
jury,  under  proper  instructions  from  the  court.  We 
repeat,  on  all  the  facts  of  the  case,  we  do  not  feel 
authorized  to  disturb  the  judgment  because  of  its 
excessiveness.     Affirmed. 


NOTES. 

Sleeping-Car  Company — Liability  as  Carrier. —  A  sleeping--K:ar  com- 
pany is  not  ordinarily  a  comniou  carrier  of  passeng'ers.  Meyer  v. 
St.  Lrouis,  etc.,  R.  Co.,  58  Am.  &  Kng,  R.  Cas.  Ill,  54  Fed.  Rep.  116, 
10  U.  S.  App.  677.  4  C.  C.  A.  221.  See  contra  Pullman,  etc.,  Co.  v. 
Pollock,  34  Am.  &,  Eng.  R.  Cas.  217,  69  Tex.  120,  5  Am.  St.  Rep.  31, 

5  S.  W.  Rep.  814.  A  sleeping'-car  company  is  not  a  common  carrier. 
Lemon  v,  Pullman,  etc.,  Co.,  52  Fed.  Rep.  262 ;  Scaling-  z/.  Pullman, 
etc.,  Co.,  24  Mo.  App.  29.  The  liability  of  a  sleeping'-car  company 
for  the  bagg-age  of  a  passenger  is  not  that  of  an  innkeeper  or  a  car- 
rier of  freight,  but  it  is  only  liable  for  negligence.  Pullman,  etc., 
Co.  V,  Pollock,  34  Am.  &  Eng.  R.  Cas.  217,  69  Tex.  120,  5  Am.  St. 
Rep.  31,  5  S.  W,  Rep.  814  ;  Hillis  v,  Chicago,  etc.,  R.  Co.,  31  Am.  & 
Eng.  R.  Cas.  108,  72  Jowa  228  ;  Lewis  v.  New  York,  etc.,  Co.,  28  Am. 

6  Eng.  R.  Cas.  148,  143  Mass.  267,  56  Am.  Rep.  852,  «.,  9  N.  E.  Rep. 
615  ;  Dargan  v.  Pullman,  etc.,  Co.  (Tex.),  26  Am.  &  Eng.  R.  Cas. 
149 ;  Woodruff,  etc..  Coach  Co.  v.  Diehl,  9  Am.  &  Eng.  R.  Cas.  294, 
84  Ind.  474,  43  Am.  Rep.  102 ;  Pullman,  etc..  Co.  v.  Smith,  73  111. 
360  ;  Pullman,  etc.,  Co.  v,  Matthews,  74  Tex.  654,  12  S.  W.  Rep.  744; 
Pullman,  etc.,  Co.  v,  Gaylord,  23  Am.  Law  Reg.,  N.  S.,  788.  See 
also  Blum  v.  South.  PuH.  P.  Co.,  1  Flip.  500,  21  Am.  &  Eng.  R. 
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Cas.  447.  See  note  to  Stearn  v,  Pullman,  etc.,  Co.,  21  Am.  &  Eng. 
R.  Gas.,  at  p.  447. 

While  a  sleeping-car  company  is  not  in  general  liable  as  a  com- 
mon carrier,  yet  where  a  passenger  delivers  to  the  porter  of  the  car 
her  baggage  to  be  carried  from  the  car  to  the  reception  room,  and 
the  porter,  in  accordance  with  the  company's  rule,  undertakes  to  do 
so,  and  takes  the  same  into  his  possession,  the  company  is  liable  as 
a  common  carrier  for  the  safe  delivery  of  the  baggage.  Vass  v. 
Cleveland,  etc.,  R.  Co.  (Ind.),  43  N.  E.  Rep.  20,  3  Am.  &  Eng.  R. 
Cas.,  N.  S.,  427,  abstr. 

Liability  of  Sleeping-Car  Company  for  Assault  of  Employee. — A 
sleeping-car  company  is  liable  for  an  indecent  assault  made  upon  a 
female  passenger  by  a  porter  in  charge  of  the  car.  Campbell  v, 
Pullman,  etc.,  Co.,  42  Fed.  Rep.  484,  44  Am.  &  Eng.  R.  Cas.  391, 
absir. 

Sleeping-car  company  is  not  liable  if  the  assault  is  wanton  and 
entirely  foreign  to  the  servant's  functions.  Williams  v,  Pullman, 
etc.,  Co.,  33  Am.  &  Eng.  R.  Cas.  407,  40  La.  Ann.  87,  3  So.  Rep.  631. 


Felton 

V. 

Horner. 

{Supreme  Court  of  Tennessee ^  Nov,  14^  i8g6,) 

Injuries  to  Passenger  on  Caboose — Negligence-'-Proximate  Cause. — 
A  woman,  sixty-three  years  old  and  somewhat  crippled  by  a  disloca- 
tion of  one  of  her  hip3,  got  up  and  walked  to  the  end  of  the  caboose 
of  a  freight  train,  on  which  she  was  a  passenger,  to  get  a  drink  of 
water  while  the  train  was  engaged  in  switching  cars,  and,  while 
drinking,  was  thrown  down  and  injured  by  the  jolting  of  the  cars 
as  they  came  together.  It  appeared  that  she  had  ridden  on  trains 
before  and  was  familiar  with  railroads,  had  lived  near  a  station,  and 
had  frequently  seen  freight  cars  switched,  and  that  the  jolt  which 
caused  her  fall  was  no  greater  than  was  usual  or  necessary  in 
switching  freight  cars.  Heldj  that  her  contributory  negligence 
was  the  proximate  cause  of  her  injuries. 

Error  to  Rhea  county  circuit  court.     Reversed. 

A.  P,  Hag'g'ard  and   Richmond^  Chamber  &  Head, 
for  plaintiff  in  error. 
Btirkett,  Miller  &  Mansfield,  for  defendant  in  error. 

Beard,  J.     The  defendant  in  error  was  a  passengcer 
travelingf  in  a  caboose  of  a  local  freight  train  operated 
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by  plaintiff  in  error,  and  was  injured  while  the  train 
was  engaged  in  necessary  switching  at  an  intermediate 
station  between  the  termini  of  her  route.  She  was 
about  63  years  of  age,  and  at  the  time  of  the  accident 
was,  and  had  been  for  a  number  of  years,  crippled  to 
some  extent  from  a  dislocation  of  one  of  her  hips.  For 
the  use  of  such  persons  as  saw  proper  to  travel  on  this 
freight  train,  there  were  fixed  seats  along  the  side  of 
the  caboose.  While  the  train  was  engaged  in  switching, 
the  defendant  in  error  rose  from  the  seat  she  had  been 
occupying,  and  walked  to  the  bucket  of  water  placed  at 
the  other  end  of  the  caboose  ;  and,  while  in  the  act  of 
drinking,  the  cars  came  together  with  a  shock  suffi- 
ciently violent  to  throw  her  to  the  floor,  as  the  result 
of  which  she  received  serious  injuries.  To  recover 
damages  for  these  injuries  this  suit  was  brought,  the 
declaration  averring  that  they  resulted  from  the  ''care- 
lessness, recklessness,  negligence,  and  unskillfulness" 
of  the  defendant  "in  the  management  of  its  train  of 
cars."  On  the  trial  the  jury  returned  a  verdict  in 
favor  of  the  plaintiff  below  for  $650,  and  the  trial  judge 
declining  to  grant  a  new  trial,  but  causing  a  judgment 
to  be  entered,  the  receiver  has  appealed  to  this  court. 

The  record  discloses  the  fact  that  the  defend- 
ant in  error  was  familiar  with  railroads ;  that 
she  had  often  ridden  on  passenger  trains,  and 
once  before  on  a  freight  train  ;  that  for  one  or 
two  years  she  had  lived  very  near,  and  in  full  view  of, 
a  station  of  this  road,  and  had  watched  the  operation 
of  switching  the  cars  of  freight  trains  ;  that  she  had 
frequently  seen,  while  this  work  was  being  done,  the 
cars  run  back  against  the  caboose,  and,  to  use  her  own 
words,  "had  heard  the  noise,"  and  had  observed  the 
"jolt  of  the  cars  when  they  hit  together  in  taking  up 
and  when  they  gave  out  slack,  many  a  time."  In  addi- 
tion, the  evidence  shows  that  while  this  shock  from 
the  coupling  of  the  cars  was  severe  enough  to  knock 
down  the  defendant  in  error,  or  cause  her  to  fall  down 
(for  her  testimony  puts  it  in  this  alternative  form),  j^et 
it  was  no  greater  than  is  usual  or  necessary  in  the 
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switching-  or  coupling-  of  a  freight  train.  It  is  true 
that,  when  a  railroad  company  takes  one  as  a  passenger 
in  the  caboose  attached  to  its  freight  train,  the  * 'high- 
est degree  of  carefulness  and  diligence  is  expressly 
exacted."  Railroad  Co.  v.  Lockwood,  17  Wall.  357  ; 
Railroad  Co.  v.  Horst,  93  U.  S.  291.  But  "undoubt- 
edly  a  passeng-er  taking  a  freight  train  takes  it  with 
the  increased  risks  and  diminution  of  comfort  incident 
thereto  ;  and,  if  it  is  managed  with  the  care  requisite 
for  such  trains,  it  is  all  those  who  embark  on  it  have  a 
right  to  demand."  Railroad  Co.  v,  Hazzard,  26  111. 
373.  So  that  this  rule  of  diligence  in  caring  for  the 
safety  of  passeng-ers,  while  it  imposes  the  duty  of  g-reat 
vigilance  upon  the  common  carrier,  yet  has  its  limita- 
tions. As  was  said  by  the  supreme  court  of  the  United 
States  in  Railroad  v.  Horst,  stepra:  "The  terms  in 
question  do  not  mean  all  the  care  and  diligence  the 
human  mind  can  conceive  of,  nor  such  as  will  render 
the  transportation  free  from  any  possible  peril,  nor 
such  as  would  drive  the  carrier  from  his  business.  It 
does  not,  for  instance,  require,  with  respect  to  either 
passenger  or  freig-ht  trains,  steel  rails,  and  iron  or 
granite  cross-ties,  because  such  ties  are  less  liable  to 
decay,  and  hence  safer,  than  those  of  wood  ;  nor,  upon 
freig-ht  trains,  air  brakes,  bell  pulls,  and  a  brakeman 
upon  every  car.  But  it  does  require  everything  neces- 
sary to  the  security  of  the  passenger  upon  either,  and 
reasonably  consistent  with  the  business  of  the  carrier 
and  the  manner  of  conveyance  employed."  While  the 
duty  of  diligent  care  upon  the  part  of  the  common  car- 
rier in  looking-  after  the  safety  of  his  passeng-er  is  not 
diminished  by  reason  of  the  fact  that  he  is  traveling  on 
a  freight  train,  yet,  in  view  of  the  known  risks  incident 
to  such  travel,  the  duty  of  caution  upon  his  part  is  cor- 
respondingly increased.  Harris  v.  Railroad  Co,  (Mo. 
Sup.),  1  S.  W.  325;  Smith  v.  Railroad  Co.  (N.  C, 
1888),  5  S.  E.  8%  ;  Railroad  v.  Fay,  16  111.  568.  In 
Wallace  v.  Railroad  Co.,  98  N.  C.  494,  4  S.  E.  505, 
the  court  says  :     **A  caboose  attached  to  a  freight  train 

8  (N.  S.)  A.  &  E.  R.  Cas.^6 
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does  not  furnish  all  the  appliances  and  conveniences 
for  the  safety  and  comfort  of  passengers  that  are  fur- 
nished for  passenger  trains  ;  and  while  it  is  the  duty 
of  the  company  conveying  passengers  on  such  a  train 
to  exercise  any  reasonable  care,  and  take  any  precau- 
tion against  injury  or  damage  to  the  life  of  such 
passengers  which  the  appliances  for  that  mode  of 
transportation  will  admit  of,  it  is  also  the  duty  of  the 
passenger  who  travels  on  such  a  train,  with  full  knowl- 
edge of  the  increased  risk  incidental  thereto,  to  be 
correspondingly  careful  in  guarding  against  injury  by 
reason  of  the  risk  incidental  to  such  mode  of  travel. 
An  act  may  be  negligent,*  or  not,  according  to  attendant 
circumstances.  An  act,  in  a  regular  passenger  train, 
with  air  brakes  and  other  appliances  to  secure  smooth 
and  comfortable  as  well  as  safe  travel,  may  not  be  at 
all  negligent  in  the  passenger,  while  the  same  act,  in  a 
caboose,  might  be  careless  or  negligent." 

The  evidence  in  the  case  at  bar  is  that  the  jars  and 
jerks  in  the  train  in  which  defendant  was  at  the  time 
of  the  injury  complained  of  were  not  greater  or  more 
violent  than  were  usual  and  necessary  in  coupling  and 
uncoupling  such  a  train,  and  that  the  employees  in 
charge  were  skillful  and  competent.  The  evidence 
also  tends  strongly  to  show  that  the  defendant  in  error 
would  not  have  been  injured  if  she  had  retained  her 
seat,  as  there  were  several  other  persons  in  the  caboose 
at  the  time,  and  no  one  else  sustained  an  injury.  With 
the  knowledge  which  defendant  in  error  admits  she 
possessed  as  to  the  violence  of  the  concussions  that 
usually  occurred  in  coupling  and  uncoupling  the  ca- 
booses attached  to  freight  trains,  and  especially  in  view 
of  her  age,  and  the  infirm  condition  in  which  a  previous 
physical  injury  had  placed  her,  it  is  clear  to  us  that 
her  failure  to  observe  that  precaution  which  these  cir- 
cumstances made  proper  and  necessary,  directly  and 
proximately  contributed  to  the  accident  for  which  she 
seeks  a  recovery  in  this  case. 

While  the  charge  of  his  honor,  the  trial  judge,  was 
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admirable  in  character  and  statement,  and,  in  a  g'eneral 
way,  embraced  the  principles  herein  indicated,  yet  we 
think  the  plaintifiF  in  error  had  the  right  to  have  put  to 
the  jury  its  theory  of  contributory  neg-ligfence,  as  being 
the  proximate  cause  of  the  injury  received  by  defendant 
in  error,  in  a  concise  and  sharply-defined  instruction, 
and  that  he  erred  in  declining  to  grant  to  plaintiff  in  error 
the  special  request  which  was  in  the  following  words  : 
"If  the  jury  believe  from  the  evidence  that  the  plaintiff 
knew,  or  by  the  exercise  of  ordinary  care  could  have 
known,  that  the  train  had  been  stopped  to  do  some 
switching,  and,  by  the  exercise  of  ordinary  care,  could 
have  known  that  a  part  of  the  train  was  likely  to  be 
backed  against  the  part  to  which  the  caboose  ^v'as 
attached,  and  that  some  concussion  or  jar  would  likely 
be  produced  in  the  caboose,  and  that  the  plaintiff,  with- 
out thinking  of  the  approach  of  the  cars,  and  without 
paying  any  attention  to  whether  the  cars  were  approach- 
ing or  not,  left  her  seat  to  get  water,  and  stood  up  in 
the  car,  and  was  thrown  down  and  injured,  when  she 
would  not  have  been,  had  she  kept  her  seat,  then  the 
plaintiff  could  not  recover,  because  of  her  contributory 
fault."  For  this  error  the  cause  is  reversed,  and 
remanded  for  a  new  trial. 
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Gulf,  C.  &  S.  F.  Ry.  Co. 

V, 

Younger. 

{Supreme  Court  of  Texas,  Feb,  75,  iSgy,) 

Action  for  Death  of  Wife — Evidence  of  Husband's  Subsequent 
Marriage — Admissibility. — In  an  action  by  a  husband  ag'ainst  a  rail- 
way company  to  recover  damages  for  the  death  of  his  wife,  evidence 
of  the  subsequent  marriage  of  the  plaintifF  is  inadmissible,  as  the 
fact  of  such  subsequent  marriage  would  in  no  way  operate  to  miti- 
gate the  damages  for  which  the  defendant  is  liable,  in  the  event 
that  such  death  was  caused  through  its  negligence. 

Action  for  Death  of  Parent — Evidence  of  Circumstances  of  Sur- 
viving Parent — Admissibility. — In  an  action  by  a  husband  in  behalf 
of  a  minor  daughter  against  a  railway  company  to  recover  for  the 
killing  of  his  wife,  evidence  of  the  financial  condition  of  the  father 
at  the  time  of  her  death  should  have  been  admitted  upon  the  issue 
of  pecuniary  injury  sustained  by  the  daughter,  in  order  to  show 
what  aid  the  daughter  could  expect  to  have  received  from  the  moth- 
er if  she  had  lived. 

Certified  questions  from  Third  supreme  judicial 
district  court  of  civil  appeals. 

W.  A.  Wrig-ht,  Jos.  Spence^  Jr.,  and  J.  W.  Terry, 
for  plaintiff  in  error. 

Giiion  &  Truly,  Cochran  &  Hill,  and  Fisher  & 
Townes,  for  defendant  in  error. 

Brown,  J.  The  court  of  civil  appeals  for  the  Third 
supreme  judicial  district  has  certified  to  this  court  the 
foUowingf  statement  and  questions  : 

"This  is  a  suit  by  J.  A.  Young-er,  in  his  own  behalf, 
and  that  of  his  minor  daug-hter,  Delia  Younger,  to 
Cue  stited  recover  damages  resulting"  from  the  death 

of  his  wife  and  the  mother  of  Delia,  who 
was  killed  on  the  17th  day  of  April,  1892,  by  one  of  the 
defendant's  trains,  while  in  operation  by  its  servants. 
The  case  was  tried  in  the  district  court  of  Tom  Green 
county,  and  resulted  in  verdict  and  judgment  in  favor 
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of  J.  A.  Young'er  for  $8,000,  and  in  favor  of  his  minor 
daughter,  Delia  Young-er,  for  $5,000.  On  the  trial  of 
the  case,  as  shown  by  appellant's  bill  of  exceptions 
No.  A,  the  following  proceedings  were  had  :  *While 
the  witness  Dr.  W.  W.  Fowler  was  on  the  stand,  after 
having  testified,  as  shown  by  his  evidence  on  direct 
examination,  set  forth  in  the  statement  of  facts,  to  the 
character  and  qualifications  of  Mrs.  Younger  as  a  wife 
and  mother,  and  the  services  she  rendered  her  husband 
and  daughter,  on  cross-examination  the  defendant 
sought  to  show  by  the  witness  that  subsequent  to  the 
death  of  plaintiff's  wife,  Annie  Younger,  about  the  7th 
day  of  June,  1894,  plaintiff.  Dr.  J.  A.  Younger,  married 
again,  marrying  one  Miss  Sheets ;  that  the  said  Miss 
Sheets  was,  and  long  has  been,  a  resident  of  the  town 
of  Ballinger ;  that  she  was  a  woman  of  culture  and 
refinement,  popular  in  the  said  town  of  Ballinger  and 
Runnels  county,  had  a  great  many  friends,  had  lived 
there  a  great  many  years,  was  fit  and  capable  to  render 
to  the  plaintiff,  and  had  since  her  marriage  to  him  ren- 
dered to  the  plaintiff,  every  service  that  his  deceased 
wife,  Annie  Younger,  had  rendered,  and  that  she  was 
qualified  and  fitted  to  rear  the  minor  Delia  Younger,  as 
well  as  Mrs.  Annie  Younger,  the  deceased,  would  have 
done ;  that,  if  anything,  her  advantages  and  education 
had  been  superior  to  those  of  Mrs.  Annie  Younger ; 
that  she  was  able  to,  willing  to,  and  in  fact  did,  render 
to  the  said  Delia  Younger  every  service  that  Annie 
Younger  could  have  rendered.  To  the  introduction  of 
any  testimony  of  any  such  character  the  plaintiff  then 
and  there  objected,  which  objection  was  sustained  by 
the  court,  and  the  defendant  forbidden  to  show  anj" 
such  facts  in  evidence,  to  which  ruling  of  the  court  the 
defendant  then  and  there  excepted.  *  *  *  There- 
after, while  Dr.  J.  A.  Younger  was  on  the  stand,  testi- 
fying in  his  own  behalf,  the  defendant  offered  to  show 
the  same  facts  as  were  sought  to  be  developed  from 
Dr.  Fowler,  as  above  set  forth,  to  which  testimony  the 
plaintiff  again  objected,  which  objections  were  sustained 
by  the   court,  and   to   which  ruling  of  the  court  the 
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defendant  then  and  there  excepted.'  Also,  at  said 
trial,  as  shown  by  appellant's  bill  of  exceptions  No.  G, 
the  following"  proceedings  were  had  :  'Defendant's  bill 
of  exceptions  No.  G  shows  that,  while  the  witness 
Dr.  W.  W.  Powler  was  on  the  stand,  defendant  soug-ht 
to  show  by  him  that  Dr.  J.  A.  Younger  was  a  man  of 
means,  president  of  a  bank  worth  from  thirty  to  fifty 
thousand  dollars,  to  the  introduction  of  which  testimo- 
ny the  plaintiff  then  and  there  objected,  whereupon 
the  defendant  stated  to  the  court  that  it  offered  such 
testimony  for  the  purpose  of  enabling-  the  jury  to  intel- 
ligently and  properly  pass  upon  the  question  of  dam- 
ages, because  it  is  a  matter  of  common  knowledge  that 
children  of  poor  and  indigent  parents  are  more  dependent 
upon  their  parents,  particularly  upon  their  mother,  for 
training  and  culture  and  nurture,  than  are  the 
children  of  parents  better  circumstanced  ;  that  while 
children,  particularly  daughters,  of  people  of  very 
moderate  circumstances,  were  almost  entirely  depend- 
ent upon  their  mother  for  training,  nurture,  educa- 
tional advantages,  etc.,  that  ordinarily  persons  of 
moderate  competence,  moderate  means,  and  well  to 
do,  when  their  daughters  reached  the  age  of  Delia 
Younger,  14  years,  sent  their  daughters  off  to  board- 
ing school,  procured  for  them  teachers  and  tutors, 
and  gave  them  better  opportunities  than  people  of 
moderate  means  were  able  to  furnish  to  their  children, 
and  thereby  to  a  large  extent  removed  them  from 
immediate  dependence  upon  their  mother  for  nurture, 
training,  etc.,  and  therefore,  measured  by  the  ordinary 
conduct  of  men,  the  loss  of  a  mother  to  a  minor  daugh- 
ter was  greater  where  parents  were  in  moderate  cir- 
cumstances than  where  they  were  in  better  condition 
financially  ;  that  the  defendant  was  entitled  to  show 
the  financial  condition  of  the  plaintiff,  Dr.  Younger, 
that  the  jury  might  intelligently  pass  upon  the  extent 
of  the  damage  that  the  plaintiff's  daughter,  Delia 
Younger,  had  sustained  by  the  death  of  his  wife. 
Whereupon  the  court  sustained  the  plaintiff's  objection, 
and  declined  to  allow  the  defendant  to  show  such  testi- 
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mony,  to  which  ruling  of  the  court  the  defendant  then 
and  there  excepted.'  To  the  rulings  of  the  court  as 
set  out  in  these  bills  of  exceptions,  assignments  of 
errors  are  based,  and  the  admissibility  of  the  evidence 
sought  to  be  introduced  are  the  points  raised  in  this 
court  by  the  assignments  of  error. 

''Under  these  assignments,  two  questions  arise, 
which  are  propounded  to  the  supreme  court  of  Texas  for 
its  answer :  First.  Was  the  evidence  of  Witnesses 
Fowler  and  Younger  admissible,  as  set  out  in  bill  of 
exception  No.  A?  Second.  Was  the  evidence  of 
Witness  Fowler  admissible  as  set  out  in  bill  of  excep- 
tion No.  G?" 

To  the  first  question  we  answer  that  evidence  of  the 
marriage  of  plaintiff.   Younger,  after    the 
death  of  his  wife,  on  account  of  which  he  *«Jl!l» '•'?••**  •' 

...  '       .  .        wife- Erideiee  of 

sought  to  recover  damages,  was  properly  iMbMd'i  sibn- 
rejected  by  the  court.  Davis  v.  Guarnieri,MiliMikimj.  • 
45  Ohio  St.  470, 15  N.  E.  350  ;  Railroad  Co. 
V,  Carr,  57  Ga.  277;  Philpott  v.  Railroad  Co.,  (Pa. 
Sup.)  34  Atl.  856;  Dimmey  v.  Railroad  Co.,  27  W. 
Va.  32.  If  the  plaintiff's  wife  was  killed  through  the 
negligence  of  the  defendant,  he  then  lost  the  value  of 
her  life  as  a  wife  ;  and  the  fact  that  her  place  had  been 
supplied  by  a  subsequent  marriage  does  not  in  any 
manner  operate  to  mitigate  the  damages  for  which  the 
wrongdoer  was  responsible.  This  case  is  analogous 
to  that  class  of  cases  in  which  the  injured  party  is  em- 
ployed at  the  time  of  the  injury  at  certain  wages,  and 
by  the  injury  is  disabled  to  perform  the  services  for 
which  he  is  employed,  and,  by  reason  of  the  injury  re- 
ceived, he  loses  the  value  of  the  time  during  which  he 
is  disabled  for  the  peformance  of  the  work.  In  such 
case  the  person  causing  the  injury  will  be  held  liable 
for  the  \^lue  of  the  time  lost,  notwithstanding  the 
employer  of  the  injured  party  may  voluntarily  continue 
to  pay  the  wages  contracted  for  during  the  entire  time 
of  disability.  Railway  Co.  v.  Dickerson,  59  Ind.  317. 
The  appellant  cites  the  case  of  Railw^ay  Co.  v.  Long, 
87  Tex.  148,  27  S.  W.  113,  to  support  its  contention 
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that  the  evidence  of  marriage  was  admissible  in  this 
case.  In  that  case  it  was  claimed  that  the  income  of 
the  deceased,  from  which  she  aided  her  children,  was 
derived  chiefly  from  her  property,  and  this  court  held 
that  the  evidence  was  admissible  to  be  considered  by 
the  jury  in  determining-  the  pecuniary  loss  sustained  by 
the  children  through  the  death  of  their  mother.  The 
court,  speaking  by  Judge  trAiNES,  discussed  a  number 
of  propositions  bearing  more  or  less  directly  upon  the 
question  before  it,  and  passing  from  those  questions, 
finally  announced  its  conclusion  as  follows:  **But, 
however  that  may  be,  the  case  is  very  different  when 
the  only  aid  which  the  beneficiaries  have  received  from 
the  deceased  during  his  life  has  been  a  part  of  the  in- 
come of  its  property,  and  when  upon  his  death  the  title 
to  the  corpus  of  such  property  absolutely  vests  in  them; 
and  we  are  therefore  of  the  opinion  that  in  a  case  in- 
volving similar  facts  they  should  be  admitted  in  evi- 
dence to  be  considered  by  the  jury.'*  And,  after  dis- 
cussing another  proposition  of  law  contended  for  by 
the  parties  before  the  court,  the  judge  said  :  *'  The  rule 
thus  announced  is  doubtless  correct,  as  applied  to  the 
facts  of  the  particular  case,  and  it  may  be  applicable 
generally  under  the  statute  of  Pennsylvania.  It  does 
not  apply  under  the  statute  of  this  state  to  a  case  like 
the  present,  in  which  the  prospective  aid  was  mainly,  if 
not  wholly,  from  the  income  of  property,  and  in  which, 
upon  the  death,  some  of  the  beneficiaries  take  by  bequest 
all  the  estate  and  others  get  none."  To  the  extent  that 
the  aid  given  by  the  mother  to  the  children  was  derived 
from  income  of  property,  which  the  heirs  received  at 
the  mother's  death,  such  aid  was  not  lost  by  the 
mother's  death.  But  the  fact  that  the  children  received 
property  at  the  death  of  the  mother  constitutes  no  de- 
fense against  the  claims  of  such  children  to  be  compen- 
sated for  the  pecuniary  loss  sustained  by  her  death. 

To  the  second  question  we  reply  that  evidence  of  the 
financial  condition  of  the  head  of  the  family  at  the  time 
of  Mrs.  Younger's  death  should  have  been  admitted 
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Upon  the  issue  of  pecuniary  injury  sustained  by  the 
daughter.  There  are  duties  which  all  moth- 
ers owe  to  their  children  by  nature,  and  pgSSl^EywJiJe'or 
which  are  well  expressed  by  the  following- ?«■■«**■««»', 
quotation:  But  infant  children  sustain  a MmiMiwiity. 
loss  from  the  death  of  their  parents,  and 
especially  of  their  mother,  of  a  different  kind.  She 
owes  them  the  duty  of  nurture,  and  of  intellectual, 
moral,  and  physical  training",  and  of  such  instruction  as 
can  only  proceed  from  a  mother.  This  is,  to  say  the 
least,  as  essential  to  their  future  well-being*  in  a  worldly 
point  of  view,  and  to  their  success  in  life,  as  the  in- 
struction in  letters  and  other  branches  of  elementary 
education  which  they  receive  at  the  hands  of  other 
teachers  who  are  employed  for  a  pecuniary  compensa- 
tion. *  *  *  The  injury  in  these  cases  is  not 
'pecuniary,'  in  a  very  strict  sense  of  the  word,  but  it 
belong-s  to  that  class  of  wrongs  disting^uished  from  in- 
juries to  the  feeling's  and  sentiments  ;  and  in  my  view, 
therefore,  it  falls  within  the  term  as  used  in  the  statute." 
Tilley  v.  Railroad  Go.,  24  N.  Y.  476.  In  the  absence 
of  proof,  a  jury  mig-ht  assess  damag-es  in  such  a  case 
based  upon  a  common  knowledgfe  of  the  manner  in  which 
mothers  usually  perform  such  duties.  Railway  Co.  v. 
Lacy,  86  Tex.  244,  24  S.  W.  269.  It  is  true,  however, 
that  these  duties  are  discharg-ed,  and  aid  rendered  to 
children  in  various  deg-rees,  accordingf  to  the  tempera- 
ment, education,  and  other  circumstances  of  the  differ- 
ent mothers  ;  and  it  is  proper  always  to  inform  the  jury 
of  every  fact  and  circumstance  which  will  assist  them 
to  determine  what  aid  the  child  would  in  all  probability 
have  received  from  the  mother  in  the  particular  case  if 
she  had  lived.  By  this  means  we  approach  as  near  as 
practicable  the  actual  pecuniary  injury  sustained  by  the 
death  of  a  parent.  Railway  Co.  v.  Leverett,  48  Ark. 
344,  3  S.  W.  50  ;  Railroad  Co.  v.  Crudup,  63  Miss.  33  ; 
Wiltse  X'.  Town  of  Tilden,  77  Wis.  156,  46  N.  W.  234; 
Citv  of  Chicag-o  v.  Powers,  42  111.  173 ;  Staal  v.  Rail- 
road Co.,  57  Mich.  245,  23  N.  W.  795.  The  child  of 
the  deceased  mother  is  not  entitled  to  recover  more  or 
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less  damages  because  of  the  fact  that  the  family  was 
rich  or  poor  ;  but  the  circumstances  which  surround 
the  mother  and  child  are  diflFerent  in  wealthy  and  poor 
families,  and  therefore  such  facts  are  admissible  to 
show  what  aid  the  child  could  expect  to  receive  from 
the  continuance  of  the  mother's  life  in  the  given  state 
of  circumstances  as  surrounded  them. 

Denman,  J.,  did  not  sit. 


Consolidated  Traction  Co. 

V. 

Haight. 

{Court  of  Errors  and  Appeals  of  New  Jersey,  Match  8,  iSgy,) 

Instructions — Legal  Principles — Duty  of  Court. — A  trial  judg-e, 
althoug'h  requested  by  counsel,  is  not  required  to  charge  abstract 
legal  principles  not  applicable  to  the  facts  appearing*  in  evidence. 

Electric  Railways  —  Obstruction  of  Track  —  Rights  of  Persons 
Driving. — In  the  case  of  a  trolley  car  overtaking  another  vehicle 
directly  in  a  line  with  its  progress,  and  a  possible  obstacle  in  its 
way,  a  proper  regard  for  the  rights  of  others  requires  that  the  car 
be  reduced  to  such  control  that  it  may  be  brought  to  a  standstill,  if 
necessary,  before  reaching  the  obstructing  vehicle. 

Same — Signals. — Such  timely  warning  of  the  approach  of  a  trolley 
car  must  be  given  as  will  enable  others  to  avoid  any  dang-er  from  it. 

Same — Obstruction  of  Track — Contributory  Negligence. — It  is  the 
duty  of  others  not  to  obstruct  the  track,  but  a  violation  of  such  duty 
does  not  necessarily  constitute  such  contributory  negligence  as  will 
relieve  the  trolley  company  from  responsibility  for  an  accident 
which  might  have  been  avoided  by  the  exercise  of  proper  care. 

Street-Car  Crossing — Failure  to  Look  and  Listen — Negligence- 
Question  of  Fact. — It  is  not,  under  all  circumstances,  negligence 
per  se  not  to  look  and  listen  before  crossing  a  trolley  track. 

(Syllabus  by  the  Court.) 

Error  to  supreme  court.     Affirmed. 

Deptie  dc  Parker,  for  plaintiff  in  error. 
Samuel  Kalisch,  for  defendant  in  error. 
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Dayton,  J.     September  8,  1894,  an  electric  car  of 
the  Consolidated    Traction  .  Company,    gfoing    alongf 
Henderson  street,  in  Jersey  City,  collided    with  the 
rear  part  of  a  truck  moving*  ahead  of  it.     The  collision 
threw  down  Albert  Haig'ht,  who  was  riding         eueiuu*. 
on  the  truck,  causing    him    damag-es,    for 
which  suit  was  brought  against  the  company  in  the 
Essex  circuit.     The  assignment  of  errors  in  the  trial, 
to  which  the  attention  of  this  court  is  directed,  embraces 
that  of  a  refusal  to  nonsuit,  and  a  large  number  of 
objections  to  the  charge  of  the  presiding  judge.     It  is 
clear  that  the  court  below  did  not  err  in   refusing  a 
nonsuit.     There  was  conflicting  testimony  as  to  negli- 
gence, in  the  occurrence,  both  of  the  defendant  and  the 
plaintiff,  which  evidence  itwasexclusively  the  province 
^f  the  jury  to  consider  and  determine  upon.     The  only 
Question   remaining  to   be   decided   by    this   court  is 
y^hether  the  judge,  at  the  trial,  correctly  stated  to  the 
J*^ry  the  law,  or  refused,   upon  request  of  counsel,  to 
State  all  the  law  applicable  to  the  case. 

A  judge  is  not  required  to  charge  every  abstract 
legal  principle  which  may  be  suggested   by  counsel, 
unless  applicable  to  the  facts  appearing  in 
evidence.     Nor  is  a  judge  required  to  adopt  ["J'^J  plJJJfie.^ 
the  form  or  the  words,  or  the  collocation  of  »SMfc«Vrf.** 
phrases,    in    which   a  request  to  charge  is 
framed  ;  and  on  a  request  embracing  several  distinct 
*^firal  propositions,  if  any  one  of  the  set  be  improper,  a 
ff^ueral  exception  to  the  refusal  to  charge  will  be  una- 
:^ailable.     Gardner  v.  State,  55  N.  J.  Law  17,  26  Atl. 
^l   Traction  Co.  v.   Chenowith  (N.  J.   Err.  &  App.; 
Nov.  16,  18%)  35  Atl.  1067. 

Carefully  examining  each  one  of  the  20  assignments 
?f  error  alleged  to  have  occurred  in  the  charge  of  the 
judg-e,  we  are  unable  to  find  any  one  of  them  sufficient- 
ly Supported.  The  charge,  considered  as  a  whole,  and 
not  by  mere  excerpts  separated  from  their  surroundings, 
stated  the  law  applicable  to  the  facts  clearly  and  com- 
prehensively. 
The  errors  upon   which  counsel  for  the  defendant 
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seem  chiefly  to  rely  are,  first,  that  stated  in  the  twenty- 
second  assignfnent,   which  objected  to   the 
olStoiuM"!?'""  charge  of  the  judge  that  if  the  truck  was 
ferMM  DriTiiJ'     visible  upon  the  track  from  a  distance  of  500 

or  600  feet,  being  subjected  to  the  risk  of 
danger,  it  was  the  duty  of  the  motorman  to  use  all 
means  in  his  power  to  bring  the  car  to  a  standstill. 
But  this  statement  must  be  considered  in  connection 
with  the  subsequent  application  of  the  law,  that  "if  it 
appears  as  the  result  of  the  evidence  in  this  case  that, 
immediately  upon  discovering  the  wagon  or  truck  of 
the  plaintiff  approaching  the  tracks,  the  motorman  in 
charge  of  this  car  did  apply  his  brakes,  and  did  make 
every  effort  to  prevent  a  collision,  then  the  company  is 
without  fault."  There  was  nothing  in  the  above 
statement  to  mislead  the  minds  of  the  jury.  It  was 
simplj'  that  at  whatever  distance  from  the  truck, 
whether  600  or  60  feet,  if  the  truck  was  visibly  sub- 
jected to  risk  of  injury  by  further  advance,  it  was  the 
duty  of  the  motorman  to  make  every  effort  to  stop  his 
car.  Many  elements  must  be  considered  to  determine 
the  risk,  as,  for  instance,  the  speed  of  the  car ;  the  con- 
dition of  the  tracks ;  the  eSiciency  of  the  brakes,  or  the 
reverse,  upon  the  car.  It  would  be  a  strained  construc- 
tion of  such  a  phrase  to  understand  that  whenever,  and 
under  any  circumstances,  a  car  approached  within  600 
feet  of  a  wagon  on  the  track,  it  must  immediately  come 
to  a  standstill.  By  the  language  used  the  jury  were 
substantially  instructed  that  the  true  rule  in  regard  to 
trolley  cars,  as  in  regard  to  all  other  vehicles,  should  be 
applied  ;  that  when  overtaking  another  vehicle  directly 
in  the  line  of  their  progress,  and  a  possible  obstacle  in 
their  way,  a  proper  regard  for  the  rights  of  others  re- 
quires that  the  car  be  reduced  to  such  control  that  it 
may  be  immediately  brought  to  a  standstill,  if  neces- 
sary. In  the  case  of  Hicks  v.  Railroad  Co.,  124  Mo. 
115"  27  S.  W.  542,  cited  by  defendant's  counsel  as 
deciding  the  above  rule  to  be  too  broad,  the  car  was 
slowly  and  carefully  following  behind  a  buggy  upon 
the  track  ;  and  the  court  said  there  was  no  danger  of 
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collision  in  moving-  the  train  slowly  and  cautiously,  and 
not  negfligfently  near  to  the  bug-g-y.  In  the  case  before 
us  the  car  rushed  along  without  diminished  speed,  so 
far  as  the  evidence  shows,  until  within  a  few  feet  of 
the  truck,  and  did  not  approach  it  slowly  and  cautiously, 
with  a  view^  to  avoiding  a  possible  collision,  as  was  its 
duty  in  the  exercise  of  reasonable  care.  The  rig"hts  of 
a  street-railway  company  in  a  public  highway,  and  its 
obligations,  modified  by  its  limitations  to  the  use  of  a 
fixed  line  of  track,  are  the  same  as  those  of  the  driver 
of  any  other  vehicle  ;  and  both  of  them,  in  approaching 
near  to,  or  attempting*  to  pass,  the  other,  directly  in  its 
path,  are  required,  in  the  exercise  of  reasonable  care, 
to  keep  themselves,  so  far  as  consistent  with  a  legiti- 
mate use  of  the  street,  under  such  control  as  will  ena- 
ble them,  without  willful  neg'lig'ence  on  the  part  of 
others,  to  avoid  collision  and  damage. 

Another  of  the  numerous  assignments  of  error 
claimed  that  the  trial  judg-e  was  in  error  when  charging 
the  jury  that  '*  it  was  the  duty  of  the  defen-  .  .,  . 
dant  corporation  to  give  timely  warning", — 
timely  signals  indicating  the  approach  of  its  cars, — so 
that  the  persons  who  were  using  that  portion  of  the 
highway  covered  by  the  tracks  might  have  timely 
warning  to  enable  them  to  avoid  danger  from  the  ap- 
proaching cars/'  This  statement  of  the  law  is  in 
accord  with  the  rule  laid  down  in  the  case  of  Traction 
Co.  V.  Chenowith  (decided  by  this  court  in  its  term  of 
June  last).  It  is  the  only  rule  consistent  with  the  gen- 
eral principle  tobe  applied  to  all  vehicles  traveling  upon 
the  public  highway.  The  street  trolley  has  no  special 
rigfht  of  way  accorded  to  it  by  law,  and  the  duty  im- 
posed upon  other  vehicles  is  equally  imposed  upon  it. 
No  vehicle  can,  without  reasonable  notice  of  its  ap- 
proach (what  is  reasonable  notice  is  a  question  for  the 
jury),  violently  run  into,  or  force  from  its  way,  another, 
having  a  legitimate  right  upon  the  street,  without 
becoming  responsible  for  any  damage  which  may 
result.  In  this  connection  the  additional  assignment  of 
error  may  be  considered,  namely,  that  the  judge  refused 
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to  charge  that,  if  the  motorman  gave  timely  notice,  he 
had  a  right  to  assume  that  the  driver  of  the  truck 
would  turn  out  in  time,  and  it  was  only  when  it  became 
apparent  to  him  the  latter  did  not  intend  to  do  so  that 
it  became  his  duty  to  check  the  speed  of  the  car.  To 
maintain  such  a  doctrine  would  be  to  hold  that,  if  audi- 
ble and  sufficient  notice  was  given  by  a  car,  it  rested 
solely  in  the  discretion  of  the  mortorman  to  determine 
when  he  should  begin  to  exercise  care  to  avoid  a  col- 
lision ;  and  the  whole  question  would  be  taken  out  of 
the  domain  of  issues  to  be  decided  by  the  jury,  as  to 
whether  or  not  reasonable  care  had  been  exercised, 
which  is  the  true  rule  of  law  and  test  of  responsibility. 
The  alleged  error  in  refusing  to  charge  that  it  was 

the  duty  of  the  driver  to  look  behind  from 
•tfwt-cw  cwM-  time  to  time,  as  well  as  to  listen,  so  that,  if 
iiMkudLittei.     the  car  is  near,  he  may  turn  off  and  allow  it 

to  pass  without  undue  slackening  of  ordinary 
speed,  involves  the  assumption  of  many  premises  and 
circumstances,  the  nonexistence  of  which  would  make 
the  application  of  such  a  rule  illegal  and  inequitable. 
In  the  case  of  Traction  Co.  v.  Scott  (N.  J.  Err.  & 
App.;  June  15,  1896)  34  Atl.  1094,  it  was  held  that  the 
rule  requiring  one  to  look  and  listen  before  crossing  a 
steam  railway,  in  order  to  be  in  the  exercise  of  ordinary 
care,  does  not  apply  with  equal  force  to  one  crossing 
the  track  of  a  street  railway  in  a  city  street,  where  the 
company  and  the  public  stand  upon  an  equal  footing  in 
the  use  of  the  highway,  and  that  failure  to  do  so  was 
not  necessarily,  under  all  circumstances,  negligence 
^r  se. 

The  second,  third,  fourth,  fifth,  sixth,  eighteenth, 
and  nineteenth  assignments  are  based  upon  the  refusal 
of  the  trial  judge  to  charge  the  jury  as  requested  upon 
the  duty  of  the  plaintiff  below  to  yield  the  right  of  way 
to  the  defendant.     It  has  already  been  decided  in  this 

court,  in  the  case  of  Railway  Co.  v.  Preston, 

tSS^cUtribi.    ^^  ^^^'  ^^^^'  *^^*  ^^  ^s  ^^^  ^"^y  ^f  *^^  driver 
toryiesiifflicfl.'    of  other  vehicles  not  to  obstruct  the  tracks 

of  the  trolley  company,  but  at  the  same  time 

it  was   held  that  neglect  to  fulfill  this  duty  did  not 
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necessarily  relieve  the  company  from  responsibility  for 
injury  caused  by  want  of  care  on  their  part.  The 
ofiFendiug'  driver  may  be  punished  by  action  at  law,  and 
the  obstruction  removed  by  police  interference ;  but 
the  illegal  act  of  the  injured  party  does  not  always 
absolve  the  company  from  its  duty  so  to  act  as,  if  possi- 
ble, to  avoid  collision  and  harm  to  others.  The  trial 
judge  covered  the  points  contained  in  the  several 
requests  upon  which  the  above  assignments  of  error 
are  based  by  instructing  the  jury  that  other  vehicles 
are  subject  to  a  duty  "to  yield  to  the  rights  of  the  com- 
pany in  the  use  of  their  tracks^  when  they  have  occasion 
to  use  them,  and  under  a  duty  to  make  no  unnecessary 
obstruction  to  the  passage  of  the  cars  of  the  company." 
The  charge  of  the  trial  judge  stated  the  law  correctly 
and  sufficiently,  and  the  judgment  under  review  should 
be  affirmed. 


People  ex  rel.  Delaware,  L.  &  W.  R.  Co. 

V. 

Clapp  et  al. 

{Court  of  Appeals  of  New  York,  April  20 y  i8p/,) 

Valuation  of  Railway  Property  for  Taxation — Rule. — The  proper 
basis  of  valuation  for  taxation  of  the  real  estate  of  a  railway  com- 
pany that  lies  wholly  within  a  town,  such  property,  in  addition  to 
the  real  estate  proper,  consisting  of  tanks,  tracks  and  stations,  is 
the  cost  of  reproducing  such  railroad,  and  not  the  proportionate 
part  of  the  cost,  rentals  and  income  of  the  whole  of  such  railroad. 

Appeal   from  appellate    division    supreme    court. 
Heversed, 

John  G.  Milbtirn^  for  appellant. 
/.  B.  Adams ^  for  respondents. 

O'Brien,  J.     The  court  below  dismissed  the  writ 
of  certiorari  granted  to  review  the  assessment  of  the 
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relator's  real  estate  in  the  town  of  York  for  the  year 
1894.  The  property  assessed  was  about  T%  miles  off 
the  main  line  of  the  relator's  railroad  running*  from 
Binghamton  to  Buffalo,  consisting*  of  a  double  track, 
with  about  3  miles  of  side  track,  with  3  stations,  water 
tanks,  and  112  acres  of  land.  The  property  was 
assessed  at  $300,000.  A  reference  was  ordered  at  the 
special  term  to  take  evidence  in  regurd  to  the  value  of 
the  property  and  the  correctness  of  the  assessment. 
The  special  term  confirmed  the  action  of  the  assessors, 
and  the  order  was  affirmed  by  the  appellate  division. 

The  only  question  involved  in  this  appeal  is  whether 
the  assessors  adopted  a  leg*al  method  or  rule  for  ascer- 
taining- the  value  of  the  property  assessed.  It  is  claimed 
that  they  adopted  an  illegal  and  erroneous  principle  of 
valuation,  and  the  assessment  made  is  the  result  of 
such  rule,  and  should,  therefore,  be  set  aside.  It  must 
be  borne  in  mind  that  all  the  assessors  had  to  deal  with 
is  the  real  estate  already  described.  They  had  nothing* 
to  do  with  the  personal  property,  which  is  assessed  at 
the  place  w^here  the  principal  office  of  the  corporation 
is.  Laws  1857,  c.  456,  §  3.  They  have  nothing*  to  do 
with  the  value  of  the  franchises  of  a  corporation,  since 
they  are  now  taxed  under  another  law.  Laws  1881,  c. 
361,  §  3.  The  method  of  arriving*  at  the  value  of  the 
real  estate  of  the  relator  for  the  purpose  of  taxation 
which  was  adopted  by  the  assessors  is  thus  stated  by 
them  in  their  return  to  the  writ  of  certiorari:  '*In  fix- 
ing* upon  the  sum  at  which  the  real  property  was 
assessed,  we  considered  the  same,  not  as  a  separate 
piece  of  real  estate  standing*  alone,  but  as  a  part  of  the 
extensive  and  valuable  system  of  railroads  leased  and 
occupied  by  said  relator,  extending*  from  the  city  of 
Binghamton  to  the  city  of  Buffalo,  and  as  a  part  of  the 
extensive  and  valuable  system  of  railroads  operated  by 
the  relator,  and  based  our  said  assessment  thereof  upon 
the  cost,  rentals,  and  earning*s  of  said  railroad  as 
shown  by  the  annual  report  of  said  relator  to  the  board 
of  railroad  commissioners  of  the  state  of  New  York." 
The  valuation  was  based  upon  the  *'cost,   rentals,   and 
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earning-s  of  said  railroad."  The  relator  gave  proof, 
which  is  uncontradicted,  with  respect  to  the  cost  of 
reproducing-  these  T%  miles  of  railroad  with  the  tracks, 
roadbed,  tanks,  and  buildings ;  and  their  total  cost  is 
materially  less  than  the  sum  at  which  the  assessors 
fixed  the  value.  It  is  difficult  to  formulate  from  the 
adjudged  cases  any  general  rule  or  principle  applicable 
in  all  cases  to  the  valuation  of  the  real  estate  of  a  rail- 
road for  the  purpose  of  taxation.  Cases  may  be  found 
in  the  federal  courts  containing  strong  expressions  of 
opinion  in  favor  of  the  rule  adopted  by  the  assessors. 
But  these  were  cases  involving  the  validity  of  state 
laws  providing  for  the  assessment  of  all  the  property 
of  railroads  within  the  state,  real,  personal,  and  mixed, 
including  franchises,  and  the  statute  pointed  out  in 
terms  the  mode  of  assessment,  which  in  some  respects 
included  the  methods  adopted  in  this  case.  Railway 
Co.  V.  Backus,  154  U.  S.  421,  14  Sup.  Ct.  1114  ;  Tele- 
graph Co.  V.  Taggart,  163  U.  S.  1,  16  Sup.  Ct.  1054. 
Where  the  assessors  have  jurisdiction  over  all  the 
property  of  the  corporation  within  the  state,  whether 
it  be  real  estate,  capital  stock,  or  franchises,  they  may 
deal  with  every  element  of  vajue  that  constitutes  prop- 
erty of  the  corporation,  or  enters  into  its  earning  or 
producing  capacity.  But  in  most  cases  in  this  state 
the  assessors  have  jurisdiction  only  over  a  part  of  the 
corporate  property  ;  that  is,  the  real  estate.  The  cost 
of  a  railroad  25  years  ago  must  be  largely  increased  at 
the  present  time  by  betterments  and  repairs,  and  the 
sum  which  represents  such  cost  and  repairs  may  not 
indicate  the  present  value  of  the  property.  The  earn- 
ings of  a  railroad  include  the  earnings  of  the  personal 
property  as  well  as  the  real  estate.  It  includes  the 
use  of  its  franchises  ;  and  the  profits  of  operation  may, 
in  many  cases,  be  attributed  to  the  skill  or  ability  of 
the  management.  The  rentals  grow  out  of  all  real 
and  personal  estate  and  franchises.  It  is  simply  im- 
possible to  apportion  the  rentals  or  earnings,  and 
credit  the  just  proportion  to  real  estate,  to  personal 
property,  and  to  franchises.     To  ascertain  the  rental 

8  (N.  s.)  A.  &  EJ.  R.  Cas.— 7 
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per  mile,  and  then  capitalize  that  sum  at  6  per  cent,  in 
order  to  ascertain  the  value  per  mile,  as  seems  to  have 
been  done  in  this  case,  would  include  the  use  of  real 
and  personal  property  and  corporate  franchises,  and 
such  a  rule  for  the  assessment  of  real  estate  alone  is 
misleading-  and  wholly  unreliable.  The  cost  of  repro- 
ducing- these  seven  miles  of  railroad  seems  to  us  to  be 
the  just  and  reasonable  rule  of  valuation.  There  is  no 
reason  that  we  can  perceive  for  assessing  this  property 
at  a  greater  sum  than  the  cost  of  replacement.  It  may 
not  in  every  case  be  worth  what  it  would  cost  to  repro- 
duce it.  'l^hat  would  depend  upon  the  income  or  earn- 
ing capacity  of  the  road  after  it  is  built.  But  this  is 
the  case  of  a  paying  railroad,  and,  when  valued  at  what 
it  would  cost  to  procure  the  land,  construct  the  road- 
bed, put  down  the  ties  and  rails,  and  erect  the  build- 
ing's and  other  structures,  all  new,  it  is  difficult  to  see 
any  g-round  for  assessing-  it  at  a  larger  sum.  The 
intricate  theory  of  valuation  upon  which  the  assessors 
proceeded  included  so  many  elements  foreig-n  to  the 
value  of  the  real  estate  that  it  cannot  be  approved. 
The  assessors  are  not  bound  by  the  estimate  of  the 
cDst  of  reproduction  given  by  the  railroad  or  its  ag-ents. 
They  may  inquire  into  that  question  themselves,  and 
in  their  own  way,  but  they  have  no  right  to  disregard 
uncontradicted  proof.  It  may,  in  any  case,  be  compe- 
tent to  consider  all  the  elements  of  value  that  they 
have  considered  in  this  case,  but  in  the  end,  when  they 
come  to  make  their  decision  as  to  value,  for  the  pur- 
pose of  taxation,  it  may  properly  be  much  less,  but  can 
never  exceed  the  actual  cost  of  producing  the  property 
in  the  condition  in  which  it  is  found  by  the  assessors 
at  the  time  of  making  the  assessment.  Such  a  rule  of 
valuation  is  reasonable  and  possible.  But  to  ascertain 
the  value  of  a  few  miles  of  railroad  in  a  country  town 
upon  a  complex  theory  based  upon  the  income  or 
rentals  of  200  miles  in  this  state  of  an  intricate  railroad 
system  extending  into  other  states,  is  impracticable, 
and,  if  permitted,  would,  in  many  cases,  result  in  in- 
justice.    An  assessment  based  upon  the  cost  of  repro- 
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duction  eliminates  from  the  question  all  extraneous 
elements,  and  at  the  same  time  subjects  railroad  prop- 
erty to  its  just  share  of  the  public  burdens.  People  v. 
Barker,  146  N.  Y.  313,  40  N.  E.  996 ;  People  v.  Com- 
missioners of  Taxes,  104  N.  Y.  240,  10  N.  E.  437. 

An  assessment  of  the  portion  of  the  real  estate  of  a 
railroad  which  is  within  the  town,  and  subject  to  the 
jurisdiction  of  the  assessors,  upon  the  basis  of  the 
income  or  profits  of  the  whole  system  of  which  it  is  a 
part,  must  necessarily  include  the  use  of  franchises  and 
personal  property  which  are  otherwise  assessed,  and 
hence  such  a  principle  of  valuation  must,  in  some  meas- 
ure at  least,  impose  double  taxation.  It  is  doubtless 
within  the  power  of  the  state  to  authorize  such  a  method 
of  assessment,  but  it  has  not  attempted  to  exercise  such 
a  power.  The  real  estate,  the  personal  property,  and 
the  business  and  franchises  are  taxable  under  different 
statutes,  and  these  three  elements  into  which  the  cor- 
porate property  is  divided  should  not  be  comming-led 
when  it  is  reasonably  possible  to  avoid  it.  When  there 
is  no  question  before  the  assessors  save  the  value  of 
that  part  of  the  real  estate  of  a  railroad  which  is  within 
the  town,  the  cost  of  replacing-  it  will  ordinarily  furnish 
a  just  measure  of  valuation.  The  principle  of  assess- 
ing* a  few  miles  of  railroad  in  a  town  according  to  the 
relations  which  it  is  supposed  to  bear  to  the  whole  of  a 
vast  and  intricate  system,  or  to  the  income  or  earning 
power  of  the  entire  system,  draws  into  the  calculation 
so  many  elements  that  the  process  becomes  too  complex 
and  difficult  for  even  an  expert.  It  is  no  disparage- 
ment of  the  capacity  and  intelligence  of  the  average 
assessor  to  say  that  it  would  present  to  him  a  problem 
incapable  of  accurate  solution,  and  a  rule  of  action  in 
the  performance  of  his  official  duty  impossible  in  prac- 
tice. The  process  virtually  requires  the  assessors  to 
assign  to  each  mile  of  railroad  its  proportionate  share 
of  the  income  of  the  entire  system,  and  estimate  the 
value  of  the  real  estate  upon  that  basis.  That  such  a 
principle  of  valuation  is  misleading  and  impossible  of 
application  with  any  approach  to  justice  or  accuracy  is 
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suflSciently  shown  by  what  appears  in  this  record. 
The  learned  referee,  upon  whose  report  the  assessment 
was  confirmed,  resorted  in  his  opinion  to  a  calculation 
to  show  the  annual  rental  of  the  whole  road  per  mile, 
and  then  capitalized  that  sum  at  6  per  cent.,  which  pro- 
duced a  result  much  larger  even  than  that  found  by  the 
assessors.  He  then  sug-gests  that  an  allowance  should 
be  made  for  a  portion  of  that  rental,  since  it  was  to  be 
credited  to  the  use  of  terminal  and  other  property  not 
embraced  in  the  specific  1%  miles  of  railroad,  and  he 
then  proceeds  to  reduce  his  figures  to  correspond  with 
those  of  the  assessors.  This  shows  that  the  theory 
adopted,  in  order  to  work  at  all,  had  to  be  supplemented 
in  the  end  by  an  arbitrary  allowance  for  income  that 
the  particular  property  in  question  had  no  share  in  pro- 
ducing*. It  is  supposed  that  certain  cases  in  this  court, 
of  which  the  case  of  People  v.  Barker,  48  N.  Y.  70,  is 
a  leading  one,  sanction  this  rule  of  valuation.  We 
think  not.  Manv  of  these  decisions  were  made  before 
the  passage  of  the  act  of  1881,  imposing  taxes  on  the 
franchises  and  business  of  a  corporation,  and  they 
doubtless  contain  some  remarks  in  regard  to  the  earn- 
ings  and  profits  of  the  corporate  business  as  the  basis 
for  the  valuation  of  the  real  estate  that  would  not  be 
strictly  accurate  if  made  now.  In  so  far  as  they  hold 
that  the  real  estate  of  a  railroad  in  a  town  is  not  to  be 
assessed  as  an  isolated  piece  of  land,  but  with  reference 
to  its  position  as  part  of  a  line  of  railroad  with  all  its 
incidents,  including  the  business  and  profits  to  be  de- 
rived therefrom,  they  are  doubtless  correct.  The 
property  in  question  would  be  worth  practically  noth- 
ing except  for  its  position  as  part  of  a  railroad  system. 
It  has  a  value  as  part  of  the  whole  property,  and  prac- 
tically no  value  when  detached  or  severed  from  it. 
But  the  question  still  remains,  what  is  the  reasonable 
and  practical  method  of  estimating  that  value  ?  Is  it 
by  an  intricate  calculation  of  the  rentals,  earnings,  or 
profits  per  mile  capitalized,  and  then  followed  by 
arbitrary  deductions  on  account  of  the  greater  earning 
capacity  of  some  parts  of  the  property  over  other  parts, 
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or  IS  it  the  cost  of  reproducing  the  same  part  of  the 
railroad?  The  assessors  have  to  deal  with  actual, 
visible,  tangible  property.  A  railroad  may  possess 
thing's  intangible,  as  privileges  or  franchises  of  great 
value,  and  that  are  very  important  elements  in  its  earn- 
ing capacity  ;  but  the  assessors  have  no  power  to  include 
them  in  the  valuation  of  real  estate,  and  any  method  of 
valuation  which  includes  them  as  a  part  of  the 
real  estate  is  erroneous.  The  assessment  of  the 
real  estate  upon  a  basis  of  profits  or  income  of 
the  whole  railroad  must  necessarily  attribute  to 
the  real  estate  a  value  which  should  be  shared 
with  the  personal  property  and  franchises.  This  ob- 
jection is  obviated  when  the  real  estate  is  assessed  as 
such,  and  at  a  valuation  not  to  exceed  the  sum  at  which 
it  could  then  be  produced  in  its  existing  condition.  Of 
course,  the  valuation  will  vary  in  each  locality  accord- 
ing to  circumstances,  as  the  cost  will  vary.  In  some 
localities  the  property  may  have  increased  in  value 
from  natural  causes,  and  in  others  it  may  have  depre- 
ciated ;  but  these  inequalities  are  practically  eliminated 
when  in  each  locality  the  real  estate  is  valued  according 
to  the  dost  of  reproduction.  Where  the  real  estate 
alone  is  to  be  valued  without  reference  to  the  personal 
property  or  franchises,  this  method  will  secure  the 
nearest  approach  to  justice,  and  it  can  be  applied  with 
something  like  substantial  accuracy.  When  all  the 
property  and  every  element  of  value  may  be  included 
in  the  assessment,  as  was  contemplated  by  the  statutes 
which  were  considered  in  the  cases  referred  to  in  the 
federal  court,  the  assessment  may  require  the  applica- 
tion of  a  different  principle.  The  order  of  the  appel- 
late division  and  of  the  special  term  should  be  reversed, 
and  the  proceedings  remanded  to  the  assessors  for 
further  action.  All  concur,  except  Vann,  J.,  dissent- 
ing, and  Andrews,  C.  J.,  taking  no  part.  Order  re- 
versed. 
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Mercantile  Trust  &  Deposit  Co. 

Southern  Iron  Car-Line  Co. 

Same 

r. 

Atlanta  Stqne,  Coal  &  Lumber  Co. 

{Supreme  Court  of  Alabama^  Jan,  27^  18^7,) 

Railways — Receivers — Leasing  of  Cars — Authority — Estoppel. — The 
decree  appointing-  the  receivers  for  a  railway  company,  responsive 
to  the  prayer  of  the  bill  filed  by  the  mortg-agee  of  the  company  for 
the  appointment  of  such  receivers,  directed  them  to  continue  the 
operation  of  the  railway  in  the  same  manner  as  it  was  then  being 
operated,  to  keep  in  gx>od  condition  and  repair  the  premises  and 
property,  and,  at  their  discretion,  to  carry  out  any  and  all  contracts 
that  such  company  might  have  made  and  renew  the  same.  Held^ 
that  contracts  of  the  company  for  the  rental  and  repair  of  its  cars 
could  be  continued  in  force  by  the  receivers  without  further  orders 
of  the  court,  that  they  were  binding  on  the  receivers,  that  the  mort- 
gagee would  not  be  heard  to  question  the  receivers*  authority,  and 
that  the  obligations  incurred  by  the  continuation  of  such  contracts 
were  entitled  to  payment  before  the  mortgage. 

Sublease  of  Cars  by  Receivers — Liability. — The  fact  that  cars 
leased  by  such  receivers  were  leased  to  a  sublessee  by  a  private 
arrangement  and  without  the  knowledge  or  consent  of  the  original 
lessor,  such  sublessee  making  no  reports  or  payments  to  the  original 
lessor,  does  not  relieve  the  receivers  from  liability  for  the  rent  of 
such  cars. 

Appeal  from  Birming-ham  city  court.     Affirmed, 

These  two  cases,  involvings  substantially  the  same 
legfal  points  and  dependent  upon  practically  the  same 
evidence,  are  submitted  tog-ether  on  the  present  appeal. 
Cue  SUM  ^^  November  28,  1893,  the  appellant  in  each 

of  the  above  named  cases,  the  Mercantile 
Trust  &  Deposit  Company,  as  trustee  in  a  deed  of  trust 
executed  by  the  Mary  Lee  Coal  &  Railway  Company, 
to  secure  bonds  issued  by  said   company,  filed  a  bill 
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praying"  for  the  foreclosure  of  a  mortgage  and  for  the 
appointment  of  receivers  for  the  property  of  the  said 
Mary  Lee  Coal  &  Railway  Company.     As  to  the  ap- 
pointment of  receivers,  the  prayer  of  said  bill  was  for 
the  appointment  of  receivers  of  the  said  railroad  com- 
pany, with  full  power  and  authority  to  demand  from 
said  company,  and  to  take  into  their  possession,  all  its 
property  of  every  kind  and  description,  and  in  addition 
to  the  ordinary  powers  possessed  by  such  receivers, 
that  they  be  invested  with  '*  full  power  and  authority 
to  manag'e,  run,  and  operate  said  company,  and  to  carry 
out  any  and  all  contracts  that  said  company  may  have 
made,  (and  to  renew  the  same)  connected  with  the  con- 
duct of  their  business,"  etc.     The  decree  appointing 
them,  which  was  rendered  on  November  28,  1893,  was 
as  comprehensive  as  the  prayer.     Prior  to  the  appoint- 
ment of  the  receivers,  on  the  22d  of  April  and  May  1, 
1891,  said  railway  company  had  made  contracts  with 
the  Southern  Iron  Car  Line  Company,  and  the  Atlanta 
Stone,  Coal  &  Lumber  Company,  for  the  rent  of  a  cer- 
tain number  of  coal  and  coke  cars  for  five  years,  at  a 
specified  rental  per  car  each   month.     The  contracts 
were  the  same  in  their  provisions,  except  as  to  their 
dates,  and  the  time  under  the  evidence  when  they  were 
to  be  terminated  ;  and  it  was  agreed  that  all  the  gon- 
dola cars  were  rented  from  the  Southern  Iron  Car  Line, 
and  the  coke  cars  were  rented  from  the  other  company. 
It  was  further  agreed,  that  the  prodf  as  to  the  account 
of  each  company  should  be  the  same,  as  to  the  correct- 
ness of  the  respective  accounts.     The  claim  for  repairs 
applies  to  the  gondolas,  and  not  to  the  coke  cars.     The 
same  person,  E.  C.  Shepherd,  was  president  of  each 
company.     On  December  9,   1893,   the  receivers  con- 
tinued the  contracts  as  they   stood,  with   the  provision 
as  to  each,  that  the  company  should  pay  for  repairs  to 
wheels,  axles,  and  springs  then  or  thereafter  necessary 
to  be  made.     The  original  contracts  of  lease  of  the  cars, 
contained  the  provision  that  the  railway  company  was 
'*to  father  and  protect  said  cars,  and  exercise  all  care 
over  them  as  if  they  were  their  own,"  and  "  to  keep 


104  CONTRACTS  OF  RECEIVERS.  Vol.  Vni 

(N.  s.) 

Mercantile  T.  &  D.  Co.  v.  Southern  I.  C.  L.  Co. 

said  cars  in  g'ood  repair  at  its  own  expense,  less  the 
ordinary  wear  and  tear  due  to  time  and  natural  depre- 
ciation, as  understood  by  the  Master  Car  Builders' 
Rules  now  [then]  in  effect.'*  The  contracts,  by  the 
terms  of  their  renewal  or  continuance,  continued  this 
obligation  to  repair  on  the  receivers,  except  as  to 
wheels,  axles,  and  springs,  which  the  lessors  of  the 
cars  assumed  to  make.  There  was  another  modification 
of  the  origfinal  contract  as  to  the  surrender  of  the  gon- 
dola cars,  but  this  is  not  important  to  be  noticed.  By 
the  terms  of  the  contract,  the  railway  company  w^as 
authorized  to  increase,  under  the  lease,  the  number  of 
cars  it  desired  ;  and  the  receivers,  under  this  provision, 
leased  five  additional  hopper-bottom  cars,-  making 
twentv  cars  of  that  class  in  all. 

After  the  bill  was  filed  against  said  company  by  the 
mortgagee  for  its  foreclosure  and  the  receivers  were 
appointed,  the  two  car  companies  filed  in  the  cause  an 
application,  called  an  ''intervention,"  setting  up  a 
claim  for  car  rent,  such  as  had  not  been  paid  by  the 
receivers,  praying  that  the  amount  due  petitioners 
therefor,  be  paid  by  the  complainant,  and  in  default, 
that  the  property  and  effects  of  the  insolvent  railway 
company,  and  the  funds  in  the  hands  of  the  receivers  be 
condemned  to  the  satisfaction  of  petitioners'  debt,  and 
that  a  first  lien  on  the  assets,  property,  and  effects  of 
said  company  in  the  hands  of  the  receivers  be  declared 
for  the  payment  *  of  the  same.  The  complainant 
and  the  said  railway  company  were  required  to 
answer  the  petition,  but  no  answers  were  filed, 
so  far  as  appears  in  the  abstract.  The  abstract 
states  that  the  petition  was  referred  to  the  clerk 
and  register  under  the  provisions  of  the  final  decree 
in  the  principal  cause,  which  provided  therefor,  for 
the  ascertainment  of  the  claim.  After  this  order  of 
reference,  the  complainant  in  the  original  bill  filed 
objections  to  the  claim  (1)  that  the  receivers  had  no 
authority  to  make  the  contract  referred  to  in  the  peti- 
tion ;  (2)  that  said  cars  were  not  necessary  in  the 
successful  operation  of  the  mines ;  (3)  that  the  receivers 
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are  not  indebted  in  the  amounts  claimed  or  any  other 
amounts  ;  and  (4)  that  the  amounts  claimed  are  not  a 
Hen  for  the  sums  stated,  or  anv  other  amounts.  It  was 
agreed  that  in  the  reference  to  the  clerk  and  register, 
he  should  report  to  the  testimony  in  each  of  the  claims 
as  stated,  to  the  court,  ascertaining-  the  amounts  which 
were  due  prior  to  the  receivership  ;  the  amounts  which 
were  due  prior  to  the  17th  August,  1894  ;  the  amounts 
that  are  claimed  as  due  since  then,  and  that  all  questions 
of  the  right  of  the  intervener  to  recover  any  of  all  the 
amounts  claimed  should  be  reserved  to  the  court. 
There  was  in  evidence  in  the  case  of  the  Southern  Iron 
Car  L/ine  Company  a  verified  account,  marked  "Exhibit 
C,"  which  showed  the  amount  due  from  the  Mary  Lee 
Coal  &  Railway  Company  and  its  receivers  to  the 
Southern  Iron  Car  Line  Company.  This  account  was 
proved  to  be  correct  by  the  testimony  of  Montgomery, 
one  of  the  receivers  appointed  in  the  case.  Pursuant  to 
the  agreement,  the  clerk  and  register  made  his  report 
on  each  claim  separately,  finding  as  to  the  gondolas 
constituting  the  claim  of  the  Southern  Iron  Car  Line 
Company,  that  $331.31  of  the  account  accrued  prior  to 
the  appointment  of  the  receivers  ;  that  $362.95  accrued 
from  December  1,  1893,  to  August  17,  1894-  and  that 
$329.69  accrued  from  August  17, 1894,  to  May  31,  1895. 
In  reference  to  the  claim  of  the  Atlanta  Stone,  Coal  & 
Lumber  Company  for  the  rent  of  the  coke  cars,  the 
clerk  and  register  of  the  court  reported  that  S344.85 
accrued  before  the  appointment  of  the  receiver  ;  that 
from  November  28,  1893,  until  August  17, 1894,  S323.54 
accrued  ;  then  from  August  17,  1894,  to  May  31,  1895, 
the  sum  of  $551. 13 accrued.  The  register  also  reported 
the  testimony  taken  in  the  reference.  There  were  no 
exceptions  filed  to  the  reports  by  the  complainant,  but 
it  was  agreed  that  only  legal  evidence  should  be  con- 
sidered b}*^  the  court.  Such  other  facts  as  are  necessary 
to  an  understanding  of  the  decision  in  the  case  of  the 
Atlanta  Stone,  Coal  &  Lumber  Company,  are  suffi- 
ciently stated  in  the  opinion.  On  the  hearing  of  the 
Southern  Iron  Car  Line  Company,  a  decree  was  ren- 
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dered  by  the  court  in  favor  of  petitioner  on  the  claim  of 
rent  and  repairs  to  the  gondola  cars  for  $601.37,  and 
making-  the  amount  a  charg-e  on  the  property  of  the 
Mary  Lee  Coal  &  Railway  Company  superior  to  the 
lien  of  the  mortgag*e.  The  complainant  appeals  and 
assigns  as  errors,  (1)  the  decree  as  rendered  ;  (2)  in 
allowing  petitioner  the  rental  of  the  cars  after  the 
termination  of  the  receivership;  (3)  in  allowing  petitioner 
for  rental  of  cars  after  28th  August,  1894  ;  and  (4)  in 
allowing  petitioner  bill  for  repairs.  On  the  hearing  in 
the  Atlanta  Stone,  Coal  &  Lumber  Company  a  decree 
was  rendered  on  January  25,  1896,  in  favor  of  the 
petitioner  for  31,485.94,  and  it  was  ordered  that  this 
amount  should  be  a  charge  upon  the  property  of  the 
Mary  Lee  Coal  &  Railway  Company  superior  to  the 
lien  of  the  mortgage.  The  complainant  appeals  from 
this  decree  and  assigns  as  error :  (1)  The  decree  of 
the  city  court  as  rendered.  (2)  The  court  erred  in 
allowing  petitioner  for  the  rental  of  the  cars  after  the 
termination  of  the  receivership.  (3)  The  court  erred 
in  allowing  petitioner  for  the  rental  of  the  cars  after 
the  28th  of  August,  1894. 

yoAn  P.  Tillman  and  Alex.  London^  for  appellant. 
Monntjoy  &  Tomlinson^  for  appellees. 

Haralson,  J.  The  correctness  of  the  account  C, 
in  the  first  of  the  foregoing  cases,  for  rents  and  repairs, 
we  do  not  understand  to  be  questioned.     Its  itemized 

correctness  is  fully  proved,  and  there  is  no 
RtiiwiM-R««iMn  evidence  to  the  contrary.  The  rentals  for 
ABthority-Esuppei.the  goudola  cars  accruing  prior  to  the  ap- 
pointment of  the  receivers  was  properly 
abandoned  by  the  intervener,  and  was  thus  eliminated 
from  consideration.  The  only  questions  for  review 
are  as  to  the  time  up  to  which  rentals  may  be  charged 
and  a  lien  declared  therefor  ;  and  the  right  of  intervener 
to  claim  and  be  allowed  his  accounts  for  rents  as  proved. 
As  to  these  let  it  be  premised,  that  the  complainant 
itself  in  the  bill  filed  in  this  case,  prayed  that  the 
receivers  when  appointed   should,  in  addition   to   the 
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ordinary  powers  possessed  by  such  receivers,  have  full 
power  and  authority  to  manag'e,  run,  and  operate  said 
railway  company,  and  to  carry  out  and  renew  any  and 
all  contracts  the  said  company  may  have  made,  con- 
nected with  the  conduct  of  their  business.  The  decree 
appointing  them,  responsive  to  the  prayer  of  the  bill, 
directed  that  the  receivers  should  continue  the  operation 
of  the  company,  the  same  as  then  being*  operated, 
should  keep  the  premises  and  propert)%  both  real  and 
personal,  in  good  condition  and  repair,  and  at  their 
discretion,  carry  out  any  and  all  contracts  that  said 
company  may  have  made,  and  renew  the  same.  Here 
was  the  amplest  authority  to  the  receivers,  without 
further  orders  of  the  court,  to  continue  these  contracts 
for  the  rental  and  repair  of  cars  in  full  force  and  effect, 
or  to  enter  into  others  such  as  they  deemed  necessary 
for  the  proper  conduct  and  operation  of  the  business  of 
said  railway  company.  When,  therefore,  they  came  to 
these  cars,  and  found  them  rented  from  the  inter- 
vening companies,  and  being  used  in  the  business  of 
the  railway  company,  the  receivers  had  the  dis- 
cretion and  authoritjr  invested  in  them,  to  con- 
tinue the  business  and  to  renew  or  continue  in  force 
said  contracts,  as  completely  as  if  they  had  applied  in 
the  course  of  their  receivership  for  special  authority  to 
contract.  When  contracts  are  continued  of  force,  under 
such  license  from  the  court,  they  become  binding  on 
the  receivers  ;  and  the  property  and  money  of  the  com- 
pany in  their  hands  became  liable  for  the  money 
obligations  of  the  contracts,  and  were  entitled  to  pay- 
ment prior  to  the  mortgage  debt.  Nothing  more  was 
done  by  the  receivers,  than  was  prayed  for  by  the 
mortgagee.  The  decree  was  rendered  at  its  instance 
and  request,  and  for  its  special  benefit.  If  more 
authority  was  given  to  the  receivers  than  was  proper 
or  necessary,  it  was  the  mistake  of  complainant.  The 
court  could  not  be  presumed  to  be  experienced  in  such 
matters,  and  to  know  exactly  how  many  cars  were 
needed  for  the  continued  operation  of  the  business  of 
the  company.     It  is  to  be  assumed  that  the  receivers, 
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in  doing  what  the  mortg-agfee  requested  they  mig-ht  be 
allowed  to  do,  did  what  was  necessary  and  proper  to  be 
done.  This  very  question  has  been  well  and  ably  con- 
sidered by  the  supreme  court  of  the  United  States  in 
the  case  of  Kneeland  v.  Trust  Co.,  136  U.  S.  89,  10 
Sup.  Ct.  950,  holding",  that  where,  on  the  appli- 
cation of  a  trustee  of  a  railroad  mortg-ag-e  a  re- 
ceiver is  appointed  who  takes  possession  of  the  road 
and  its  rolling-  stock,  a  part  of  which  was  being* 
operated  under  lease,  as  in  this  case,  and  the  receiver 
continues  to  operate  it,  its  rentals  at  the  contract  price, 
and  not  according-  to  its  actual  use,  if  not  paid  from  the 
earnings,  will  be  a  charge  upon  the  proceeds  of  the  sale 
under  the  foreclosure  of  the  mortgage,  prior  to  the 
mortgage  debt.  The  same  doctrine  is  maintained  in 
the  later  case  of  Thomas  v.  Car  Co.,  149  U.  S.  95,  13 
Sup.  Ct.  824.  In  this  latter  case,  the  question  of  the 
expenses  for  the  repair  of  the  rented  cars  came  also  for 
consideration.  The  contract  there,  as  here,  bound  the 
receivers  to  keep  the  cars  in  good  running  order.  The 
court  held  that  the  receiver  was  bound  to  make  the 
necessary  repairs,  and  if  he  did  not  do  so,  he  should  be 
charged  with  what  was  reasonably  expended  by  the  car 
company  in  that  behalf  after  they  were  surrendered. 

Exhibit  C  to  the  petition,  shown  to  be  correct  in  its 
items,  shows  the  entire  sums  for  rentals  and  repairs  to 
be  SI, 024.66.  Of  this  amount,  $396.75  was  for  rent, 
before  the  receivers  were  appointed,  which  is  not 
claimed.  Deducting  this  sum  and  the  bill  for  repairs — 
S236.42 — together  making  $635.18,  from  the  entire 
bill,— Sl,024.66,— and  there  is  left  the  sum  of  $389.48 
for  rents  alone.  If  to  this  be  added  the  bill  for  repairs, 
we  have  $627.91,  the  entire  charge  for  rents  and  repairs. 
The  court  allowed  $601.37.  By  what  process  this  sum 
was  arrived  at,  is  not  shown.  The  itemized  bill  makes 
no  charge  for  rents  for  any  month  prior  to  March,  1894. 
It  contains  the  monthly  rentals  for  each  month  from 
and  including  March,  to  and  including  September,  1894. 
We  take  this  to  be  an  admission  that  rents  for  months 
prior  to  March  had  been  paid.     It  is  contended  that  no 
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rentals  should  have  been  allowed  after  28th  Aug-ust, 
1894.  But  our  conclusion  from  the  evidence  is,  that 
the  1st  of  October  is  the  time,  to  which  rents  for  the 
gondola  cars  should  be  computed.  The  receiver, 
Montg"omery,  on  his  examination,  was  asked  if  the  con- 
tract was  not  subsequently  modified,  by  which  the  cars 
were  surrendered  to  the  lessor.  He  replied,  that  all 
the  g-ondolas  were  surrendered  about  the  1st  October, 
1894.  He  does  show  that  the  receivers  did  not  use  the 
cars  after  June,  1894,  when  they  leased  the 
mines  they  were  operating-  to  Drennen  &  Co.  J"*i^f  •'  ^^^. 
But  that  lease  did  not  relieve  them  from  Jiity!*'*" 
obligation  to  pay  rents.  The  lessor  com- 
pany had  nothing"  to  do  with  it,  and  was  in  no  way 
connected  with  or  consenting"  to  it.  Drennen  &  Co. 
made  no  reports  or  payments  to  the  lessor  company, 
and  so  far  as  appears,  it  did  not  know  of  the  arrange- 
ment between  the  receivers  and  that  firm.  The  receiv- 
ers had  not  modified  or  in  any  way  repudiated  their 
contract  with  the  lessor,  nor  had  the  lessor  done  any- 
thing* in  repudiation  or  surrender  of  it.  The  evidence, 
taken  together,  shows  probably,  that  the  month  of 
September  was  consumed  in  making  repairs  by  the 
lessor.  But,  as  the  lessee  was  to  do  the  repairing,  the 
time  it  took  to  do  the  work  was  properly  chargeable  to 
the  lessee.  The  same  time  would  have  been  consumed 
by  the  receivers,  who  were  bound  to  repair,  if  they  had 
done  the  work.  The  bill  for  repairs  seems  to  come 
well  within  the  terms  of  the  contract.  Nothing  is 
charged  for  wheels,  axles,  springs,  or  painting,  but  all 
the  items  were  for  work  such  as  we  may  suppose  the 
receivers  bound  themselves  to  do.  We  find  much 
looseness  in  the  evidence.  The  counsel  do  not  agree  as 
to  the  items  claimed.  We  cannot  discover  that  the 
clerk  and  register  followed  the  claim  as  filed, — Exhibit 
C.  The  court  allowed  a  sum  less  than  is  shown  by 
that  exhibit,  the  correctness  of  which  is  not  disputed. 
The  court  made  up  for  itself  the  amount  of  its  decree, 
and  not  by  confirmation  of  the  report  of  the  register. 
We  presume  in  favor  of  the  correctness  of  the  decree 
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of  the  court.     It  has  not  been  shown  to  be  incorrect 
in  its  amount,  damag'ing'  to  appellant. 

We  refer  to  the  opinion  in  the  foregoing*  case  as 
decisive  of  the  legal  principles  governing*  the  interven- 
tion between  the  Mercantile  Trust  &  Deposit  Co.  v. 
Atlanta  Coal,  Stone  &  Lumber  Co.  (No.  782),  both 
causes  having-  been  submitted  together  as  one.  In 
addition  to  \vhat  is  there  said,  as  applicable  to  this 
case,  it  may  be  well  to  add,  that  the  contract  of  the 
railway  company,  as  renewed  for  the  rent  of  the  cars  in 
this  case,  was  for  five  years  from  the  5th  of  May,  1891. 
The  receivers  were  appointed  and  took  possession  of 
the  property  on  November  28,  1893.  On  the  9th 
December,  1893,  by  contract  with  the  Atlanta  Stone, 
Coal  &  Lumber  Company,  they  continued  the  contract 
of  the  railway  company  for  the  rent  of  these  cars,  as  it 
stood  with  said  Coal  &  Lumber  Company,  so  that  it 
would  be  in  operation  and  effect  between  the  railway 
and  that  company,  until  the  end  of  the  lease,  on  May  5, 
1896.  There  is  nothing  to  show  that  the  contract  as 
continued  was  thereafter,  before  it  expired  of  its  own 
limitation,  changed  or  abandoned  by  the  receivers  with 
the  consent  of  the  complainant.  It  is  true  the  receivers, 
as  was  testified  by  one  of  them,  J.  A.  Montgomery, 
leased  the  mines  to  Drennen  &  Co.  in  June,  1894,  and 
did  not  themselves,  after  that  time,  operate  the  mines 
or  use  the  cars.  But  with  this  the  lessor  company  had 
nothing  to  do.  It  was  a  private  arrangement  between 
the  receivers  and  Drennen  &  Co.  The  witness  testified 
that  there  was  no  contract  in  respect  to  the  cars  between 
Drennen  &  Co.  and  the  receivers  except 'the  lease  to 
them  ;  that  the  contract  of  lease  with  Drennen  &  Co. 
was  made  under  the  order  of  the  court,  and  that  the 
cars  have  never  been  received  by  the  lessor  company. 
Drennen  &  Co.  made  no  reports  or  payments  to  the 
lessor  company,  or  in  any  manner  recognized  that -com- 
pany as  the  lessor,  so  far  as  is  made  to  appear.  In  the 
foregoing  opinion,  we  showed  that  the  continuance  of 
this  lease  by  the  receivers  was  at  the  instance  and 
request  of  the  complainant,  as  prayed  for  in  its  bill  and 
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as  must  be  presumed  for  its  benefit,  as  it  believed,  and 
that  it  was  consequently  bound  by  it.  This  renewed 
lease  was  not  for  a  part  of  the  term,  but  for  all  of  it, 
and  was  expressly  authorized  by  the  decree  of  the 
court  in  accordance  with  the  prayer  of  the  bill.  There 
can  be  no  question  as  to  the  power  of  the  court  to 
authorize  the  continuance  of  the  lease,  on  the  applica- 
tion of  the  mortgagee,  for  its  entire  term.  The  mort- 
gagee cannot  be  heard  to  question  this  authority,  its 
exercise  having  been  invoked  by  it.  In  the  other  case, 
it  appears  satisfactorily  by  the  evidence,  that  the  lease 
terminated  by  act  of  the  parties  on  1st  October,  1894. 
In  this  case,  as  we  have  stated,  the  evidence  is  wanting 
to  sh0w  that  it  terminated  by  any  act  of  the  parties,  or 
that  the  lessor  took  possession  of  the  cars,  before  the 
end  of  the  lease,  on  5th  May,  1896.  They  were  bound 
by  principle  and  authority  to  pay  rent  up  to  that  time. 
Authorities  supra  ;  Weeks  v.  Weeks,  106  N.  Y.  626, 
13  N.  E.  % ;  Woodruff  v.  Railroad  Co.,  93  N.  Y.  609; 
High,  Rec.  §§4946,  394b,  394k.  The  authorities  re- 
ferred to  by  complainant's  counsel  are  not,  as  we  con- 
sider them,  opposed  to  this  view.  The  account  of  the 
intervener  as  itemized  is  not  disputed.  The  court 
allowed  as  rent  of  this  particular  lot  of  cars  the  sum 
of  $1,485.94,  and  we  have  been  unable  to  discover  that 
such  sum  was  not  due  on  that  account,  if  rents  are 
estimated  to  May  5,  1896. 

The  decree  of  the  chancellor   is  affirmed  in  both 
cases.     Affirmed. 
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RUDGEAIR 

V, 

Reading  Traction  Co. 

{Supreme  Court  of  Pennsylvania^  March  /j,  1897.) 

Street  Railways — Assault  by  Mortorman — Scope  of  Employment. — 
In  an  'action  against  jl  street-railway  company  to  recover  for  an 
a'ksault  and  battery  committed  on  the  plaintiff  by  a  motorman  in 
the  employ  of  the  defendant,  it  appeared  that  the  motorman,  with- 
out orders  from  the  conductor  or  any  officer  of  the  defendant  had 
left  his  car  and  assaulted  the  plaintiff  because  his  wagon  was  ob- 
structing the  defendant's  track.  Held,  that  the  motorman  was  not 
acting  within  the  scope  of  his  employment  and  that  a  nonsuit  was 
properly  granted. 

Appeal  from  Berks  county  court  of  common  pleas. 

The  following-  is  the  opinion  of  the  court  discharging- 
the  rule  to  take  off  nonsuit : 

**  Since  the  arg-ument  in  this  case,  written  arguments 
have  been  presented  containing-  authorities  not  cited  at 
the  previous  argument.  •  There  is  no  difficulty  about 
the  general  principle  involved  in  cases  of  this  character. 
The  master  is  responsible  for  the  negligence  of  his 
servant  for  the  doing  of  any  act  within  the  scope  of  his 
employment  or  within  the  line  of  his  duty,  even  though 
the  servant  departed  from  the  private  instructions  of 
the  master.  The  offer  of  testimony  does  not  distinctly 
set  forth  the  respective  duties  of  the  motorman  for 
whose  act  the  company  is  sought  to  be  held  responsi- 
ble, or  of  the  conductor  who  was  present  in  the  car. 
All  that  we  know,  therefore,  is  what  the  authorities 
may  say  as  to  the  respective  duties  of  the  motorman 
and  the  conductor.  The  conductor  has  charge  of  the 
car,  and  the  motorman  is  under  his  direct  control  as  to 
its  movements.  He  is  supposed  to  obey  his  orders,  and 
to  move  his  car  in  obedience  thereto.     It  is  not  alleged 
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that  the  conductor  either  ordered  or  directed  the  motor- 
man  to  leave  the  car  upon  this  occasion,  or  ordered  or 
directed  the  motorman  to  leave  his  post  of  duty,  to 
undertake  to  remove  the  wag'on  which  was  upon  the 
tracks  of  the  company,  ahead  of  him.  The  offer  recites 
that  the  motorman  jumped  off  his  car,  came  up  to  the 

plaintiff's   wag-on,  and   said,  '  You   Dutch  s n  of  a 

b h  !  if  you  don't  g-et  off  the  track,  I  will  knock 

you  off,' and  thereupon  reached  for  a  piece  of  board 
about  five  feet  in  leng-th,  which  he  took  from  the  plain- 
tiff's wag-on  ;  that  then  plaintiff  jumped  from  the 
wag-on,  walked  around  to  the  side  of  his   horse,  and 

asked  the  witness,  '  Why  do  you  carll  me  a  s n  of  a 

b h  ?  '  while  his  wagon  remained  standing  upon  the 

track  of  the  defendant  company,  whereupon  the  motor- 
man  took  the  piece  of  board  and  struck  him  in  the  jaw, 
knocking  him  down.  In  response  to  a  question  asked 
by  the  court,  it  was  ascertained  it  was  not  alleged  there 
was  any  order  given  by  the  conductor  in  charge  of  the 
car  to  the  motorman  to  remove  the  wagon  from  the 
track. 

'*We  have  carefully  gone  over  the  authorities  cited, 
and  we  find  none  that  would,  in  our  judgment,  hold 
the  company  responsible  for  this  act  of  the  motorman. 
Had  the  motorman,  in  defiance  of  orders  or  in  pursu- 
ance of  orders,  driven  his  car  into  the  wagon  ahead  of 
him,  in  either  a  negligent  or  willful  manner,  thereby 
producing  injury  either  to  the  wagon  or  driver,  the 
company  would  clearly  have  been  held  liable.  The 
law  does  not  stop  to  inquire  whether  in  such  cases  the 
master's  orders  had  been  obeyed  or  not.  Had  the  mo- 
torman, by  orders  of  the  conductor,  actually  removed 
the  wagon,  and  injured  the  driver  in  its  removal,  with- 
out cause  or  warrant,  the  company  would  probably 
have  been  liable.  But  it  is  sufficient  answer,  we  think, 
to  say  that  the  injury  did  not  happen  in  any  attempt  of 
the  motorman  either  to  remove  the  plaintiff  or  his 
wagon  from  the  railroad  track.  The  motorman  made 
no  attempt  to  remove  the  wagon.  At  the  time  of  the 
actual  injury  the  plaintiff  was  neither  upon  his  wagon 

8  (N.  s.)  A.  &  E.  R.  Cas.— 8 
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nor  upon  the  track,  but  had  jumped  from  the  wagon, 
walked  around  to  the  side  of  his  horse,  and  was  en- 
gaged in  a  conversation  of  inquiry  of  the  motorman  as 
to  why  he  called  him  such  a  name,  while  his  wagon 
remained  standing  on  the  track  of  the  defendant  com- 
pany. In  answer  to  this  inquiry,  the  plaintiff  was 
knocked  down.  The  act  of  the  motorman  was  not 
within  the  scope  of  his  employment,  neither  actual  nor 
apparent.  The  injury  was  not  inflicted  in  any  act  done 
for  the  benefit  of  the  company,  nor  in  the  performance 
of  any  duty  enjoined  upon  the  motornian  by  the  com- 
pany.    Rule  to  take  off  nonsuit  discharged." 

Rothermel  Bros.^  for  appellant. 
Richinond  L.  Jones ^  for  appellee.  . 

Per  Curiam.  The  testimony  in  this  case  shows 
that  plaintiff  wa^  assaulted  on  the  street  and  beaten  by 
John  Van  Reed,  an  employee  of  the  traction  company, 
defendant ;  but  it  clearly  appears  that,  in  the  commis- 
sion of  the  assault  and  battery.  Van  Reed  was  not 
acting  within  the  scope  of  his  employment  as  a  motor- 
man  of  the  company,  or  by  the  authority  or  direction  of 
any  of  its  officers  or  agents.  The  principle,  ^'Respond- 
eat superior  ^^^  has  no  application  to  such  a  purely  per- 
sonal trespass  as  that  disclosed  by  the  evidence  in  this 
case.  The  court  was  therefore  clearly  right  in  refus- 
ing to  take  off  the  nonsuit.     Judgment  affirmed. 
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St.  Louis  S.  W.  Ry.  Co. 

V. 

Stanfikld. 

{Supreme  Court  0/ Arkansas,  April j,  iS^^,) 

Killing  of  Dogs — Liability  of  Company. — Dogs  are  property  within 
the  meaning  of  a  state  statute  declaring  railroads  **  responsible  for 
all  damages  to  property  done  or  caused  by  the  running  of  trains." 

New  Trial — Sufficiency  of  Motion. — A  motion  for  new  trial  because 
of  newly  discovered  evidence  is  not  sufficient  if  it  fails  to  state  the 
facts  upon  which  the  court  can  determine  that  there  was  due  dili- 
g^ence  used. 

Appeal  from  Ouachita  county  circuit  court.     Af- 
firmed. 

Sam.  If.  West  and  Gatig'haii  &  Sifford^  for  appellant. 

Wood,  J.  This  suit  was  brought  before  a  justice  of 
the  peace  for  the  alleged  negligent  killing  of  an  Irish 
setter  dog,  valued  at  $95.  Appellant  appeals  from  a 
judgment  of  the  circuit  court  for  $80.  The 
demurrer  to  the  complaint  presents  the  ques-  ?|15[{|f**'?|S^ 
tion,  "  Is  the  railroad  liable  for  the  negli-  pmy.  '* 
gent  killing  of  the  dog  ?"  Under  section 
12,  art.  17,  of  the  constitution,  and  section  6349,  Sand. 
&  H.  Dig.,  railroads  are  "responsible  for  all  damages 
to  property  done  or  caused  by  the  running  of  trains." 
Dogs  are  property.  As  was  said  by  the  supreme  court 
of  New  York  :  "  Large  amounts  of  money  are  now 
invested  in  dogs,  and  they  are  largely  the  subjects  of 
trade  and  traffic.  In  many  ways  they  are  put  to  useful 
service,  and,  so  far  as  pertains  to  their  ownership  as 
personal  property,  they  possess  all  the  attributes  of 
other  personal  property."  Mullaly  v.  People,  86  N. 
Y.  365.  Much  learning,  ancient  and  modern,  may  be 
found  in  the  books,  more  entertaining  than  useful,  upon 
the  question  as  to  whether  dogs  are  the  subject  of  lar- 
ceny. At  the  common  law  they  were  not  so  regarded, 
for  the  reason,  as  assigned  by  Mr.   Blackstone,  that 
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they  do  not  serve  for  food,  have  no  intrinsic  value,  and 
are  kept  for  the  whim  and  pleasure  of  their  owners. 
4  Bl.  Comm.  235  ;  2  Bl.  Comm.  393.  Following-  the 
common  law  in  this  respect,  the  supreme  court  of 
Georg"ia  held  in  Jemison  v.  Railway  Co.,  75  Ga.  444, 
that  railroads  are  not  liable  for  the  negligent  killing"  of 
dogs.  See,  also,  Wilson  v.  Railway  Co.,  10  Rich.  Law 
52.  But  the  common-law  rule,  even  in  cases  of  lar- 
ceny, is  extremely  technical,  and  has  no  sound  basis  to 
rest  upon.  Mullaly  v.  People,  supra.  Except  in  cases 
of  larceny,  however,  the  dog  was  properly  at  the  com- 
mon law,  and  the  owner  had  his  remedy  for  the  loss  or 
destruction  of  same  by  civil  action.  4  Bl.  Comm.  236. 
Such  is  the  uniform  doctrine  in  America.  Harrington 
V.  Miles,  11  Kan.  481,  and  authorities  cited.  More- 
over, under  our  statutes,  and  the  decision  of  this  court 
in  Haywood  v.  State,  41  Ark.  479,  it  is  evident  that  the 
doctrine  of  the  common  law  as  to  the  larceny  of  dogs 
could  have  no  place.  Sand.  &  H.  Dig.  §§  1694-1698. 
We  are  unwilling  to  extend  a  doctrine,  archaic  and  un- 
sound even  in  criminal  cases,  to  civil  cases  having  no 
analogy.  The  statute  makes  no  exception  as  to  dogs, 
and  we  can  make  none.  We  find  but  few  adjudications 
upon  the  question,  and  none  with  facts  exactly  similar. 
The  supreme  court  of  Texas  supports  our  view  in  Rail- 
way Co.  V.  Hanks,  78  Tex.  300,  14  S.  W.  691.  See, 
also,  3  Elliott,  R.  R.  §  1190  ;  Fink  v.  Evans,  95  Tenn. 
413,  32  S.  W.  307 ;  Jones  v.  Bond,  40  Fed.  281.  If 
the  appellant  be  liable  at  all,  it  is  not  contended  that 
there  was  any  error  in  the  charge  of  the  court,  nor  that 
the  verdict  was  excessive.  The  evidence  to  support 
the  verdict  is  sufficient  here. 

The  motion  for  new  trial  because  of  newly  discov- 
ered evidence  is  not  sufficient,  for  the  reason 
dewMf *■•!'«'    ^^2Lt  it. fails  to  state  the  facts  upon  which  the 

court  could  determine  that  appellee  had  used 
due  diligence.  Bourland  v,  Skimnee,  11  Ark.  671 ; 
Peterson  v.  Gresham,  25  Ark.  380  ;  Merrick  v.  Britton, 
26  Ark.  496  ;  Runnels  v.  State,  28  Ark.  121. 

Affirmed. 

BuNN,  C.  J.,  did  not  participate. 
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City  of  Detroit 

V. 

Detroit,  G.  H.  &  M.  Ry.  Co. 

{Supreme  Court  of  Michigan^  April  6^  iSgy*) 

Extension  of  Street  across  Railway — Testimony — Power  of  Jury. — 
In  a  proceeding  to  extend  a  city  street  across  a  railway  where  the 
evidence  is  conclusive  that  public  safety  will  require  a  flagman  and 
gate  at  the  crossing*  the  jury  are  not  authorized  to  act  upon  their 
opinions  based  upon  their  view  of  the  premises,  in  the  exclusion  of 
the  testimony. 

Appeal  from  Detroit  recorder's  court.     Reversed. 

L.  C.  Stanley  {E.  W.  Meddaug-h,  of  counsel,)  for 
appellant. 

C  D.  Joslyn^  for  appellee. 

Hooker,  J.  In  a  proceeding  to  extend  a  city  street 
across  the  appellant's  railroad  in  the  city  of  Detroit,  it 
was  claimed  on  behalf  of  the  defendant  that  the  opening 
of  said  street  would  necessitate  a  flagman  and  gates. 
Counsel  for  the  city  argued,  in  substance,  that  the  jury 
were  authorized  to  act  upon  their  opinions  based  upon 
their  view  of  the  premises,  in  the  exclusion  of  the  testi- 
mony, or,  at  all  events,  that  they  must  be  **  satisfied 
beyond  reasonable  doubt  that  there  is  an  actual  present 
necessity  for  gates  at  the  crossing."  The  court  in- 
structed the  jury  that,  if  they  *' believed  from  the  tes- 
timony that  a  gateman  or  flagman  was  necessary,  the 
company  should  be  awarded  a  sum  which,  at  six  per 
cent,  interest,  would  produce  an  amount  adequate  to 
the  payment  of  such  expenses."  It  is  evident  that  the 
jury  did  not  award  compensation  for  this  item,  and  the 
defendant  asks  a  reversal  of  the  case  upon  this  ground. 
The  undisputed  testimony  shows  that  a  flagman  was 
necessary  at  the  place,  and  that  a  sum  equal  to  the 
interest  upon  $6,000,  at  6  per  cent.,  would  be  required 
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to  pay  the  expense  thereof.  The  court  refused  to  grant 
a  motion  for  a  new  trial.  The  jury  viewed  the  premises. 
The  question  for  us  to  consider  is  whether  the  jury 
were  authorized  to  disregard  the  undisputed  opinion 
evidence,  and  the  undisputed  testimony  as  to  the  situa- 
tion, vizA  That  there  were  three  tracks,  upon  which 
42  regular  trains,  besides  special  trains,  run  daily; 
that  the  view  of  the  track  is  hidden  by  houses  and  a 
hig-h  fence  in  close  proximity  to  the  track  ;  that  it  is  a 
thickly-settled  and  populous  locality  ;  and  that,  at  two 
other  crossings  of  the  streets  next  adjoining  this  one, 
gates  and  flagmen  have  been  kept  for  a  long  time. 
Counsel  for  the  city  contend,  in  effect^  that  the  conclu- 
sions of  the  jury  should  not  be  disturbed,  inasmuch  as 
the  court  instructed  them  that  they  must  award  the 
sum  named  '*  if  they  believed  a  gateway  necessary." 
There  was  nothing  that  could  certify  such  belief  unless 
it  was  their  view  of  the  premises,  and  counsel  for  the 
city  based  their  opposition  to  this  item  of  damage  on 
nothing  else.  Without  saying  that  in  no  case  \/ould  a 
view  alone  justify  a  jury  in  denying  an  item  of  damage 
when  there  was  some  evidence  in  support  of  it,  we 
think  that  it  does  not  in  this  case.  The  evidence  is 
quite  conclusive  that  public  safety  would  require  pre- 
cautions for  the  safety  of  the  public  at  this  point,  and 
the  court  might  safely  have  told  the  jury  so.  That  the 
view^  alone  is  not  to  be  acted  upon  by  the  jury  is  settled 
in  the  case  of  City  of  Grand  Rapids  z\  Perkins,  78 
Mich.  93,  43  N.  W.  1037.  We  think  the  verdict  and 
judgment  of  confirmation  are  erroneous,  and  they  are 
therefore  set  aside,  and  the  cause  remanded  for  a  new 
trial.     The  other  justices  concurred. 
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Flanagan 

V. 

Philadelphia,  W.  &  B.  R.  Co. 

{Supreme  Court  of  Pennsylvania,  May  //,  iSg/,) 

Personal  Injuries — Alighting  from  Wrong  Side  of  Train. — A  pas* 
seng'er  alighted  from  a  train  at  a  station  with  which  he  was 
familiar,  and  instead  of  alighting  on  the  side  of  the  train  at  which 
there  was  a  platform  and  a  safe  exit  arranged  for  passengers,  got 
off  on  the  opposite  side,  for  his  own  convenience,  and  attempting  to 
cross  several  tracks  of  the  defendant  on  that  side  without  stopping 
to  look  and  listen  was  struck  and  injured  by  a  car.  Held,  that  he 
could  not  recover  for  such  injuries. 

Appeal  from  Philadelphia  county  court  of  common 
pleas.     Affirmed. 

A.  S.  L.  Shields,  for  appellant. 

Edwin  Jaquett  Sellers  and  David  fV.  Sellers,  for 
appellee. 

Fell,  J.  The  reciprocal  duties  of  railroad  compa- 
nies and  of  passengfers  alig-hting  from  or  g'etting  on 
cars  at  stations  or  stopping"  places  have  been  very  clearly 
defined  in  the  decisions.  It  is  the  duty  of  the  railroad 
company  to  provide  a  safe  and  convenient  means  of  pas- 
sag-e  to  and  from  its  passeng-er  cars,  and  it  is  the  duty 
of  a  passeng'er  to  comply  with  the  company's  reasonable 
rules  and  reg'ulations  for  entering*  and  leaving  the  cars 
by  using  the  way  provided.  Knowledge  by  a  passen- 
ger that  a  safe  and  convenient  platform  has  been 
provided  is  notice  to  him  of  a  rule  that  passengers 
should  get  off  and  on  the  cars  at  that  place.  Railroad 
Co.  V.  Zebe,  37  Pa.  St.  420;  Drake  v.  Railroad  Co., 
137  Pa.  St.  352,  20  Atl.  994.  In  the  opinion  in  the  case 
first  cited,  it  was  said  by  Thompson,  J.:  *'If  a  safe 
platform  or  other  equally  safe  means  be  provided  for 
exit,  it  is  as  much  the  duty  of  a  passenger  to  leave  by 
it  as  it  is  for  him  to  remain  inside  the  cars  when  run- 
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ning".  The  existence  of  such  means  of  exit  indicates  as 
distinctly  their  purpose,  and  that  it  is  a  regulation  of 
the  carriers  that  they  be  so  used,  as  do  the  cars  that 
their  purpose  is  to  carry  passengfers  inside,  instead  of 
on  the  top.  It  is  as  much  negligence  of  the  passeng"er 
to  disregard  the  proper  use  of  one  as  of  the  other." 
In  Drake  v.  Railroad  Co.,  supra,  the  plaintiff  was 
acquainted  with  the  locality,  and  knew  that  there  was 
no  platform  or  place  provided  for  passengers  to  alight 
on  the  side  on  which  he  got  off,  and  that  a  safe  and 
convenient  platform  had  been  constructed  on  the  other 
side  of  the  track  ;  and  it  was  said  by  our  Brother 
McCollum  that  this  knowledge  was  notice  of  a  rule  of 
the  company,  with  which  the  plaintiff  was  bound  to 
comply. 

It  is  true  that  the  duty  of  a  person  about  to  cross  a 
railroad  track  to  stop,  look,  and  listen  for  an  approach- 
ing train  is  not  always  applicable  to  a  passenger  at  a 
station  g'oing'  to  or  from  his  train.  The  obligation  upon 
him  may  be  totally  different  from  that  of  a  person  at  a 
public  crossing.  Railroad  Co.  z\  White,  88  Pa.  St. 
327  ;  Kohler  v.  Railroad  Co.,  135  Pa.  St.  346,  19  Atl. 
1049.  If  the  way  provided  is  across  a  track,  he  may 
rely  upon  the  performance  by  the  company  of  the  duty 
to  keep  the  track  clear  while  passengers  are  in  the  act 
of  passing"  between  the  train  and  the  station.  But  this 
is  when  a  way  is  provided,  and  the  passenger  is  im- 
pliedly invited  to  take  it.  If  a  passenger  disregards  the 
rules  of  the  company  by  passing  to  or  from  the  cars  on 
the  opposite  side  from  the  station  or  platform  provided, 
he  does  so  at  his  peril.  At  the  station  where  the  plain- 
tiff was  injured,  there  were  five  tracks.  An  elevated 
platform  extended  along  the  side  of  the  track  nearest 
the  station,  and  from  this  platform  steps  led  to  two 
overhead  crossings,  one  north  and  one  south  of  the 
station.  The  space  between  the  tracks  had  been 
planked,  for  the  convenience  of  the  employees  of  the 
road  and  of  passengers  who  might  want  to  reach  the 
fifth  track,  which  at  this  point  branched  from  the  main 
line.  The  plaintiff,  who  was  familiar  with  the  locality, 
came  to  the  station  on  a  train  which  ran  on  the  second 
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track,  aligfhted  from  the  train  on  the  side  away  from 
the  station  and  platform,  with  the  intention  of  walking* 
across  the  third,  fourth,  and  fifth  tracks,  in  order  to 
reach  by  a  shorter  route  the  works  at  which  he 
was  employed.  The  morning*  was  dark  and  stormy, 
and,  as  he  stepped  upon  the  third  track,  he  was 
struck  by  a  car  which  was  running*  at  the  rate  of 
6  or  8  miles  an  hour,  and  which  could  have  been 
seen  by  him  when  it  was  at  least  60  feet  distant. 
•He  was  struck  almost  immediately  after  alig*hting* 
from  the  train.  He  testified:  **It  was  a  kind  of 
a  misty,  dark  morning,  raining* ;  and  as  I  gfot  off 
the  train,  the  rain  was  in  my  face  as  I  got  off, 
and  all  I  done  was  to  button  my  coat."  *'As  soon 
as  I  g*ot  off,  I  was  hit.  *  *  *  i  just  stepped  (iff  the 
train.  I  buttoned  my  coat,  and  got  hit."  He  said,  in 
answer  to  the  question,  "Did  you  look  both  ways  when 
you  g*ot  off?"  '*Yes,  sir,  certainly  ;  I  looked  where  I 
was  g*oing*."  He  could  have  seen  the  car,  which  was 
moving*  towards  him  at  a  very  moderate  rate  of  speed, 
when  it  was  fully  60  feet  away  ;  and,  as  he  walked  less 
than  10  feet,  the  car  must  have  been  within  20  or  30 
feet  when  he  started,  and  almost  upon  him  when  he 
stepped  in  front  of  it.  If  the  plaintiff  looked,  he  must 
have  seen  the  car  ;  and,  if  he  then  went  on  without 
reg*ard  to  the  dang*er,  he  is  in  no  better  position  than  if  he 
ha!d  exercised  no  caution  whatever.  Carroll  v.  Railroad 
Co.,  12  Wkly.  Notes  Cas.  348  ;  Blig*htt;.  Railroad  Co., 
143  Pa.  St.  10,  21  Atl.  995.  The  defendant  is  not 
therefore  answerable  unless  the  plaintiff  was,  under 
the  circumstances,  relieved  of  the  oblig*ation  to  stop, 
look,  and  listen.  He  had  a  safe  way  to  alight  from  the 
train  on  the  station  side  of  the  track.  Here  he  could 
have  waited  until  the  car  had  passed,  or,  by  the  use  of 
one  of  the  overhead  crossing's,  he  could  have  avoided 
altog*ether  the  dang*er  of  crossingf  the  tracks.  He  was 
not  invited  to  g*et  off  where  he  did,  and  he  was  under 
no  imperious  necessitj'  to  do  so.  The  invitation  was  to 
alig-ht  on  the  other  side,  and,  in  disreg'arding*  it,  he  vio- 
lated a  reasonable  rule,  which  it  was  his  duty  to 
observe.     The  judgment  is  affirmed. 
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SCHIFFLER 

V. 

Chicago  &  N.  W.  Ry.  Co. 

{Supreme  Court  of  Wisconsin ^  April ^Oy  iSg?,) 

Injuries  to  Passenger — Jumping  from  Moving  Train. — A.  boy  17 
years  old  got  upon  a  railway  train  without  having  purchased  a 
ticket  to  his  destination.  After  the  train  was  in  motion,  he  was 
informed  by  the  conductor  that  it  did  not  stop  at  the  station  to 
which  he  desired  to  go,  but  the  conductor  collected  his  fare  to  the 
station,  promising  him  that  the  train  would  slacken  speed  enough 
as  it  went  by  the  station  to  permit  him  to  alight.  The  train  slowed 
up  somewhat  when  it  reached  the  station,  but  the  boy  waited  for  it 
to  go  more  slowly,  and  when  it  had  passed  the  station  and  did  not 
appear  to  be  slowing  up  any  more,  he  jumped  from  the  train  and 
was  injured.    Held,  that  there  was  no  cause  of  action. 

Appeal,  from  Milwaukee  county  superior  court. 
Affirmed. 

Action  for  personal  injury.  The  complaint  alleges 
that  the  plaintiff  is  an  infant  under  the  age  of  21  years; 
at  the  time  of  the  injuries  complained  of,  of  the  affe  of 
17  years  ;  that  plaintiflf  entered  one  of  defendant's 
passeng-er  trains  at  the  city  of  Milwaukee  for  the  pur- 
pose of  taking"  passag-e  thereon  to  the  station  of  Jackson, 
in  this  state  ;  failed  to  g"et  a  ticket  before  entering*  upon 
the  train,  because  he  was  late  at  the  train  ;  that  after 
the  train  was  in  motion  the  conductor  of  the  train 
informed  the  plaintiff  that  that  train  did  not  stop  at 
Jackson,  but  received  his  proper  fare,  and  promised 
that  the  train  w^ould  slacken  its  speed,  without  coming* 
to  a  full  stop,  so  that  the  plaintiff  mig-ht  alig'ht  there- 
from at  Jackson,  and  took  and  kept  the  fare  as  aforesaid 
of  the  plaintiff  from  Milwaukee  to  Jackson  ;  '*that  the 
plaintiff  had  several  times  before  August  17,  1895, 
paid  a  like  fare  and  obtained  carriag^e  as  a  passeng^er  from 
Milwaukee  to  said  Jackson,  and  in  each  of  said  cases 
the  train  of  the   defendant   was   properly  stopped   at 
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Jackson  long  enough  for  the  plaintiff  to  alight  there- 
from" ;  that  the  plaintiff  was  "young  and  inexperi- 
enced, and  without  knowledge  of  such  danger  or 
appreciation  of  such  risk/'  as  was  consequent  upon  an 
attempt  to  alight  from  a  moving  train;  that  ''the 
plaintiff,  in  obedience  to  such  •  suggestion  of  the  con- 
ductor, went  upon  the  platform  of  one  of  the  coaches, 
and  prepared  to  alight  therefrom  as  soon  as  said  train 
slackened  its  speed  for  that  purpose,  and  that  about  the 
time  of  reaching  the  platform  of  said  station  at  Jackson 
said  train  began  to  slacken  its  speed,  and  the  plaintiff 
waited  upon  said  platform  until  the  train  had  traveled 
quite  a  distance  past  said  station,  and,  believing  that 
the  speed  of  said  train  was  sufficiently  slackened  to 
permit  the  plaintiff  to  alight  in  safety,  relying  on  the 
statement  of  the  conductor  as  aforesaid,  the  plaintiff 
attempted  to  alight  from  said  moving  train,"  and  was 
injured  in  the  manner  specifically  alleged  in  the  com- 
plaint; that  the  conductor  * 'carelessly  and  negligently 
neglected  to  stop  said  train  long  enough  to  permit  the 
said  plaintiff  to  alight  therefrom  at  Jackson,  *  *  * 
and  carelessly  and  negligently  caused  said  train  to  be 
run  by  and  past  the  said  station  called  'Jackson,'  and 
by  and  past  the  point  where  the  plaintiff  was  to  alight 
therefrom  as  aforesaid,  at  such  a  rapid  rate  of  speed 
that  injury  was  reasonably  certain  to  result  therefrom 
to  any  one  attempting  to  alight  from  said  moving 
train."  The  defendant  demurred  to  the  complaint  on 
the  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  From  an  order  sustaining 
the  demurrer,  the  plaintiff  brings  this  appeal. 

Fiebing-  &  Killileaj  Timlin  &  Glicksman^  and  E.  H, 
Conway,  for  appellant. 
Fish  &  Cary,  for  respondent. 

Newman,  J.  (after  stating  the  facts).  In  order  to 
state  a  cause  of  action  against  the  defendant,  the  com- 
plaint must  allege  such  facts  as  show  that  the  defend- 
ant failed  in  the  performance  of  some  duty  which  it 
owed  to  the  plaintiff,  and  that  such  neglect  of  duty 
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caused  the  plaintiflf's  accident.  It  is  claimed  that, 
under  the  circumstances,  the  defendant  owed  to  the 
plaintiflF  the  duty  to  stop  its  train  at  Jackson,  so  as  to 
permit  him  to  alig-ht  there.  But  the  plaintiff's  presence 
upon  the  train  without  a  ticket,  and  in  ignorance  of  the 
reg-ulation  which  prevented  it  to  stop  at  Jackson,  was  not 
througfh  any  fault  or  inadvertence  of  the  defendant. 
By  inquiry  at  the  station  before  entering"  upon  the 
train,  he  would  have  learned  of  the  regulation.  It  was 
his  duty  to  ascertain  this  for  himself,  and  to  regulate 
his  conduct  accordingl3\  Even  if  he  had  bought  a 
ticket  at  the  station,  that  would  not  have  put  upon  the 
defendant  the  duty  to  stop  its  train  at  Jackson  contrary 
to  its  published  schedule  arrangements.  Plott  v. 
Railway  Co.,  63  Wis.  511,  23  N.  W.  412.  When  he 
received  the  information  that  the  train  would  not  stop 
at  Jackson,  it  was  too  late  to  prevent  a  predicament. 
The  train  had  left  the  station,  and  had  entered  upon  its 
scheduled  and  advertised  journey.  Without  important 
reason,  it  should  not  be  hindered  or  delayed.  The 
conductor's  duty,  in  the  circumstances,  was  not  doubt- 
ful. On  payment  of  the  proper  fare,  it  was  to  carry 
the  plaintiif  to  such  station  near  to  Jackson  as  the 
plaintiff  should  choose,  and  at  which  the  train  was 
scheduled  to  stop.  It  was,  no  doubt,  the  conductor's 
duty  to  run  the  train  according  to  the  published  sched- 
ule, and  he  had  no  power  to  bind  the  company  by  any 
change  from  such  schedule.  Nor  was  it  within  his 
apparent  power  to, make  such  change.  So  the  plaintiff 
had  no  right  to  infer  that  the  conductor  had  any  power 
to  bind  the  company  by  a  promise  to  stop  or  slow  up  at 
Jackson.  Plott  t;.  Railway  Co.,  supra.  From  these 
considerations,  it  is  plain  that  the  defendant  owed  to 
the  plaintiff  no  duty  to  stop  the  train  at  Jackson.  So 
the  failure  to  stop  the  train  was  no  wrong  of  which  he 
can  complain.  The  only  wrong  which  is  plainly 
alleged  in  the  complaint  is  the  conductor's  promise  to 
slow  up  the  train.  The  promise  was  one  which  he 
had  no  right  either  to  make  or  to  keep.  It  does  not 
plainly  appear  whether  he  in  fact  kept  the  promise. 
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It  does  appear  that  the  train  was  somewhat  slowed  up. 
The  plaintiff  thougfht  the  promise  was  being  kept. 
After  he  had  been  carried  some  distance  by  the  station, 
and  when  it  did  not  appear  to  be  slowing-  up  any  more, 
he  jumped.  No  one  advised  him  that  it  was  safe  to 
jump.  No  one  knew  that  he  was  about  to  jump.  He 
jumped  on  his  own  judgment  that  it  was  safe  to  do  so. 
It  was  certainly  a  rash  act,  and  its  consequence  to  the 
plaintiff  was  serious.  Nothing*  but  his  minority  could 
relieve  the  plaintiff  from  responsibility  for  the  act.  If 
he  had  been  four  years  older,  there  could  be  no  question 
that  he  assumed  and  must  bear  the  consequences  of  the 
act.  But  he  was  only  17  years  old.  So  great  discretion 
cannot  be  required  of  him  as  if  he  had  been  21  years 
old.  But  it  is  required  of  him  that  he  exercise  such  a 
degree  of  judgment  and  prudence  as  is  ordinarily 
exercised  by  persons  of  similar  age,  experience,  and 
intelligence.  It  does  not  appear  that  he  was  not  a  boy 
of  ordinary  intelligence.  He  lived  in  Milwaukee.  He 
had  on  several  occasions  made  journeys  by  railroad  alone. 
He  was  not  of  such  immature  years  as  to  be  relieved  from 
all  responsibility  for  prudent  conduct.  His  experience 
was  such  as  to  acquaint  him  with  the  fact  that  there 
was  danger  in  jumping  from  a  moving  train.  It  must 
be  held  that  he  jumped  at  his  ovvn  risk.  Even  if  this 
were  not  so,  it  is  not  easy  to  apprehend  how  the  failure 
to  stop  the  train  could  be  the  proximate  cause  of  the 
plaintiff's  accident.  •  The  natural  consequence  would 
be  that  plaintiff  would  be  carried  by  the  station.  If 
this  was  a  breach  of  a  binding  contract  of  carriage, 
it  would  furnish  ground  for  appropriate  damages.  But 
that  the  plaintiff  should  jump  from  the  train  while  in 
rapid  motion  was  neither  a  natural  nor  probable  conse- 
quence of  the  failure  to  stop  the  train.  And  so  it  could 
not  well  be  anticipated.  For  that  reason  it  was  not 
the  proximate  cause  of  the  plaintiff's  accident.  Block 
V,  Railway  Co.,  89  Wis.  371,  61  N.  W.  1101.  The 
order  of  the  superior  court  of  Milwaukee  county  is 
affirmed. 

WiNSiyOW,  J.,  dissents. 
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Chesapeake  &  O.  Ry.  Co. 
Frieiv. 

{Court  of  Appeals  of  Kentucky^  March  17  ^  1897,) 

Injury  to  Passenger  Alighting — Failure  to  Stop  at  Platform— Neg- 
ligence.— A  passeng'er  alighting  from  a  train  is  not  guilty  of  negli- 
gence in  assuming  that  his  car  is  at  the  platform,  when,  owing  to 
the  snow  covering  the  surface  of  the  earth,  there  is  nothing  to  show 
him  that  the  train  has  not  stopped  at  the  platform. 

Same— Excessive  Damages. — Where  one  has  suffered  an  injury  to 
his  ankle  which  is  permanent,  the  weakness  from  which  will  seri- 
ously affect  his  working  capacity,  a  verdict  for  $1,650  is  not  exces- 
sive. 

Same — New  Trial — Newly- Discovered  Evidence. — A  statement  of 
the  plaintiff  in  such  action  made  some  weeks  after  the  injury, 
which  is  at  variance  with  the  testimony  of  the  plaintiff  and  his 
witnesses  and  which  contradicts  the  chief  testimony  of  the  defend- 
ant, and  which  cannot  elucidate  any  of  the  issues  of  fact  submitted 
to  the  jury  is  not  sufficient  ground  for  granting  a  motion  for  a  new 
trial  because  of  newly-discovered  evidence. 

Appeal  from  Boyd  county  circuit  court.     Affirmed. 

Wadsvjorth  &  Cochran^  for  appellant. 
James  Andrew  Scott,  for  appellee. 

HazeLtRIGG,  J.  The  appellee,  returning*  from  Ports- 
mouth, Ohio,  was  a  passeng'er  on  appellant's  road, 
bound  for  Chaffee,  Ky.,  a  platform  station  near  his 
home.     It  was  about  11  o'clock  in  the  nig-ht  when  the 

train  reached  the  vicinity  of  the  station,  and 
instead  of  stopping  at  the  platform,  the 
proof  conduces  to  show,  the  train  stopped  several  hun- 
dred feet  therefrom,  and  the  passengers  were  then  in- 
vited to  alight.  The  ground  was  covered  with  snow, 
and  appellee,  supposing  he  was  about  to  step  from  the 
train  onto  the  platform,  stepped  into  a  ditch  several  feet 
in  depth,  and  severely  sprained  his  ankle.  He  was 
confined  to  his  house  some  weeks,  used  crutches  for 
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• 

two  or  three  months,  and  a  year  later  was  still  using-  a 
cane  when  required  to  do  any  considerable  walking", 
because  of  his  ankle  not  having  gotten  strong.  In  this 
suit  against  appellant  for  damages  growing  out  of  its 
failing  to  stop  the  train  at  the  proper  place,  he  recov- 
ered a  judgment  for  $1,650. 

It  is  insisted  for  the  appellant  that  the  appellee  was 
gnilty  of  such  contributory  neglig-ence  in  alighting- 
from  the  train  as  to  preclude  him  from  recovering  any 
sum  whatever  ;  that,  in  any  event,  the  amount  recover- 
ed was  excessive  ;  and,  moreover,  that  a  new  trial  ought 
to  have  been  granted  because  of  newly-discovered 
testimony. 

As  to  the  first  complaint,  manifestly  it  was  the  duty 
of  those  in  charge  of  the  train  to  stop  at  the  platform, 
or,  failing-  to  do  this,  to  stop  where  it  was  reasonably 
safe  for  the  passenger  to  leave  the  train. 
The  passeng-er  might  not,  it  is  true,  know- i»l"nru '«««nf«»- 
ing-ly  or  blindly  step  off  the  tram  into  ato8top»tpi»tf«nB. 
ditch,  even  though  invited  to  do  so  by  the 
trainmen ;  but  he  was  not  guilty  of  negligence  in 
assuming-  that  his  car  was  at  the  platform,  when,  owing- 
to  the  snow  covering  the  surface  of  the  earth,  there 
was  nothing  to  inform  him  to  the  contrary.  In  the 
Durham  Case,  (Ky.),  29  S.  W.  737,  cited  by  appellant, 
the  passenger,  when  the  employee  called  out  the  stop- 
ping place,  jumped  from  the  train  in  the  dark,  and 
while  it  was  in  motion. 

As  to  the  second  contention,  it  appears 
that  the  injury  is  permanent.     The  ankle  ftSi^i'****" 
will  never  be  so  strong  as  before  the  injury, 
and  its   weakness   will   seriously  affect  the   working 
capacity  of  the  appellee. 

The  newly-discovered  testimony  is  to  the  effect  that 
appellee  said  to  a  witness,  some  weeks  after  his  injury, 
that  "the  train  stopped  to  let  him  off,  but 
started  up  again  before  he  could  get  off,  and  ^•"•-'K''  '''^'•r 
while  it  was  in  motion  he  jumped  off,  lighted  Evweoee. 
on  the   ground,   and  sprained   his  ankle." 
This  evidence  was  not  merely  at  variance  with  the  tes- 
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timony  of  the  appellee  and  his  witnesses,  but  it  would 
contradict  the  chief  testimony  of  the  appellant.  It  could 
not  elucidate  any  of  the  issues  of  fact  submitted  to  the 
jury  if  they  accepted  either  the  theory  of  the  appellee 
or  of  the  appellant  as  to  how  the  accident  occurred. 

No  errors  were  committed,  of  a  substantial  nature,  in 
the  admission  or  rejection  of  testimony,  and  the  instruc- 
tions are  unobjectionable.     Judgment  affirmed. 


Sheehan 
St.  Paui.  &  D.  Ry.  Co. 

[Circuit  Court  of  Appeals,  yth  Circuit,  Oct,  i6,  /8p6,) 

Duty  Owed  to  Trespasser  on  Track. — The  use  of  a  railroad  is  ex- 
clusively for  its  owner,  or  those  acting'  under  its  authority  ;  and 
the  company  is  not  bound  to  the  exercise  of  any  active  duty  of  care 
or  diligence  towards  mere  trespassers  on  its  track,  to  keep  a  lookout 
to  discover  or  protect  them  from  injury,  except  that,  when  discov- 
ered in  a  position  of  danger,  reasonable  and  proper  effort  must  be 
used  to  save  and  protect  them  ;  and  a  trespasser  who  ventures  upon 
a  track  for  any  purpose  of  his  own  assumes  all  risks  of  the  condi- 
tions which  may  be  found  there,  including  the  operation  of  engines 
and  cars. 

Personal  Injury  to  Trespasser. — In  an  action  against  a  railway 
company  to  recover  for  personal  injuries,  the  plaintiff  testified  in 
his  direct  testimony  that  when  the  train  was  about  500  feet  from  a 
cattle-guard  in  which  he  had  caught  his  foot  that  he  saw  the  engi- 
neer turn  and  look  at  him,  and  that  he  called  out  and  waved  his 
hands.  On  cross-examination  he  testified  that  a  statement  of  facts 
made  by  him  the  day  after  the  accident  as  to  his  actions  was  true 
and  correct  except  that  it  should  have  read  that  he  commenced 
signalling  when  the  train  was  three  or  four  car-lengths  away.  Two 
of  his  witnesses,  one  of  whom  was  about  300  feet  from  the  cattle- 
guard,  the  other  less  than  200  feet  away,  testified  that  they  did  not 
hear  any  cry  until  the  train  was  within  200  feet  of  the  cattle-guard. 
The  trainmen  testified  that  the  plaintiff  did  not  call  out  until  the 
train  was  about  150  feet  away.  The  plaintiff's  witnesses  estimated 
the  speed  of  the  train  at  3  miles  per  hour,  the  defendant's, 
at  4  or  5  miles  per  hour.  An  expert  introduced  by  the  plaint- 
iff stated  that  under  the  given  conditions  a  train  going  at 
three  miles  per  hour  could  be  stopped  in  100  feet ;  three  experts 
introduced  by  the  defendant,  basing  their  statement  on  a  speed  of 
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4  miles,  stated  that  it  would  require  from  190  to  200  feet  to  stop. 
Held^  that  there  was  no  evidence  to  dispute  or  weaken  the  force  of 
the  testimony  of  the  engineer,  fireman,  and  brakeman,  that  every 
means  was  applied,  and  their  utmost  effort  made  to  stop  the  train 
immediately  on  hearing  the  cry,  and  the  train  could  not  be  stopped 
in  time,  and  that  therefore  the  court  was  justified  in  directing  a 
verdict  for  the  defendant. 

In  Error  to  the  United  States  circuit  court,  Western 
District  of  Wisconsin. 

The  plaintiff  was  injured  by  a  locomotive  which  was 
operated  by  an  engineer  of  the  defendant,  and  ran  over 
and  severed  the  plaintiff's  foot,  while  caught  ^^  ^^^^ 
in  an  iron  cattle-gfuard,  in  the  track  of  the 
defendant's  railroad,  in  the  village  of  Carlton,  Minn. 
He  was  attempting  to  walk  in  a  place  and  under  condi- 
tions wherein  it  was  ruled  by  the  trial  court  that  he 
\i^as  clearly  a  "trespasser  on  the  track,"  and  the  record 
states  that  '*the  plaintiflf  takes  no  exception  to  such 
rule."*  The  injury  occurred  at  about  2:30  p.  m.» 
October  30,  1894,  in  the  operation  of  switching  to  make 
up  a  train,  when  the  locomotive  was  moving  backward,, 
pulling  16  empty  flat  cars,  on  a  down  grade  of  four- 
tenths  per  cent.,  on  a  track  which  was  wet  and  slippery,, 
after  a  slight  fall  of  snow  ;  the  rate  of  speed  beings- 
stated  by  the  trainmen  at  4  to  5  miles  per  hour,  and  by- 
witnesses  on  behalf  of  the  plaintiff  at  about  3  miles^ 
The  cattle  guard  in  which  the  plaintiff  became  entan- 
gled was  about  1,000  feet  east  of  the  depot,  in  the  main 
track,  which  was  practically  a  straight  line  between 
those  points.  Intermediate  there  were  several  side  and 
switch  tracks,  with  six  switches,  and  a  village  street 
(North  Fourth  street)  crossed  the  tracks  at  right  angles 
315  feet  west  of  the  cattle  guard.  Two  of  the  switches 
were  between  the  cattle  guard  and  this  street, — one  61 
feet  west  of  the  cattle  guard,  leading  to  a  branch  rail- 
road to  Cloquet,  over  which  the  train  in  question  was 
going ;  and  the  other  161.3  feet  west  of  that,  222.3  feet 
west  of  the  cattle  guard.  The  other  four  switches 
were  distributed  within  a  space  20  to  270  feet  west  of 
this  street,  the  switch  for  side  track  No.  1  being  435 
feet  west  of  the  cattle  guard.     For  making  up  the  train 
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in  question,  it  was  necessary  to  run  the  locomotive  over 
and  beyond  the  cattle  guard.  The  testimony  of  the 
engineer,  is  undisputed  that  he  had  run  up  over  the 
cattle  guard  with  two  coaches,  about  two  or  three  min- 
utes before  the  accident,  in  switching  the  coaches  to  the 
main  track  ;  that,  leaving  the  coaches  there,  he  returned 
east  to  within  four  or  five  car  lengths  of  the  cattle 
guard,  and  switched  over  to  track  No.  1,  there  taking 
up  16  flat  cars  which  he  was  pulling  out  over  the  main 
track,  to  couple  on  the  coaches,  and  make  up  his  train, 
when  the  accident  occurred.  The  brakeman  left  the 
train  to  set  the  switches,  and  the  engineer  was  watch- 
ing his  movements  and  signals.  The  fireman  was  on 
the  engine,  but  putting  in  coal  immediately  before  the 
alarm.  The  conductor  was  at  the  depot  platform, 
taking  the  car  numbers.  The  engineer  and  fireman 
both  testify  that  they  neither  saw  nor  heard  the  plain- 
tiff until  within  three  or  four  car  lengths  of  him,;  that 
immediately  the  engineer  * 'reversed  the  engine,  gave 
her  sand  and  all  the  steam  that  she  had,  and  set  the  air 
brake  on  the  tender"  (there  being  no  air  brake  on  the 
engine),  but  all  their  efforts  were  insuflBcient  to  pre- 
vent the  catastrophe,  the  engine  running  its  length 
beyond  the  plaintiff.  Aside  from  the  plaintiff,  two 
witnesses,  who  testify  in  his  behalf,  were  in  the  vicin- 
ity, Frank  J.  Ellis  and  Esther  Weilander.  The 
former,  a  sign  painter,  was  standing  on  the  north  side 
of  the  track,  about  10  feet  east  of  the  street  crossing, 
and  ''heard  a  man  yelling  and  motioning  with  his 
hands."  He  was  "motioning  with  both  of  his  hands 
stretched  upward  and  facing  westward,  motioning 
towards  the  engine."  The  position  of  the  locomotive 
at  that  moment  is  described  by  him  as  east  of  the  street 
crossing  "about  100  feet,  110  feet,  125  feet,  may  be  ;  I 
do  not  know  exactly,"  and  "about  one- third  of  the 
w^ays  of  the  distance"  between  this  street  and  the  man; 
and  it  was  moving  east,  pulling  the  train.  He  did  not 
give  further  attention  ;  "did  not  know  the  man  was 
caught  in  the  cattle  guard,"  or  of  the  accident  until 
afterwards.     Esther  Weilander  was  19  years  of  age, 
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and  at  the  time  of  the  accident  was  on  the  south  side 
of  the  main  track,  between  that  and  a  switch  track, 
apparently  about  halfway  between  the  street  and  the 
cattle  gxiard,  gfoing-  from  a  store  on  the  south  side  to 
her  home  on  the  north  side  of  the  railroad.  She  says  : 
'*I  did  not  see  anybody  near  the  cattle  guard  when  I 
came  down  from  the  store,  but  did  right  after.  I  did 
not  see  him  before  he  commenced  to  call.  I  was  not 
paying  very  much  attention  to  it.  I  saw  the  train 
before  I  saw  anybody  down  there.  After  that  I  saw 
the  man  in  the  cattle  guard.  He  was  trying  to  escape 
from  the  cattle  guard.  *  *  *  When  I  first  saw  the 
man  in  the  cattle  guard,  the  train  was  a  little  this  side 
of  the  first  switch  west  of  me.  The  front  part  of  the 
engine  was  near  the  switch.  It  had  not  wholly  passed 
that  switch.  Part  of  the  engine  was  at  the  switch." 
On  cross-examination,  she  thought  the  locomotive  "was 
about  halfway"  between  the  street  and  the  cattle 
guard,  when  she  first  heard  the  man  shouting,  but 
**not  quite  that  far."  She  also  says  the  engine  * 'slowed 
off." 

The  plaintiff  testified  that  he  was  a  stranger  in 
Carlton,  arriving  there  early  in  the  morning  on  the 
day  of  the  accident,  seeking  **work  in  the  woods"; 
that  soon  after  noon  he  went  down  the  tracks,  with 
three  others,  who  "were  cooking  some  dinner"  ;  that 
one  of  them  gave  him  50  cents  to  purchase  tobacco  and 
alcohol  in  the  village,  and  he  "started  to  walk  up  the 
track,"  came  to  the  cattle  guard,  his  foot  slipped,  and 
caught  between  the  rail  and  the  guard.  He  then  says: 
'*  I  tried  to  get  it  out,  and  could  not  do  it.  I 
looked  around  after  it  had  gone  down,  and  didn't  see 
nothing.  I  was  trying  to  get  it  out  without  hurting 
myself,  and  could  not  do  it.  I  had  all  the  skin  off  my 
ankle  here,  and  could  not  get  out.  I  put  down  my 
hand  to  untie  the  shoe,  and  I  could  not  put  my  hand  down 
further  than  the  lacing  on  my  shoe  ;  and  I  got  my  fin- 
ger down  and  tried  to  loose  it.  I  seen  the  train  at  the 
depot  steaming,  and  I  didn't  know  what  way  she  was 
coming,  and  then  I  saw  her  coming  towards  me.     I 
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commenced  hollering.  I  didn't  know  what  track  she 
was  on.  *  *  *  She  came  along-  'down,  and  I  seen 
the  engineer,  and  I  seen  his  head  and  shoulders,  look- 
ing* towards  the  depot,  and  then  this  way,  the  same  as 
just  as  if  he  heard  hollering."  He  states,  further,  that 
the  engineer  was  looking  towards  where  he  was,  and 
that  plaintiff  was  then  '*  making  motions  with  his  hands 
and  hollering";  that  "then  about  half  ways  I  was  hol- 
lering"; that  he  saw  the  engineer  looking  that  way 
when  a  ''little  ways  from  the  depot,"  and  then  "about 
half  ways  between  where  I  was  caught  and  the  depot 
I  saw  him  turn  around  and  look  at  me";  that  plaintiff 
was  "hollering,  making  motions  with  his  hands, 
and  jerking  his  leg ;  at  the  same  time  the  engineer 
turned  and  looked  at  him";  and,  when  the  engine 
was  about  six  car  lengths  from  him,  he  pulled 
out  his  "big,  red  handkerchief,  and  waved  it.' 
On  cross-examination,  a  statement  purporting  to  have 
been  made  by  the  plaintiff  to  an  agent  of  the  defendant, 
and  written  by  the  latter,  on  the  day  after  the  accident, 
was  read  to  the  plaintiff.  It  states  after  the  prelimi- 
nary recitals  :  "  I  thought  I  could  withdraw  my  shoe, 
but  could  not.  I  then  tried  to  undo  shoe  lacing,  and 
failed.  I  saw  an  engine,  with  a  long  string  of  cars, 
coming  towards  me  ;  and,  when  engine  was  about  three 
car  lengths  from  me,  I  shouted  at  engineer,  but  could 
not  attract  his  attention.  I  then  tried  it  by  waving  a 
red  pocket  handkerchief,  and  this,  too,  failed."  With 
the  exception  that  it  should  have  read  "  three  or  four 
car  lengths,"  the  plaintiff  finally  answered  that  this 
was  a  true  statement.  His  counsel  subsequently  in- 
quired, "Did  you  holler  before  that  time?"  and  he 
answered,  "Yes,  sir."  Testimony  introduced  for  the 
defense  tended  to  show  that  plaintiff  was  intoxicated, 
but  this  is  denied  by  him.  He  says  he  "  had  two  drinks 
of  whisky."  The  engine  was  a  light  Baldwin,  "  used 
to  run  both  ways,  and  had  a  pilot  on  each  end  "  ;  but, 
running  rearward,  the  sand  could  not  have  full  effect 
for  checking  on  a  slippery  track,  as  it  could  be  applied 
only  to  one  pair  of  drivers.     The  engineer  had  served 
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as  such  20  years,  and  his  run  was  on  the  branch  be- 
tween Carlton  and  Cloquet.  A  witness  on  behalf  of 
plaintiff,  who  '*had  run  an  eng-ine  for  nearly  three 
years,"  on  freigfht  trains,  testified  as  an  expert  that  a 
train,  under  the  conditions  stated,  running-  three  miles 
an  hour,  oug-ht to  be  stopped  in  100  feet"  ;  that  "  would 
be  a  g-ood  fair  average,"  a  *'  g"ood  ordinary  stop  "  ;  but 
he  further  stated  that  engines  and  conditions  varied  so 
that  no  cast-iron  rule  could  be  laid  down,  and  a  speed 
of  four  or  five  miles  would  increase  the  distance 
required  for  stopping*.  Three  experts  on  the  part  of 
defendant,  each  of  long-  experience,  state  the  distance 
required  for  stopping,  assuming  a  speed  of  four  miles 
an  hour,  at  190  to  200  feet. 

At  the  close  of  the  testimony,  on  motion  of  the  de- 
fendant, the  court  instructed  the  jury  to  render  a  ver- 
dict for  the  defendant,  stating"  as  the  ground  that, 
"  upon  the  undisputed  facts  of  the  case,  this  injury  did 
not  occur  through  any  wrong-ful  action  upon  the  part 
of  the  defendant  "  ;  and  the  fact  is  mentioned  that  in  a 
previous  trial  verdict  had  been  rendered  for  the  plain- 
tiff, and  the  district  judg-e,  then  presiding,  had  felt 
compelled  to  set  the  verdict  aside. 

Zl  M.  Thorson^  for  plaintiff  in  error. 
Emerson  Hadley,  for  defendant  in  error. 

Before  Woods  and  Show  alter.  Circuit  Judges,  and 
Seaman,  District  Judge. 

Seaman,  District  Judge,  after  stating  the  case  as 
above,  delivered  the  opinion  of  the  court. 

If  there  is  evidence  in  this  record  which  wQuld  sus- 
tain a  verdict  that  the  injury  of  the  plaintiff  was  caused 
by  a  breach  on  the  part  of  the  defendant  of  a  duty  or 
oDligation  which  it  had  incurred  towards  the  plaintiff, 
it  is  clear  that  the  question  of  its  liability  was  for  the 
jury  to  determine.  Failing-  such  evidence,  it  would  be- 
come a  question  of  law,  to  be  withdrawn  from  the  jury 
by  directing-  a  verdict.  Even  if  the  evidence  is 
•'clearly  preponderant  "  against  negligence,  or  is  *'  of 
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such  conclusive  character  that  the  court,  in  the  exer^ 
cise  of  a  sound  judicial  discretion,  would  be  compelled 
to  set  aside  a  verdict  returned  in  opposition  to  it,"  this 
responsibility  may  be  pressed  upon  the  court.  Pacific 
Co.  V.  Pool,  160  U.  S.  438, 440, 16  Sup.  Ct.  338  ;  Rail- 
way Co.  V.  McDonald,  152  U.  S.  262,  283,  14  Sup.  Ct. 
619,  and  cases  cited. 

The  plaintiff,  at  the  time  of  his  injury,  was  neither 
in  the  relation  of  passenger,  nor  of  one  in  a  public  cross- 
ing or  place  in  which  the  public  were  licensed  to  travel, 

but,  upon  the  undisputed  facts,  was  a  mere 
SSe?IJ*T!irt""  intruder  on  the  tracks  of  the  defendant,— 

technically,  a  trespasser ;  and  this  record 
excludes  any  of  the  elements  of  implied  license  or  in- 
vitation to  such  use  which  have  given  rise  to  much  dis- 
cussion and  diversity  of  views  in  the  courts.  There- 
fore the  inquiry  is  here  squarely  presented  :  What  i^ 
the  duty  which  a  railway  company  owes  to  a  trespasser 
on  its  tracks,  and  how  and  when  does  the  duty  arise  ? 
The  decisions  upon  this  subject  uniformly  recognize  that 
the  trespasser  cannot  be  treated  as  an  outlaw  ;  and,  at  the 
least,  that,  if  wantonly  injured  in  the  operation  of  the  rail- 
road the  company  is  answerable  in  damages.  Clearly, 
then,  an  obligation  is  placed  upon  the  company  to  exer- 
cise some  degree  of  care  when  the  danger  becomes 
apparent.  Is  it,  however,  bound  to  foresee  or  assume 
that  rational  beings  will  thus  enter  as  trespassers  in  a 
place  of  danger,  and  to  exercise  in  the  running  of  its 
trains  the  constant  vigfilance  in  view  of  that  probability 
which  is  imposed  for  public  crossings?  There  are 
cases  which  would  seem  to  hold  this  strict  requirement 
(see  note  1,  Thomp.  Neg.  448 ;  Railroad  Co.  v.  St. 
John,  5  Sneed  524);  but  by  the  great  preponderance  of 
authority,  in  this  country,  and  in  England,  the  more 
reasonable  doctrine  is  pronounced,  in  effect,  as  follows: 
That  the  railroad  company  has  the  right  to  a  free  track 
in  such  places  ;  that  it  is  not  bound  to  any  act  or  service 
in  anticipation  of  trespassers  thereon  ;  and  that  the  tress- 
passer who  ventures  to  enter  upon  a  track  for  any  pur- 
pose of  his  own  assumes  all  risks  of  the  conditions  which 
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may  be  found  there,  includtiig'  the  operation  of  engines 
and  cars.  Wright  v.  Railroad  Co. ,  129  Mass.  440 ;  Rail- 
road Co.  V.  Hummell,  44  Pa.  St.  375.  The  decision  by 
this  court  in  Railway  Co.  v.  Tartt,  24  U.  S.  App.  489, 
12  C.  C.  A.  618,  and  64  Fed.  823,  adopts  the  view  held 
in  this  line  of  cases,  citing  the  authorities  of  which 
repetition  here  is  unnecessary.  The  same  doctrine  pre- 
vails in  Minnesota,  where  the  injury  in  question  arose. 
Johnson  v.  Truesdale,  46  Minn.  345,  48  N.  W.  1*136 ; 
Studley  v.  Railroad  Co.,  48  Minn.  249,  51  N.  W.  115. 
In  the  latter  case  it  was  held  that  there  could  be  no 
recovery  "unless  the  engineer  saw  the  girl  in  time  to 
avoid  the  accident,  and  then  was  guilty  of  such  gross 
negligence  in  not  trying  to  avoid  it  as  to  evince  a  reck- 
less disregard  of  .human  life  "  ;  and  the  opinion  gives 
this  further  exposition  of  the  rule : 

"  The  defendant's  engineer  was  under  no  obligation 
to  anticipate  a  trespasser,  or  to  look  out  for  persons 
walking  upon  the  track.  But  upon  discovering  plain- 
tiff's intestate  across  the  cattle  guard,  as  he  claims  she 
was  when  he  noticed  that  she  was  in  danger,  it  became 
the  engineer's  duty  to  use  proper  care  to  avoid  running 
her  down.  If  he  failed  to  exercise  proper  care,  he 
would  necessarily  be  grossly  negligent,  and  evince  a 
reckless  disregard  of  human  life."  Studley  t;.  Rail- 
road Co.,  supra. 

So,  in  Wisconsin  in  Anderson  v.  Railway  Co.,  87 
Wis.  195,  204,  58  N.  W.  79,  82,  it  is  said  : 

"  The  use  of  a  railroad  is  exclusively  for  its  owners^ 
or  those  acting  under  its  authority ;  and  the  company 
is  not  bound  to  the  exercise  of  any  active  duty  of  care 
or  diligence  towards  mere  trespassers  on  its  track,  to 
keep  a  lookout  to  discover  or  protect  them  from  injury, 
except  that,  when  discovered  in  a  position  of  danger  or 
peril,  it  is  its  duty  to  use  all  reasonable  and  proper 
efforts  to  save  and  protect  them  from  the  probable 
consequences  of  their  indiscretion  or  negligence." 

The  well-established  and  just  rule  which  holds  the 
railroad  company  to  the  exercise  of  constant  and  strict 
care  against  injury  through  its  means   is  applicable 
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only  to  the  relation  on  which  it  is  founded,  of  an  exist- 
ing duty  or  obligation.  This  active  or  positive  dut}^ 
arises  in  favor  of  the  public  at  a  street  crossing*  or  other 
place  at  which  it  is  presumable  that  persons  or  teams 
may  be  met.  It  is  not  material,  so  far  as  concerns  this 
inquiry,  whether  the  place  is  one  for  which  a  lawful 
right  of  passage  exists,  as  it  is  the  fact  of  notice  to  the 
company,  arising  out-of  its  existence  and  the  probabil- 
ity of  its  use,  which  imposes  the  positive  duty  to  exer- 
cise care  ;  the  requirement  of  an  extreme  degree  of 
care  being  superadded  because  of  the  hazards  which 
attend  the  operations  of  the  company.  The  case  of  a 
trespasser  on  the  track,  in  a  place  not  open  to  travel, 
is  clearly  distinguishable  in  the  absence  of  this  notice 
to  the  company.  There  is  no  constructive  notice  upon 
which  to  base  the  obligation  of  constant  lookout  for  his 
presence  there,  and  no  actual  notice  up  to  the  moment 
the  trainmen  have  discovered  the  fact  of  his  peril.  As 
that  peril  comes  wholly  from  his  unauthorized  act  and 
temerity,  the  risk,  and  all  positive  duty  of  care  for  his 
safety,  rests  with  the  trespasser.  The  obligation  of 
the  company  and  its  operatives  is  not,  then,  pre-exist- 
ing, but  arises  at  the  moment  of  discover3%  and  is 
negative  in  its  nature — ^a  duty,  which  is  common  to 
human  conduct,  to  make  all  reasonable  effort  to  avert 
injury  to  others  from  means  which  can  be  controlled. 
This  is  the  issue  presented  here.  It  excludes  all  in- 
quiry respecting  the  character  of  the  roadbed,  cattle 
guard,  locomotive,  brake  appliances,  or  other  means  of 
operation,  or  of  the  speed  or  manner  of  running  the 
train  up  to  the  moment  of  notice,  .because  no  breach  of 
positive  duty  is  involved.  It  is  confined  to  the  evidence 
relating  to  the  discovery  by  the  engineer  and  fireman 
of  the  plaintiff's  peril,  and  to  the  efforts  then  made  to 
avert  the  injury,  and,  out  of  that,  to  ascertain  whether, 
in  any  view  which  may  justly  be  taken,  it  is  shown 
that  these  men,  or  the  engineer,  in  disregard  of  the 
duty  which  then  confronted  them,  neglected  to  employ 
with  reasonable  promptness  the  means  at  hand  for 
stopping  the  train.     The  contention  on  behalf  of  the 
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plaintiff  affirms  this  upon  the  following  propositions, 
substantially  :  (1)  That  negligent  delay  is  expressly 
shown  by  the  plaintiff's  personal  testimony  ;  and  (2) 
that,  laying  aside  the  adverse  testimony  introduced  by 
the  defendant,  the  fact  of  such  delay  is  clearly  infer- 
able from  that  on  the  part  of  the  plaintiff,  taken  as  a 
w^hole.  Unless  one  or  both  of  these  claims  are  well 
founded,  the  inquiry  is  readily  solvable,  as  both  pre- 
sumption and  affirmative  pr^oof  are  clearly  with  the 
defendant. 

1.  The  plaintiff  testifies,  in  effect,  that  he  saw  the 
train  when  it  was  near  the  depot,  steaming 
towards  him  ;  that  "a  little  ways  from  the  RSJ'.iel!^"'^ '* 
depot  the  engineer  seemed  to  be  looking  to- 
wards him  ;"  "and  then,  about  halfways  between" 
where  he  was  caught  and  the  depot,  he  says,  **I  saw 
him  turn  around  and  look  at  me  ;"  and  '*!  was  holler- 
ing, and  making  motions  with  my  hands,  jerking  my 
leg  ;  at  the  same  time  he  turned  around  and  looked  at 
me."  Notice  cannot  be  imputed  upon  the  fact  alone 
that  the  engineer  was  in  position  to  see  the  plaintiff  on 
the  track,  but  his  presence  must  have  been  observed 
under  circumstances  which  clearly  impute  knowledge 
of  his  helpless  condition.  This  may  be  shown  by  cir- 
cumstantial evidence — by  the  ''presumptive  inference 
from  physical  facts" — which  may  overcome  both  the 
presumption  against  wrongdoing  in  the  conduct  of  the 
trainmen,  and  their  positive  testimony  that  the  plaintiff 
was  not  discovered  until  "the  engine  was  within  three 
or  four  car  lengths  of  him."  And  upon  these  premises 
it  is  argued  that  the  above  version  given  by  the  plaint- 
iff, standing  alone,  and  under  the  conditions  in  which 
he  was  placed,  is  sufficient,  without  corroborating  cir- 
cumstances, to  raise  an  issue  which  must  be  determined 
by  the  jury.  To  so  affirm  would,  at  least,  call  for  the 
adoption  of  an  extreme  view  regarding  the  province  of 
the  jury ;  but  decision  is  not  required  upon  the  bald 
proposition,  because  it  ignores  other  features  of  the 
testimony  upon  the  same  side,  either  conflicting  or 
qualifying,  to  which  just  effect  must  be  given,  as  fol- 
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lows  :  (1)  On  cross-examination  the  plain tiflF  admitted 
that  he  made  a  statement  of  the  facts,  on  the  day  fol- 
lowing* the  injury,  in  which  he  said  :  '*I  saw  an  engine 
with  a  long"  string  of  cars  coming  towards  me,  and, 
when  engine  was  about  three  car  lengths  from  me,  I 
shouted  at  engineer,  but  could  not  attract  his  attention. 
I  then  tried  it  by  waving  a  red  pocket  handkerchief, 
and  this,  too,  failed."  And  he  then  testifies  that  this 
is  true  and  correct,  except  that  it  should  have  read 
* 'three  or  four  car  lengths."  Such  statement,  taken 
by  a  representative  of  the  adverse  party,  is  always 
open  to  explanation  and  suspicion,  when  tendered  by 
way  of  admission  against  interest ;  but  here  it  is  dis- 
tinctly adopted  by  the  plaintiff,  and  made  a  part  of  his 
testimony.  The  statement  contains  no  suggestion 
either  that  he  was  caught  when  the  train  was  near  the 
depot,  or  before  it  was  within  three  or  four  car  lengths 
of  him,  or  that  he  gave  any  prior  outcry  or  signal,  or 
saw  the  engineer  looking  in  his  direction.  It  clearly 
differs  from  his  narration  as  given  on  direct  examina- 
tion, and  is  either  contradictory  in  those  particulars, 
or  makes  uncertain  whatever  of  seeming  certainty 
there  was  in  his  direct  testimony.  (2)  Two  witnesses 
of  the  occurrence  were  produced  by  plaintiff,  Frank  J. 
Ellis  and  Esther  Weilander.  They  were  near  the 
track,  but  upon  opposite  sides,  the  former  about  300 
feet,  and  the  latter  less  than  200  feet,  from  the  plaintiff. 
Both  had  the  plaintiff  in  clear  view,  heard  his  outcry, 
and  observed  the  approach  of  the  train.  Ellis  says  his 
attention  was  first  called  to  the  train  by  plaintiff's 
"yelling  and  motioning  with  his  hands  ;"  thinks  the 
engine  was  then  about  100  to  125  feet  east  of  the  street 
crossing,  or  within  200  feet  of  the  plaintiff.  He  did 
not  observe  from  his  appearance  or  cry  that  plaintiff 
was  caught,  and  therefore  turned  away,  and  did  not 
witness  the  accident.  Esther  Weilander  was  crossing 
the  tracks,  in  clear  view  of  the  cattle  guard,  but  **did 
not  see  anybody"  there,  nor  hear  any  cry,  until  after 
she  noticed  the  approach  of  the  train.  Then  she  heard 
the  plaintiff  cry  out,  and  noticed  he  **was  caught,  and 
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was  pulling*  his  foot."  Her  location  of  the  ^Hfrxne,  at 
the  tnometit  of  this  alarm  is  certain  only  in  placing*  it 
within  200  feet  or  less  of  the  plaintiff  ;  and  she  says 
the  engfine  ''slowed  oflF,"  but  was  not  stopped  before  it 
struck  the  man.  Both  of  these  witnesses  were  in  a 
position  where  they  would  have  observed  the  plaintiff 
had  he  been  caug-ht  in  the  cattle  guard  and  making  outcry 
previous  to  the  moment  of  which  they  speak  ;  and  their 
testimony  repels  any  inference  of  earlier  notice  which 
mig-ht  otherwise  appear  from  the  plaintiff's  statement. 
They  also  forcibly  tend  to  confirm  both  the  testimony 
and  the  theory  of  the  defense  that  the  entry  by  the 
plaintiff  upon  the  track,  his  entanglement  in  the  cattle 
guard,  and  his  outcry  were  all  momentary,  and  all 
occurred  when  the  engine  was  within  200  feet  of  him. 
It  follows  that  the  proposition  of  the  suflBciency  of 
proof  in  the  testimony  of  the  plaintiff  to  submit  the 
case  to  the  jury  on  the  question  of  earlier  notice  is  not 
well  founded, 

2.  The  second  proposition  is  also  untenable.  In  the 
estimates  made  by  the  bystanders  of  the  distance  at  a 
given  moment  between  a  moving  train  and  one  who  is 
in  its  pathway,  with  disaster  impending,  differences  of 
judgement  are  probable,  and  no  estimate  can  be  regarded 
as  certain.  Their  judgment  under  like  circumstances 
of  the  exact  rate  of  speed  of  the  train  is  even  more 
liable  to  be  faulty.  But  this  testimony  is  singularly 
free  from  essential  difference  respecting  the  distance  of 
the  engfine  from  the  plaintiff  when  he  cried  out,  as  the 
witnesses  for  plaintiff  place  the  maximum  at  about  200 
feet,  while  the  trainmen  state  it  at  about  150  feet. 
The  former  estimate  the  speed  of  the  train  at  3  miles 
per  hour,  and  the  latter  at  4  to  5  miles.  With  refer- 
ence to  the  distance  which  a  train  may  run  before  it 
can  be  stopped  under  conditions  stated  in  this  case,  the 
testimony  of  experts  was  received  ;  one  produced  by 
the  plaintiff,  and  three  by  the  defendant.  As  the  issue 
involved  no  question  of  negligence  for  imperfect  appli- 
ances, or  their  failure  in  accomplishment,  this  testi- 
mony can  only  be  considered  for  the  purpose  of  estab- 
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lishing'  presumptively  that  there  was  unreasonable  delay 
in  the  attempt  to  stop.  All  of  the  experts  agree  in 
8taJ:ingf  that  the  distance  required  is  dependent  upon 
numerous  conditions,  and  varies  widely ;  that  no  fixed 
rule  could  be  given,  nor  distance  stated  with  certainty; 
and  that  * 'engines  are  very  queer,"  and  some  of  the 
difficulties  were  inexplicable.  Based  upon  a  speed  of  3 
miles  per  hour  and  other  conditions  stated,  the  expert 
introduced  for  the  plaintiff  says  100  feet  ** would  be  a 
good  fair  average,"  and  *'a  good  ordinary  stop."  The 
others,  assuming  a  rate  of  4  miles,  say  that  190  to  200 
feet  would  be  required.  If  there  could  be  a  presump- 
tion of  delay  founded  on  the  former,  it  would  be  over- 
come by  the  three  opposing  opinions.  There  is, 
therefore,  no  evidence  disputing  or  weakening  the 
force  of  that  which  is  furnished  by  the  engineer, 
fireman,  and  brakeman,  that  every  means  was  applied, 
and  their  utmost  effort  made,  immediately  on  hearing 
the  cry ;  that  the  train  could  not  be  stopped  in  time 
because  of  conditions  named,  and  particularly  the 
slippery  state  of  the  rails,  and  the  impossibility,  with 
the  engine  running  backward,  of  using  sand  on  one 
pair  of  the  drivers. 

The  court  was  clearly  justified  in  directing  a  verdict 
for  the  defendant,  and  the  judgment  is  affirmed. 
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Missouri,  K.  &  T.  Ry.  Co.  of  Texas 

V. 

Rogers. 

(Supreme  Court  of  Texas^  May  20y  iSgj. ) 

Crossings — Obstruction  of  View — Negligence  of  Company — Ques- 
tion of  Fact. — The  failure  of  a  railway  company  to  keep  its  right  of 
way  free  from  obstruction  obscuring  the  view  of  the  track  at  a  cross- 
ing cannot  be  declared  as  a  matter  of  law  to  be  negligence.  It  is  a' 
question  of  fact,  in  an  action  to  recover  for  injuries  received  at  such 
a  crossing,  to  be  submitted  to  and  found  by  the  jury,  whether,  un- 
der the  circumstances,  the  obstruction  was  such  as  to  constitute  negli- 
gence on  the  part  of  the  company,  and  whether,  under  the  existing 
conditions,  the  company  exercised  due  care  in  the  operation  of  its 
train ;  and  such  obstruction  may  be  considered  by  the  jury  as  well 
to  show  a  want  of  care  on  the  plaintiff's  part  as  to  excuse  him  from 
a  failure  to  see. 

Sanne — Care  to  Be  Exercised  by  Pubh'c— Negligence-Instructions. — 
In  such  action  the  defendant  requested  to  charge  that,  '*  It  is  the 
duty  of  any  one  on  approaching  a  railway  crossing  to  exercise  the 
care  and  prudence  that  a  man  of  ordinary  care  would  exercise  under 
the  same  circumstances,  and  if  you  should  believe  that  in  the  exer- 
cise of  such  care  it  was  the  duty  of  plaintiff  to  have  stopped  before 
driving  on  the  railway,  and  he  failed  to  do  so,  you  will  find  for  the 
defendant ;  and  so,  if  you  should  believe  that  in  the  exercise  of  such 
care  it  was  his  duty  to  look  and  listen  for  the  approach  of  the  train, 
and  he  failed  to  do  so,  and  was  thereby  injured,  you  will  find  for 
the  defendant.**  Held,  that  such  instruction  was  properly  refused, 
because  it  did  not  submit  to  the  jury  the  question  whether  a  failure 
to  look  or  listen,  under  the  facts  stated,  constituted  negligence  on 
the  part  of  the  plaintiff,  and  did  not  require  the  jury  to  find  that 
such  negligence  contributed  to  plaintiff *s  injury. 

Sanne — Instruction — Duty  of  Court. — ]n  such  actions  the  group  of 
facts  on  which  the  claim  of  negligence  is  based  should  be  submitted 
to  the  jury  by  the  court  with  instructions  what  to  do  if  the  facts  be 
found  true,  or  the  reverse. 

Same — Injury  Caused  by  Negligence  of  Driver. — In  such  an  action 
the  negligent  acts  of  one  in  whose  wagon  the  plaintiff  was  riding 
when  injured,  such  acts  causing  the  injury,  will  not  be  allowed  to 
defeat  the  plaintiff's  right  of  recovery  where  he  was  not  responsi- 
ble for  such  negligence. 

Injuries  Caused  by  Apparent  Danger — Liability  of  Company. — 
Where,  through  the  negligence  of  a  railway  company,  a  person  is 
brought  into  apparent  danger  and  he  endeavors  to  escape  and  there- 
by receives  injuries,  the  company  is  liable  although  there  was  no 
real  danger,  and  the  person  might  have  avoided  the  injury  by  dif- 
ferent conduct. 
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Error  to  Second  supreme  judicial  district  court  of 
civil  appeals.     Reversed. 

T.  S.  Miller  and  Heady  Dillard  &  Muse,  for  plain- 
tiff in  error. 

Green  &  Culp,  for  defendant  in  error. 

Brown,  J.     From  the  facts  as  found  by  the  court  of 
civil  appeals  we  make  the  following-  statement :  On  the 

cuestBtei         ^*^  ^^y  ^^  August,  1895,  R.  D.  Rogers  was 

traveling  in  a  wag-on  westward  on  Broad- 
way street  in  the  city  of  Gainesville,  Tex.,  when  he 
came  to  a  crossing  of  the  said  street  over  the  railroad 
track  of  the  plaintiff  in  error,  and  an  engine  upon  the 
said  railroad  pushed  some  box  cars  backward  on  the 
said  track  towards  him  from  the  north.  On  their  ap- 
proach he  leaped  from  the  wagon,  under  the  apprehen- 
sion that  unless  he  did  so  he  would  be  run  over  by  the 
cars  and  probably  killed.  In  leaping  from  the  wagon 
he  fell,  and  injured  his  knee  and  hip  to  such  an  extent 
as  to  justify  a  verdict  for  damages  in  the  amount  of 
$750.  The  evidence  tends  to  establish  that  appellant 
was  guilty  of  negligence  in  allowing  the  coal  house  and 
an  ice  house  and  beer  house,  which  were  not  used  by 
it,  but  rented  to  private  parties  for  their  private  busi- 
ness, to  be  built  on  its  right  of  way,  at  this  crossing, 
§0  as  to  obstruct  the  view  of  its  track  north  of  the 
street  from  persons  passing  along  the  street 
westward,  and  also  in  allowing  a  box  car  to  stand 
on  one  of  its  tracks,  partly  in  Broadway  street,  so  as 
to  prevent  plaintiff  from  seeing  the  train  which  caused 
the  injury.  The  evidence  also  tends  to  establish  that 
appellant's  servants  were  guilty  of  negligence  in  pro- 
pelling the  train  too  rapidly  over  the  street,  and 
in  not  ringing  the  bell  or  blowing  the  whistle  as  it 
approached  the  street ;  but  this  is  a  controverted  issue, 
upon  which  there  is  sufficient  evidence  to  have  sup- 
ported a  verdict  either  way.  The  evidence  also  tends 
to  establish  that  the  plaintiff  was  not  guilty  of  any 
negligence  in  going  upon  the  track  when  and  where  he 
was  injured,  and  that,  upon  passing  the  obstructions 
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aforesaid  on  the  tracks  of  appellant,  the  sudden  ap- 
pearance of  the  cars,  with  their  nearness  to  the  plain- 
tiflf,  taking  into  consideration  the  speed  at  which  they 
were  approaching  him,  was  sufficient  to  produce  in  the 
mind  of  any  ordinarily  discreet  and  prudent  person  the 
belief  that  he  was  in  danger  of  being  run  over,  and  that 
it  was  necessary  for  him  to  leap  from  the  wagon  in 
order  to  save  himself,  although  the  evidence  shows 
that  if  he  had  remained  in  his  seat  on  the  wagon  he 
would  not  have  been  injured.  Upon  the  trial  before  a 
jury,  verdict  and  judgment  were  given  for  plaintiff 
below,  from  which  the  railroad  company  appealed  to 
the  court  of  civil  appeals,  which  affirmed  the  judgment 
of  the  district  court. 

The  trial  court  charged  the  jury  as  follows  :  '*(!)  It 
was  the  duty  of  the  defendant  company  to  use  ordinary 
care  and  caution  to  avoid  such  obstructions  on  its  right 
of  way  and  side  tracks  near  Broadway  street  as  would 
prevent  persons  crossing  its  road  on  said  street  to 
discover  the  approach  of  trains  crossing  said  street. 
It  was  also  the  duty  of  the  defendant  company,  in  pro- 
pelling its  cars  along  its  road  across  said  Broadway 
street,  to  use  ordinary  care  and  caution  in  order  to 
avoid  injury  to  persons  on  said  street.  (2)  By  the  term 
'ordinary  care  and  caution,'  as  used  in  this  charge,  is 
meant  that  degree  of  care  and  caution  which  an  ordina- 
rily prudent  person  would  use  under  like  circum- 
stances, and  nothing  more ;  and  the  failure  to  use  such 
care  and  caution  constitutes  negligence.  (3)  If  you 
find,  from  the  evidence,  that  at  the  time  the  plaintiff 
jumped  from  said  wagon  the  defendant  company  was 
guilty  of  negligence  in  permitting  its  right  of  way  or 
side  track  near  Broadway  street  to  be  obstructed  in  the 
manner  alleged  in  plaintiff's  petition,  and  that  such 
obstruction  was  such  as  to  prevent  persons  crossing  its 
road  on  Broadway  street  from  discovering  the  approach 
of  trains  crossing  said  street,  *  *  *  you  will  find 
for  plaintiff,  and  assess  his  damage  at  such  sum  as  in 
your  judgment,  under  the  evidence,  will  afford  him  a 
just  and  fair  pecuniary  compensation  for  the  pain  and 
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sufferiugf  endured  by  him,  if  any,  on  account  of  said 
injury,  and  also  for  the  expenses  incurred  by  him  for 
medical  treatment,  if  any,  on  account  thereof,  and  also 
for  the  value  of  the  time  he  lost,  if  any,  from  his 
accustomed  business  on  account  of  such  injury."  This 
charge  was  assigned  by  the  defendant  below  as  error, 
and  presented  to  the  court  of  civil  appeals,  and  is  here 

? resented  to  be  reviewed  by  this  court. 
.««..-» -.  ...w-  ^^6  charge  of  the  court  assumes  that  it  was 
SmpSIj!**'  ^^^  duty  of  the  railroad  company,  as  a  mat- 
ter of  law,  to  prevent  the  obstruction  of  the 
view  of  its  track  at  the  place  indicated,  and  that  the 
failure  to  perform  that  duty  was  negligence  per  se^  for 
which  the  plaintiff  was  entitled  to  recover,  without 
regard  to  the  care  with  which  the  train  was  operated 
at  the  time.  It  was  error  in  the  court  to  so  charge  the 
jury.  Whether  the  obstructioi;  was  placed  upon  the 
right  of  way  by  the  company  itself  for  its  own  use,  or 
permitted  by  it  to  be  placed  there  by  another  to  be  used 
in  connection  with  the  business  of  the  road,  is  unim- 
portant. There  is  no  law  which  declares  it  to  be  the 
duty  of  a  railroad  company  to  keep  its  right  of  way 
free  from  obstruction,  and  therefore  the  failure  to  do 
so  cannot  be  declared  as  a  matter  of  law  to  be  negli- 
gence. It  was  a  question  of  fact,  to  be  submitted  to 
and  found  by  the  jury,  whether,  under  the  circum- 
stances, the  obstruction  was  such  as  to  constitute  neg- 
ligence on  the  part  of  the  railroad  company,  and  whether, 
under  the  conditions  existing  then  and  there,  the 
railroad  company  exercised  due  care  in  the  operation  of 
its  train  for  the  protection  of  persons  passing  over  its 
road.  Dillingham  v.  Parker,  80  Tex.  572,  16  S.  W. 
335 ;  Receivers,  etc.,  v.  Stewart  (Tex.  Sup.)  17  S.  W. 
33  ;  Railway  Co.  v.  Michalke  (Tex.  Sup.)  38  S.  W.  31; 
Cordell  v.  Railroad  Co.,  70  N.  Y.  119  ;  Railroad  Co.  v. 
Stables,  62111. 313;  Dimmick  v.  Railway  Co.,  80  111.  338. 
In  Dillingham  v.  Parker,  cited  above,  a  charge  almost 
identical  with  the  first  part  of  the  charge  quoted  was 
given,  of  which  the  court  said :  *  *  We  are  of  the  opinion  that 
the  court  erred  in  giving  this  instruction.     The  case  of 
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Railway  Co.  v.  Murphy,  46  Tex.  356,  is  directly  in  point. 
In  that  case  the  court  charged  the  jury,  in  effect,  that  the 
defendant  was  guilty  of  negligence  in  the  management 
of  the  train,  if  the  conductor,  after  stopping  a  very 
short  space  of  time,  gave  the  signal  of  departure,  and 
at  the  same  instant  of  giving  said  signal  caused  the 
train  to  move,  and  the  plaintiff  was  injured  by  the  force 
of  the  moving  of  the  train  while  he  was  attempting  to 
get  on  the  car.  The  court,  in  the  opinion,  after  saying, 
in  effect,  that  if  any  law  could  be  found  which  made  it 
the  duty  of  a  conductor  to  wait  a  reasonable  time  after 
giving  the  signal,  the  charge  would  have  been  correct, 
used  the  following  language  :  'In  the  absence  of  any 
such  law  defining  the  acts  which  constitute  negligence, 
it  is  a  fact,  to  be  found  by  the  jury  upon  evidence,  as 
any  other  material  fact.  *  *  *  *  We  have  no  statute 
which  provides  that  a  railway  company  shall  not  per- 
mit an  accumulation  of  cars  upon  its  side  tracks  at  a 
crossing,  so  as  to  obstruct  the  hearing  or  the  view  of 
an  approaching  train,  and  it  was  therefore  error  to- 
instruct  the  jury  that  such  an  act  constituted  negli- 
gence. It  was  for  the  jury  to  say,  under  proper 
instructions,  whether  the  particular  acts  were  negli- 
gence or  not."  In  Cordell  v.  Railroad  Co.,  before 
cited,  the  court  of  appeals  of  New  York  said  :  "The 
obstructions  in  this  case  may,  and  perhaps  should,  have 
had  a  material  bearing  upon  two  questions :  First,  as 
to  the  contributory  negligence  of  the  plaintiff,  if  they 
prevented  his  seeing  the  approaching  train  until  he 
arrived  at  the  track,  he  would  not  be  negligent  for  not 
seeing  it  before ;  and,  secondly,  the  fact  of  the  exist- 
ence of  those  obstructions,  with  the  other  surrounding 
circumstances,  were  proper  to  be  considered  upon  the 
question  of  the  degree  of  care  and  vigilance  which  the 
defendant  w^as  bound  to  exercise  in  the  running  and 
management  of  its  train,  and  in  giving  warning  of  its 
approach.  It  cannot  be  an  independent  ground  of 
recovery."  We  think  that  the  quotation  properly 
*  states  the  rule  of  law  applicable  to  the  facts  of  the  case, 

8  (N.  s.)  A.  &  E.  R.  Cas.— 10 
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with  the  qualification  to  the  first  proposition,  stated  by  the 
court,  that  the  obstruction  mig-ht  likewise  call  upon  the 
traveler  to  exercise  more  care  than  under  other  circum- 
stances would  be  required,  and  mig"ht  be  considered  by 
the  jury  as  well  to  show  a  want  of  care  on  his  part  as  to 
excuse  him  from  a  failure  to  see  where  his  view  was  ob- 
structed. The  fact  that  the  view  of  the  track  was  ob- 
structed would  not  give  a  right  of  action  if  the  railroad 
company  exercised  such  care  in  the  operation  of  its  train 
as  a  prudent  person,  under  similar  circumstances,  having 
due  regard  for  the  safety  of  those  traveling  upon  the 
highway  over  that  road,  would  have  exercised.  It 
might  be  that  the  ringing  of  a  bell,  or  the  blowing  of  a 
whistle,  or  both,  would  not  be  such  care  as  would  be 
required  at  that  place.  A  prudent  man  might  have 
felt  it  his  duty  to  station  some  person  there  to  give 
warning  of  the  approach  of  a  train  to  those  who  were 
about  to  cross  the  track.  But  the  question  to  be  sub- 
mitted to  the  jury  was  whether  or  not,  under  the 
surrounding  conditions  and  circumstances  at  that  place, 
the  defendant  exercised  such  care  as  a  prudent  person 
would  have  exercised  under  like  conditions.  Mr. 
Thompson,  in  his  work  on  Negligence,  cites  the  case 
of  Richardson  v.  Railroad  Co.,  45  N.  Y.  846,  as  sus- 
taining the  proposition  that  an  obstruction  of  the  view 
of  a  railroad  track  might  constitute  such  negligence  as 
would  give  a  right  of  action  to  a  party  injured  ;  but  an 
examination  of  that  case  will  show  that  it  in  fact  sus- 
tains the  doctrine  laid  down  in  Cordell  v.  Railway  Co., 
before  cited.  In  the  latter  case  the  court,  referring  to 
the  doctrine  that  the  negligence  of  allowing  obstructions 
to  the  view  of  the  track  constitutes  an  independent 
ground  of  recovery,  said  :  ''Neither  the  case  of  Rich- 
ardson V.  Railroad  Co.,  45  N.  Y.  846,  nor  the  case  of 
Mackay  v.  Railroad  Co.,  35  N.  Y.  75,  so  hold."  The 
trial  court  erred  in  giving  the  charge  in  question,  and 
the  court  of  civil  appeals  erred  in  sustaining  the  judg- 
ment of  that  court,  for  which  errors  both  judgments 
must  be  reversed  and  the  cause  remanded. 

The  trial  court  charged  the  jury  as  follows  :     "(4) 
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It  was  the  duty  of  said  plaintiflF,  in  approaching-  said 
railway  track  with  the  view  of  crossing  it, 
to  exercise  ordinary  care  and  caution  for  his  |«reii«?b/pi*- 
own  safety  ;  that  is,  it  was  his  duty  to  exer-  ilJtrlJ5"S,""~ 
cise  that  degree  of  care  and  caution  which 
an  ordinarily  prudent  and  careful  person  would  have 
used  under  similar  circumstances  ;  and,  if  he  failed  to 
exercise  such  care  and  caution,  this  would  be  negfli- 
gence. "  The  charge  given  stated  correctly  the  general 
proposition  of  law  as  to  the  duty  of  the  plaintiflF  in 
approaching  the  track.  The  defendant  asked  the  court 
to  charge  the  jury  as  follows  :  "It  is  the  duty  of  any 
one  on  approaching  a  railway  crossing  to  exercise  the 
care  and  prudence  that  a  man  of  ordinary  care  would 
exercise  under  the  same  circumstances,  and  if  you 
should  believe  that  in  the  exercise  of  such  care  it  was 
the  duty  of  plaintiff  to  have  stopped  before  driving  on 
the  railway,  and  he  failed  to  do  so,  you  will  find  for 
the  defendant ;  and  so,  if  you  should  believe  thaLt  in 
the  exercise  of  such  care  it  was  his  duty  to  look 
and  listen  for  the  approach  of  the  train,  and  he 
failed  to  do  so,  and  was  thereby  injured  you 
will  find  for  the  defendant."  The  charge  requested 
by  the  defendant  was  properly  refused,  because  it  does 
not  submit  to  the  jury  the  question  whether  a  failure 
to  look  or  listen,  under  the  facts  stated,  constituted 
negligence  on  the  part  of  plaintiff,  nor  does  it  require 
the  jury  to  find  that  such  negligence  contributed  to  the 
injury  received  by  plaintiff.  These  things  might  be 
inferred  from  the  charge,  but  it  should  have  been  more 
specific.  It  being  necessary  to  reverse  the  judgment, 
we  feel  that  it  is  proper,  in  view  of  another  trial,  to 
call  attention  to  the  cases  of  Railway  Co.  r.  Shieder, 
88  Tex.  152,  30  S.  W.  902,  and  Railway  Co.  v.  Mc- 
Glamory  (Tex.  Sup.),  35  S.  W.  1058.  In  the  latter 
case,  after  approving  the  charge  given  by  the  court  as 
being  a  correct  statement  of  the  general 
rule  of  law  applicable  to  the  facts  of  that  ffJJJrJlff' 
case,  this  court  said  :  **But  the  charge  of  court, 
the  court  nowhere  undertakes  to  apply  the 
law  to  the  evidence  adduced  in  support  of  said  special 
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plea  of  contributory  negligence.  The  correct  rule  is 
that  the  defendant  had  the  right  to  prepare  and  demand 
the  giving  of  a  charge  requiring  the  jury  to  find 
whether  the  evidence  established  the  existence  of  any 
specified  group  of  facts  which,  if  true,  would  in  law 
establish  such  plea,  and  instructing  them,  if  they 
found  such  group  of  facts  to  be  established  by  the  evi- 
dence, to  find  for  the  defendant ;  and  this  would  be 
true  if  proper  charges  had  been  asked  as  to  each  of  the 
several  special  pleas  of  contributory  negligence  pre- 
sented by  the  record.  Any  other  rule  would  deprive 
litigants  of  their  right  to  have  the  court  explain  to  the 
jury  the  principles  of  law  applicable  to  the  very  facts 
constituting  a  cause  of  action  or  defense,  so  that  they 
may  intelligently  pass  upon  the  various  complicated 
issues  frequently  presented  for  their  determination  in 
one  case  under  our  practice."  The  quotation  made  so 
clearly  and  succinctly  states  the  rule  applicable  to  the 
case-  before  us  that  comment  or  further  argument 
would  be  superfluous.  It  is  especially  appropriate  in 
this  class  of  cases  to  submit  to  the  jury  the  group  of 
facts  which  it  is  claimed  constitutes  negligence  of 
either  party,  and  to  instruct  them  what  to  do  if  they 
find  the  facts  to  be  true,  or  not.  Such  a  charge  directs 
the  minds  of  the  jury  to  the  very  facts  in  issue,  and 
invokes  their  judgment  upon  the  evidence  relative  to 
that  issue. 

The  plaintiff   in   error    insists  that,   although    the 

plaintiff  below  was  not  responsible  for  the 

cmmTI'^imi.     i^egligence  of  Williams,  in  whose  wagon  he 

f eie*  of  DriTer!     was  at  the  time  riding,  yet,  if  any  act  of 

Williams  caused  the  injury  to  the  plaintiff, 
he  (plaintiff)  cannot  recover.  We  cannot  see  the  differ- 
ence between  making  the  plaintiff  responsible  for  the 
negligence  of  Williams,  and  allowing  the  acts  of  Wil- 
liams which  occasioned  the  injury  to  defeat  the  plaint- 
iff's right  of  recovery.  There  is  no  merit  in  this  prop- 
osition. 

Plaintiff  in  error  presents  this  assignment  in  this 
court :  '*The  court  erred  in  overruling  appellant's  sixth 
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assignment  of  error,  because,  under  the  seventh  para- 
graph of  the  charge  as  given,  plaintiff  would 
be  entitled  to  recover,  although  there  was  iJ^ip^SriSi. 
no  real  danger,  irrespective  of  the  question  JJJ|j;,„!*""'  •' 
of  negligence,  if  a  man  of  ordinary  prudence 
would  have  leaped  from  the  wagon,  whereas  the  rule 
is  that  if  one  brings  an  injury  upon  himself  because  of 
the  condition  of  affairs  apparently  dangerous,  but  not 
really  so,  he  cannot  recover  of  a  person  bringing  about 
this  condition  of  affairs,  unless  such  a  one  was  guilty 
of  negligence  in  bringing  it  about."  The  seventh 
paragraph  of  the  charge,  taken  in  connection  with  the 
other  clauses  of  the  same  charge,  must  have  been  un- 
derstood by  the  jury  to  mean  that  the  apparent  danger 
must  have  been  produced  by  the  negligence  of  the 
defendant ;  and  the  construction  placed  upon  the  charge 
that  it  authorized  the  recovery  whether  the  conditions 
surrounding  the  plaintiff  at  the  time  were  caused  by 
the  negligence  of  the  defendant  or  not,  is  not  sustained 
by  an  examination  and  proper  construction  of  the  whole 
charge  of  the  court.  If  the  defendant  was  not  guilty 
of  negligence,  then  it  could  not  be  made  liable  for  the 
injury.  In  the  case  of  Railroad  Co.  v.  Neff,  87  Tex., 
on  page  309,  28  S.  W.  286,  this  court,  in  treating  of 
a  similar  question,  said  :  "If  the  railroad  company  was 
without  fault,  then  it  could  not  be  held  liable,  whether 
the  injured  persons  acted  prudently  or  rashly,  because 
it  had  not  placed  them  in  the  situation  of  danger.  If, 
however,  the  railroad  company  was  guilty  of  negli- 
gence in  not  giving  the  signals,  by  which  the  deceased 
were  caused  to  be  in  danger,  then,  whether  they  acted 
wisely  and  cautiously,  or  otherwise,  it  is  liable,  because 
it  is  responsible  for  the  circumstances  which  produced 
the  action  on  their  part."  The  court  held  in  that  case 
that  "the  rule  is  sound  and  just  which  holds  the  party 
guilty  of  negligence  responsible  for  the  result,  if  that 
negligence  has  caused  another  to  be  surrounded  by  such 
circumstances  as  to  him  appear  to  threaten  the  destruc- 
tion of  his  life  or  serious  injury  to  his  person,  whether 
that  person  be  prudent  or  imprudent,  if,  in  an  effort  to 
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save*his  life,  he  makes  a  choice  of  means  from  which 
Injury  results,  and  notwithstanding-  it  may  turn  out 
that,  if  he  had  done  differently,  or  had  done  nothing, 
he  would  have  escaped  injury  altog^ether . " 

For  the  error  committed  by  the  district  court,  as  be- 
fore indicated,  the  judgments  of  the  district  court  and 
court  of  civil  appeals  are  reversed,  and  the  cause 
remanded  for  further  trial. 


Laib 

V. 

Pennsylvania  R.  Co. 

{Supreme  Court  of  Pennsylvania^  April  12 ,  iSgy,) 

Accident  at  Crossing — Negligence — Contributory  Negligence — 
Question  of  Fact. — As  a  person  driving  was  approaching-,  near  sun- 
set, a  railway  crossing  at  which  there  were  four  tracks,  a  severe 
storm  arose,  and  it  became  almost  as  dark  as  night,  and  the  rain 
descended  heavily.  There  was  evidence  that  he  stopped  his  horse  a 
few  feet  from  the  first  track,  and  then  attempting  to  cross,  was 
struck  and  killed  by  a  train  on  the  fourth  track  which  was  running 
at  from  38  to  50  miles  an  hour.  It  was  admitted  that  the  whistle 
was  not  blown,  and  there  was  conflicting  evidence  as  to  whether 
the  bell  was  rung  and  as  to  whether  the  watchman  was  at  the  cross- 
ing. Held,  that  the  questions  of  the  railway  company's  negligence 
and  the  contributory  negligence  of  the  deceased  were  for  the  jury. 

Appeal  from  Philadelphia  county  court  of  common 
pleas.     Affirmed, 

Geo.  Tucker  Bisffham,  for  appellant. 
P.  F.  Rotfiermelyjr.^  for  appellee. 

McCoLLUM,  J.  We  cannot  assent  to  the  claim  that 
in  this  case  the  court  should  have  directed  a  verdict 
for  the  defendant.  The  cases  cited  and  relied  on  to 
support  it  were  determined  upon  the  evidence  in  them. 
They  were  cases  in  which  a  compulsory  nonsuit  was 
entered,  or  a  verdict  directed  for  the  defendant,  on  the 
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ground  that  the  plaintiff's  evidence  disclosed  contribu- 
tory negfligfence.  The  neglig'ence  which  precluded  a 
recovery  was  the  failure  of  the  person  injured  or  killed 
to  stop,  look,  and  listen  before  attempting*  to  cross  the 
railroad.  The  fact  that  he  was  struck  by  the  train  the 
moment  he  stepped  or  drove  upon  the  track  was 
deemed  conclusive  against  the  presumption  or  claim 
that  he  complied  with  the  settled  rule  which  required 
him  to  do  so.  But  the  principle  on  which  they  were 
decided  does  not  bar  a  recovery  in  every  case  in  which 
a  person  is  injured  or  killed  while  crossing  a  railroad. 
It  must  be  clear  and  undisputed  that  he  did  not  comply 
with  the  rule,  or  that,  if  he  did  so,  he  must  have  seen 
or  heard  the  approaching  train.  If  the  evidence  raises 
a  doubt  on  these  points,  it  must  be  submitted  to  the 
jury.  In  McNeal  v.  Railway  Co.,  131  Pa.  St.  184,  18 
Atl.  1026,  it  w^s  held  that  while  Carroll  v.  Railroad 
Co.,  12  Wkly.  Notes  Cas.  348,  and  the  decisions  which 
followed  it,  are  sound  in  principle,  the  rule  enforced 
bv  them  is  applicable  only  in  a  clear  case.  Ellis  v. 
Railroad  Co.,  138  Pa.  St.  506,  21  Atl.  140  ;  Whitman 
V.  Railroad,  156  Pa.  St.  175,  27  Atl.  290  ;  Smith  v. 
Railroad,  158  Pa.  St.  82,  27  Atl.  847 ;  and  Link  v. 
Railroad,  165  Pa.  St.  75,  30  Atl.  820,  822— are  to  the 
same  effect.  Our  Brother  Williams,  referring  to 
these  cases  in  his  opinion  in  Davidson  v.  Railway  Co.,  171 
Pa.  St.  522,  33  Atl.  86,  said  :  *'In  all  these  cases  the 
parties  injured  drove  directly  in  front  of  a  moving 
train,  and  were  injured.  If  that  single  circumstance 
was  enough  to  dispose  of  the  question,  regardless  of 
the  surrounding  circumstances,  the  plaintiff  in  each  of 
these  cases  would  have  been  denied  access  to  the  jury. 
But  it  is  not  enough.  There  must  be  no  doubt  or  un- 
certainty about  the  facts  attending  the  accident,  in 
order  to  justify  the  courts  in  treating  the  question  of 
contributory  negligence  as  one  of  law."  The  foregoing 
views  harmonize  with  the  views  expressed  by  our 
Brother  Mitchell  in  McNeal  v.  Railway  Co.,  supra, 
and  in  Ely  v.  Railway,  158  Pa.  St.  233,  27  Atl.  970, 
and  are  in  accordance  with  many  decisions  of  this  court 
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prior  and  subsequent  to  the  decisions  in  the  cases  cited. 
Among  the  recent  decisions  on  this  point  we  note 
Haverstick  v.  Railroad  Co.,  171  Pa.  St.  101,  32  Atl. 
1128  ;  Gray  v.  Railroad  Co.,  172  Pa.  St.  383,  33  Atl. 
697  ;  Philpott  v.  Railroad  Co.,  175  Pa.  St.  570,  34  Atl. 
856;  and  Roberts  v.  Canal  Co.,  177  Pa.  St.  183,  35 
Atl.  723.  In  the  cases  in  which  the  rule  contended 
for  by  the  appellant  was  enforced,  it  was  clear  that  the 
only  inference  from  the  uncontested  facts  was  that  the 
person  injured  or  killed  did  not  stop,  look,  and  listen,  or, 
if  he  did,  he  must  have  seen  or  heard  the  train  which 
struck  him  the  moment  he  walked  or  drove  upon  the 
track.  If  it  is  clear  that  this  is  the  only  inference 
which  can  be  drawn  from  the  evidence  in  the  case 
before  us,  the  defendant's  fourth  point  should  have 
been  affirmed.  There  were  four  tracks  at  the  crossing* 
on  which  Laib  was  killed.  These  tracks  crossed  a 
public  highway,  on  which  there  was  a  great  amount  of 
travel.  Hundreds,  if  not  thousands,  of  people  passed 
over  it  daily.  There  were  no  gates  at  the  crossing, 
and  there  was  no  electric  bell  there  to  give  notice  of 
approaching  trains.  Near  sunset  on  the  10th  of  Sep- 
tember, 1894,  Laib  approached  the  crossing  from  the 
north  side  of  the  railroad.  '*A  short  time  before  he 
arrived,  a  severe  storm  arose.  It  became  almost  as 
dark  as  night,  and  the  rain  descended  in  torrents.'* 
Three  disinterested  witnesses  testified  that  he  stopped 
with  his  horse's  head  a  few  feet  from  the  first  track, 
then  started  across,  and  was  struck  by  a  train  on  the 
fourth  track,  which  train  was  moving  at  the  rate  of 
about  50  miles  an  hour.  They  also  testified  that  no 
bell  was  rung  or  whistle  blown,  and  as  he  started 
across  the  tracks  they  looked  in  the  direction  from 
which  the  train  came,  and  that  it  was  not  visible  then, 
because  of  the  rain  and  darkness.  They  testified  fur- 
ther that  there  was  no  watchman  at  the  crossing  at  the 
time  of,  or  immediately  before,  the  accident.  This 
testimony  was  contradicted  by  the  defendant's  wit- 
nesses.    The  engineer  testified  that  the  train  was  run- 
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ning"  at  the  rate  of  from  38  to  40  miles  an  hour,  although 
he  had  previously  testified  before  the  coroner  that  it 
^was  running"  at  the  rate  of  about  50  miles  an  hour. 
He  also  testified  that  the  bell  was  rung,  and  that  there 
was  a  headlig-ht  on  the  engine.  The  watchman  testi- 
fied that  he  was  at  the  crossing  when  Laib  approached 
it,  and  that  he  waved  his  lamp,  and  called  to  him  to 
*' look  out  for  the  fast  train."  He  also  testified  that 
he  saw  the  headlight  and  heard  the  bell  ring.  Their 
testimony  was  supported  to  some  extent  by  the  testi- 
mony of  other  witnesses  for  the  defendant.  It  was 
conceded  by  the  engineer  and  the  defendant  that  the 
whistle  was  not  blown.  It  is  obvious  from  the  undis- 
puted testimony  that  the  conditions  created  by  the 
storm  were  not  favorable  to  a  view  of  the  tracks  for 
any  considerable  distance  from  the  crossing,  and  that 
they  naturally  impaired  the  ability  to  hear  the  signals 
which  ordinarily  give  notice  of  an  approaching  train. 
If  these  conditions  required  of  Laib  a  higher  degree  of 
care  in  the  performance  of  his  duty  to  stop,  look,  and 
listen,  they  also  required  the  defendant  to  exercise 
care,  commensurate  with  the  danger,  to  render  the 
crossing  reasonably  safe  under  the  circumstances.  In 
Childs  V.  Railroad  Co.,  150  Pa.  St.  73,  24  Atl.  341,  we 
held  that,  "The  greater  the  speed,  the  greater  the 
degree  of  care  required  in  giving  warning  when  ap- 
proaching a  road  crossing  at  grade."  In  that  case,  as 
in  this,  the  defendant's  witnesses  testified  that  the  bell 
was- rung,  and  it  was  admitted  by  the  defendant  that 
the  whistle  was  not  blown.  The  questions  whether 
the  ringing  of  the  bell  furnished  adequate  notice  of  the 
approach  of  the  train,  and,  if  not,  whether  the  failure 
to  blow  the  whistle  was  negligence  on  the  part  of  the 
defendant,  were  submitted  to  the  jury.  In  this  case 
the  speed  of  the  train  and  the  conditions  referred  to, 
independent  of  the  conflicting  testimony  in  relation  to 
the  ringing  of  the  bell,  fairly  raised  the  questions  sub- 
mitted to  the  jury  in  Childs'  Case. 
We  discover  nothing  in   the  defendant's   first  and 
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second  points  which  furnish  ground  for  reversing*  the 
judgment.  The  questions  whether  the  presumption 
that  the  engineer  and  fireman  did  their  duty  in  giving* 
the  signal  of  the  approach  of  the  train  to  the  crossing 
was  strengthened  by  the  testimony  of  the  engineer  as 
to  the  ringing  of  the  bell,  and  whether  the  testimony 
that  the  bell  was  not  rung  outweighed  the  presumption 
and  the  testimony  that  it  was  rung,  were  clearly  for 
the  jury,  upon  the  evidence  in  the  case  applicable  to 
them.  In  this  connection,  we  may  add  that  it  was  held 
in  Haverstick  v.  Railroad  Co.,  sufra^  that  the  pre- 
sumption that  the  trainmen  performed  their  duty  when 
a  train  approached  a  grade  crossing  might  be  rebutted 
by  the  testimony  of  a  single  witness  for  the  plaintiflF 
that  no  whistle  was  sounded  or  bell  rung.  Upon  full 
consideration  of  all  the  evidence  in  the  case,  we  con- 
clude that  the  questions  of  the  alleged  negligence  of 
the  defendant  and  the  alleged  contributory  negligence 
of  the  plaintiff's  decedent  were  for  the  jury,  and  were 
submitted  to  them  under  proper  instructions.  Judg- 
ment affirmed. 
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City  of  Owensboro 

V. 

Owensboro  &  N.  R.  Co. 

{Court  of  Appeals  of  Kentucky^  May  15^  iSgjJ) 

Railroads  in  Streets — Municipal  Consent — Ratification. — Two  ordi* 
nances  were  passed  by  the  common  council  of  a  city  authorizing^ 
the  construction  in  the  streets  of  a  railroad  which  had  already  been 
constructed  there  before  the  adoption  of  the  ordinances.  One  of 
the  ordinances  was  passed  prior  to  the  passag-e  of  an  act  by  the 
legislature  conferring*  power  upon  the  council  to  grant  rights  of 
way  in  the  streets  to  railroads,  the  other  ordinance  being  adopted 
after  the  passage  of  the  act.  Held,  the  effect  of  such  ordinances 
was  to  ratify  and  legalize  the  construction  and  operation  of  the 
road. 

Same — Obstruction  of  Streets — Construction  of  Ordinance. — The 
provision  in  a  city  ordinance  granting  a  right  of  way  in  the  streets 
to  a  railway  company  that  it  was  to  be  **so  constructed  as  not  to 
impede  or  obstruct  footmen  or  vehicles  over  said  tracks  at  any 
point ;  *  *  *  and  at  each  intersection  of  the  street  a  convenient 
and  easy  crossing  to  be  made  by  said  railroad  company  for  the  pas- 
sage of  footmen  and  vehicles  of  every  description,"  was  not  in- 
tended to  cause  the  road  to  l>e  constructed  so  as  to  afford  passage  to 
vehicles  at  every  point  on  the  right  of  way. 

Same — Change  of  Grade — injury  to  Road — Validity  of  Ordinance. 
— ^A  city  ordinance  granting  a  right  of  way  in  the  streets  to  a  rail- 
way company  provided  that  no  ordinance  should  be  enacted  which 
would  render  the  tracks  useless  for  usual  and  ordinary  purposes. 
Meld,  that  the  company  would  not  be  compelled  to  comply  with  an 
ordinance,  passed  after  the  construction  of  the  road,  making  a 
change  in  the  grade  of  the  streets  which  would  render  the  tracks 
useless. 

Appeal  from  Daviess  county  circuit  court.  Affirmed. 

J.  D.  Atcheson  andy.  A.  Dea^  for  appellant. 

W.  F.  Browder  and  H.  W.  Bruce,  for  appellee. 

Paynter,  J.     The  relief  sougfht  in  this  case  is  that 
the  Owensboro  &  Nashville  Railroad  Company  shall  be 
required  to  remove  its  track  from  Lewis  street,  in  the 
city  of  Owensboro,  and,  if  that  cannot  be         ^^  ^ 
done,  then  that  it  should  be  required  to  con- 
form the  g'rade  of  its  road  in  the  street  named  to  the 
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grade  of  the  street  established  by  the  city  ordinance  on 
August  17,  1891.  It  is  insisted  that  the  road  was  origi- 
nally constructed,  and  since  maintained  and  operated,  in 
Lewis  street,  without  lawful  authority,  and  that  it  is 
refusing  to  conform  its  grade  to  the  requirements  of 
the  ordinance.  The  city  council  has  declared  the  road 
a  nuisance.  The  Owensboro  &  Nashville  Railroad 
Company  is  the  successor  to,  and  has  acquired  all  the 
rights  of,  the  Owensboro  &  Russellville  Railroad  Com- 
pany. The  latter  road  was  incorporated  by  an  act  of 
the  legislature  in  1867.  In  1869,  the  road  was  con- 
structed in  Lewis  street,  from  Fourth  to  McFarland 
street,  which  was  the  southern  limit  of  the  city  ;  thence, 
through  the  country,  to  Russellville.  At  that  time  the 
legislature  had  not  conferred  upon  the  common  council 
of  Owensboro  the  authority  to  grant  rights  of  way  in 
its  streets  for  the  construction  and  operation  of  rail- 
roads. In  1872  the  southern  limit  of  the  city  was  ex- 
tended to  a  point  beyond  McParland  street, — to  what  is 
now  called  Virginia  street.  On  March  14,  1872,  the 
council,  by  an  ordinance,  granted  the  right  to  the  rail- 
road company  to  use  and  occupy  Lewis  street,  for  rail- 
road purposes,  from  the  southern  limit  of  the  city  to 
the  top  of  the  bank  of  the  Ohio  river,  at  the  foot  of 
Lewis  street,  with  a  single  track,  and  to  make  turnouts 
and  side  tracks.  The  right  of  way  was  also  granted, 
in  the  ordinance,  to  the  company  to  extend  its  road 
along  Water  street,  either  up  or  down  the  river  at  the 
foot  of  Lewis  street,  with  side  tracks.  The  ordinance 
provided  that  the  "  tracks,  side  tracks,  and  turnouts  of 
the  railroad  to  be  so  constructed  as  not  to  impede  or 
obstruct  footmen  or  vehicles  over  said  tracks  at  any 
point ;  the  side  tracks  and  turnouts  to  be  laid  level  with 
the  surface  of  the  street,  on  such  grade  as  may  be  pre- 
scribed by  the  mayor  or  council  of  Owensboro,  and  at 
each  intersection  of  the  street  a  convenient  and  easy 
crossing  to  be  made  by  said  railroad  company  for  the 
passage  of  footmen  and  vehicles  of  every  description  ; 
such  crossing  to  be  floored  or  paved  with  stone,  gravel, 
or  suitable  material,  and  the  space  between  rails  to  be 
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ballasted,  and  filled  with  stone,  gravel,  or  other  suita- 
ble material,  level  with  the  surface  of  the  street.  * 
*  *  Said  railroad  company  shall  lay  down  and  con- 
struct said  track,  when  commenced,  and  fill  in  between 
the  rails,  and  pave  for  two  feet  on  either  side  thereof, 
as  hereinbefore  set  forth,  with  celerity  and  dispatch,  so 
as  to  obstruct  the  streets  in  so  doing*  for  as  short  a  time 
and  as  little  as  possible  for  the  completion  of  the  work. " 
The  ordinance  further  recites  that  the  grant  is  made  in 
consideration  that  the  railroad  shall  carry  and  deliver 
coal,  timber,  stone,  etc.,  over  their  road  at  its  reg^ular 
tariff  rates,  and  that  the  railroad  company  shall  not 
make  any  discrimination  against  the  city  of  Owensboro 
or  any  citizen  of  Owensboro,  in  freight  and  transporta- 
tion, in  favor  of  their  corporation.  The  ordinance  con- 
tained a  proviso,  as  follows  :  "  That  no  ordinance  shall 
be  enacted  by  said  city  council  which  shall  render  the 
use  of  the  said  track,  side  tracks,  and  turnouts  use- 
less for  the  usual  and  ordinary  purposes  for  which  they 
were  intended."  The  Owensboro  &  Nashville  Rail- 
road Company  purchased  and  became  the  owners  of, 
and  acquired  the  rights  and  privileges  of,  the  Owens- 
boro &  Russellville  Railroad  Company ;  and  the  city 
council,  in  Aug^ust,  1877,  gfranted  the  right  to  the  com- 
pany to  g'rade  Lewis  street  from  the  terminus  of  the 
railroad  at  Fourth  street  to  the  river,  so  as  to  make  the 
proper  and  necessary  grade  for  their  railroad  track, 
after  which  the  company  built  its  track  from  the  points 
indicated  to  the  river.  The  railroad  company  seems  to 
have  accepted  the  provisions  of  the  ordinance  mentioned. 
In  1882,  the  legislature  conferred  the  power  upon  the 
common  council  to  g"rant  rights  of  way  to  railroads  on 
the  streets  of  Owensboro.  On  April  9,  1883,  the  city 
council  passed  an  ordinance,  with  a  preamble  in  which 
was  recited  the  action  of  the  council  on  March  14, 1872, 
and  of  August  29,  1877,  by  which  the  Owensboro  & 
Nashville  Railroad  Company  was  g-ranted  a  right  to 
construct  a  double  track  over  the  route  we  have  before 
mentioned,  upon  the  same  conditions  and  subject  to  the 
same  restrictions  as  were  contained  in  the  ordinances 
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mentioned.  The  railroad  company  did  not  build  a 
double  track  under  this  grant,  or  at  all.  No  change  in 
the  grade  of  the  road  seems  to  have  been  made  since  its 
construction,  and  of  course  none  since  the  passage  of 
the  ordinance  mentioned  requiring  the  grade  to  be 
changed. 

Section  12  of  the  act  to  incorporate  the  railroad  com- 
pany reads  as  follows  :  **That  the  president 
SSlJtf^ioBieipai  3.nd  directors  of  the  said  company  are  here- 
GMifBt-Batiiica-  by  vested  with  all  power  and  rights  neces- 
sary to  the  construction  of  the  railroad  from 
the  city  of  Owensboro  to  the  city  of  Russell ville.  *  *  *" 
Under  this  section  of  the  charter  it  is  contended  the 
railroad  company  had  the  authority  to  construct  its  road 
along  Lewis  street,  in  the  city  of  Owensboro.  The 
company  contends  that,  under  charter  provisions  fixing 
the  termini  of  the  railroads,  the  word  *'from"  means 
**from  within,"  and  opinions  of  other  courts  are  cited 
which  support  the  contention  ;  but  we  do  not  expressly 
decide  that  question,  as  it  is  not  necessary  to  do  so, 
according  to  our  view  of  this  case.  A  railroad  company 
cannot  build  its  line  along  the  streets  of  a  city  or  town 
without  legislative  authority,  either  conferred  upon  it 
by  the  company's  charter  or  by  permission  of  the  city 
or  town  acting  by  legislative  authority.  The  charter 
authorizes  the  road  to  be  constructed  from  Owensboro 
to  Russellville,  and  authority  of  the  common  council  of 
the  city  of  Owensboro  is  implied  to  grant  the  railroad 
the  right  to  construct  and  operate  its  line  of  railway 
through  the  streets.  The  common  council  did  not 
grant  this  authority  at  the  time  the  road  was  built  from 
Fourth  street  to  the  southern  limit  of  the  city.  We 
regard  the  ordinance  of  the  city  made  in  1872  as  a  rati- 
fication of  the  action  of  the  railroad  in  constructing  its 
line  along  Lewis  street.  The  action  of  the  council  in 
1883,  after  it  had  obtained  legislative  authority  for 
granting  rights  of  way  to  railroads  to  be  built  along  the 
streets  of  the  city,  in  our  opinion  was  a  ratification  of 
the  act  of  the  railroad  in  laying  its  track  on  the  streets. 
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The  eflFect  was  to  legalize  the  construction  and  opera- 
tion of  the  railroad. 

It  is  argfued  for  the  city  that,  if  this  be  true,  the 
railroad  company  has  not  complied  with  the  conditions 
of  the  grant.     It  is  contended  that  the  com- 
mon council  had  the  right,  by  reason  of  the  "M\roJt-*ew?*" 
E)wer  it  reserved,  to  prescribe  a  grade  for  J^J^'^*'' •' •'**" 
ewis  street,  and  compel   the   railroad   to 
conform  to  it  or  remove  its  tracks.     The  ordinance 
says  that  the  railroad  is  to  be  so  constructed  as  to  not 
impede,  hinder,  or  obstruct  the  passage  of  footmen  or 
vehicles  over  its  track  at  any  point.     Still  it  cannot  be 
said  that  it  was  the  intention  by  that  provision  of  the 
ordinance  that  the  railroad  track  was  to  be  so  con- 
structed that  vehicles  could  pass  over  it  at  any  point 
along  its  line.     To  show  that  was  not  the  meaning  of 
it,  it  is  but  necessary  to  look  at  the  other  part  of  the 
ordinance,  which  provides  that  at  the  intersection  of 
the  streets  convenient  and  easy  crossings  are  to  be 
made  for  the  passage  of  footmen  and  vehicles.     These 
clauses,  taken  together,  clearly  show  what  the  pur- 
poses were.     It  cannot  reasonably  be  said  that,  if  the 
road  was  to  be  constructed  so  that  vehicles  could  pass 
over  it  at  any  point,  it  was  necessary  to  have  special 
crossings  at  intersecting  streets.     Besides,  when  these 
ordinances  were   passed,  the   railroad   had 
already  constructed-  its  track.      The  ordi-  JSlT^ hjlf J u 
nance  of  ratification  did  not  require  it  to  jJJJi^'?***'^  •' 
change  its  grade.     The  city  has  the  right  to 
make  proper  regulations  as  to  grade  and   as  to  the 
proper  operation  of  the  trains  through  the  city.    When 
the  railroad  has  been  constructed,  as  in  this  case,  the 
city  council  has  no  power  to  prescribe  such  grade  for 
the  track  of  the  railroad  which,  in  the  language  of  the 
court  below,  **would  be  tantamount  to  the  removal  of 
the  road/'     The  city  of  Owensboro  is  situated  on  the 
Ohio  river,  on  undulating  ground,  high  along  the  point 
near  the  river,  and  gradually  falling  to  the  center,  and 
then  rising  again  from  the  center  towards  the  southern 
boundary,  where  it  is  higher.     This  necessarily  re- 
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quired  the  railroad  company  to  make  fills  alongf  part  of 
its  line  on  Lewis  street.  The  ordinance  seeks  to 
change  its  g-rade,  so  that  it  could  not  use  its  track  in  a 
reasonable  and  proper  manner,  and,  if  enforced,  would 
probably  compel  it  to  abandon  its  property  in  the  city. 
To  guard  against  this  kind  of  contingency,  the  proviso 
which  we  have  quoted  was  inserted  in  the  original  ordi- 
nance. It  expressly  declared  that  no  ordinance  should 
be  enacted  which  would  render  its  tracks  useless  for 
the  usual  and  ordinary  purposes  for  which  they  were 
intended.  The  city  cannot  do  indirectly  that  which  it 
is  powerless  to  do  directly.  The  street  is  66  feet 
wide.  The  agreed  facts  in  the  record  show  that 
the  grade  of  the  railroad  for  more  than  one-half  of  the 
distance  is  practically  the  same  as  that  of  the  street. 
For  the  balance  of  the  way,  till  it  reaches  a  point  which 
was  the  original  limit  of  the  city,  the  road  for  vehicles 
on  either  side  of  the  track  is  from  11  to  13  feet  to  the 
line  of  the  sidewalk,  as  built  at  some  places  and  con- 
templated at  others.  Prom  the  original  southern 
boundary  line  to  the  present  one,  the  way  for  vehicles 
on  either  side  of  the  embankment  is  7  feet  wide.  A 
city  having  sidewalks  built  must  have  some  regard  for 
the  rights  of  the  railroad  company  and  those  who  desire 
the  use  of  the  streets  as  foot  and  carriage  way.  It 
would  seem  that,  if  the  sidewalks  were  built  with  due 
regard  to  the  rights  of  the  railroad  company  and  the 
citizens  of  the  town,  no  difficulty  will  be  experienced 
for  vehicles  to  pass  along  the  street,  even  from  the 
point  of  the  original  southern  boundary  line  to  the 
present  one.  This  court,  in  Cosby  v.  Railroad  Co.,  10 
Bush,  292,  did  not  decide  whether  the  common  council 
of  the  city  of  Owensboro  had  or  not  the  legislative 
authority  to  grant  the  Owensboro  &  Russellville  Rail- 
road Company  the  right  to  lay  down  this  track  and 
operate  its  road  through  Lewis  street.  In  our  opinion, 
the  city  is  not  entitled  to  the  relief  sought.  Therefore 
the  judgment  is  affirmed. 
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Louisville  &  N.  R.  Co. 

V. 

Louisville  S.  Ry.  Co. 

{Court  of  Appeals  of  Kentucky,  Feb,  i8,  iSgf,) 

Trackage  Rights — Lease — Construction  of  Contract. — A  contract 
entered  into  between  two  railway  companies  whereby  one  granted 
to  the  other  trackage  rights  in  the  city  of  Lexington  stipulated  that 
for  such  rights  the  company  receiving  them  should  pay  25  cents  for 
each  car  passing  over  the  main  track  of  the  first  company,  coming 
from  or  going  to  points  in  the  city,  "excepting  only  empty  freight 
cars  and  such  loaded  freight  cars  as  are  destined  to  or  originate  at 
points  outside  of  Lexington,  on  or  beyond  first  party's  line  of  rail- 
road, and  are  hauled  over  said  first  party's  line  of  railroad,  and  75 
cents  for  each  loaded  car,"  etc.  Hela,  that  the  excepting  clause  cov- 
ered two  classes  of  cars,  (1)  empty  freight  cars,  and  (2)  loaded 
freight  cars  coming  from  or  going  to  points  outside  of  the  city. 

Appeai^   from  Payette   county  circuit  court.     A/-- 
firmed. 

m 

Breckinridgre  &  Shelby,  for  appellant. 

Edvj.  Colston  and  R.  A.  Thornton,  for  appellee. 

Du  Relle,  J.  The  Kentucky  Central  Railroad 
Company,  the  control  of  which  subsequently  passed  to 
the  appellant,  the  Louisville  &  Nashville  Railroad 
Company,  entered  into  an  agfreement  with  the  appellee, 
the  Louisville  Southern  Railway  Company,  whereby 
certain  trackage  rights  in  the  city  of  Lexington  were 
accorded  to  the  Louisville  Southern  Railway  Company. 
The  contract,  after  reciting  the  ownership  and  posses- 
sion by  the  Kentucky  Central  Company  of  certain 
rights  of  way,  tracks,  and  terminal  facilities  in  the  city 
of  Lexington,  and  that  it  was  desired  to  facilitate  the 
interchange  of  traffic,  granted  to  the  Louisville  South- 
ern Railway  Company  the  privilege  of  connecting  its 
tracks  at  a  point  a  little  west  of  Cox  street,  and  agreed 
to  give  the  latter  company  trackage  rights,  as  in  the 
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agreement  specified,  over  its  tracks  from  the  junction 
near  Cox  street  to  the  stock  yards  and  insane  asylum, 
in  one  direction,  and  to  Merino  street,  in  the  other. 
The  controversy  arises  under  the  fifth  clause  of  the 
agreement,  which  provides  as  follows:  "For  the  use 
of  the  trackag-e  rights  over  the  line  of  railroad  de- 
scribed in  parag*raph  first,  which  are  herein  conferred, 
the  party  of  the  second  part  agrees  to  pay  to  the  party 
of  the  first  the  sum  of  twenty-five  cents  for  each  car 
which  passes  over  said  line  of  main  track,  or  any  part 
thereof,  coming  from  or  going  to  points  in  Lexingix)n 
or  any  siding  in  said  city  lying  east  of  Merino  street, 
excepting  only  empty  freight  cars  and  such  loaded 
freight  cars  as  are  destined  to  or  originate  at 
points  outside  of  Lexington,  on  or  beyond  first 
party's  line  of  railroad,  and  are  hauled  over  said 
first  party's  line  of  railroad,  and  75  cents  for  each 
loaded  car  passing  over  said  tracks,  or  any  part  thereof, 
and  using  any  sidings  or  yards  situated  between  the 
afore-mentioned  junction,  near  Cox  street,  the  stock 
yards,  and  insane  asylum."  The  particular  dispute  is 
upon  the  words,  "excepting  only  empty  freight  cars." 
It  is  contended  on  the  part  of  appellant  (lessor)  that  the 
contract  provided  for  trackage  for  two  classes  of  cars  : 
First,  those  which  passed  over  the  track  in  question 
coming  from  or  going  to  points  in  Lexington  east  of 
Merino  street,  as  to  which  a  rate  of  25  cents  per  car 
was  to  be  charged ;  and,  second,  those  which  passed 
over  the  track  and  used  the  Kentucky  Central  sidings 
or  yards  situated  between  the  junction  points  and  the 
stock  3rards  and  insane  asylum,  as  to  which  a  rate  of  75 
cents  per  car  was  to  be  charged.  And  as  to  the  con- 
troversy relating  to  the  25-cent  class,  upon  the  proper 
construction  of  the  words  exempting  from  the  rate 
certain  cars  which  were  entitled  to  free  passage,  appel- 
lant's contention  is  that  it  was  not  intended  by  the 
language  used  to  give  all  empty  freight  cars  free  track- 
age rights  by  the  exception,  but  that  the  words,  "as 
are  destined  to  or  originate  at  points  outside  of  Lexing- 
ton,"  etc.,    relate  to,   and   should   by  the    court    be 
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restricted  to,  empty  freight  cars  as  well  as  to  loaded 
freigcht  cars,  and  that  such  empty  f reigfht  cars  as  did 
not  come  within  the  condition  thus  claimed  to  be  pro- 
vided by  the  contract  must  pay  the  25- cent  rate. 

It  is  urg-ed  that  by  looking*  at  the  situation  at  the  time 
the  contract  was  made,  when  the  lessee  (appellee)  sought 
the  privilege  of  entering  Lexington,  it  having  then  no 
entrance  of  its  own  into  the  city,  and  being  dependent 
entirely  upon  lines  with  which  it  was  more  or  less  in 
competition,  it  would  naturally  be  required  to  pay 
trackage  for  all  cars  whose  travel  over  the  tracks  of  the 
appellant  (lessor)  would  not  be  of  benefit  to  appellant, 
and  that  cars  coming  from  or  going  to  points  beyond 
the  line  of  the  lessor  would  naturally  be  admitted  to 
free  trackage,  in  order  that  the  lessor  company  might 
stimulate  such  business  over  its  main  line  from  points 
beyond  its  terminus,  by  giving  free  use  of  its  tracks  to 
such  cars  as  came  from  or  went  to  points  beyond  its 
line,  in  order  to  entitle  itself  to  its  pro  rata  of  the 
freight  which  such  cars  carried,  which  would  thereby 
be  increased.  It  is  urged  further  that  the  grammatical 
construction  placed  by  the  appellee  upon  the  wording 
of  the  sentence  is  too  narrow,  and  that  the  court  should 
disregard  it,  in  order  to  effectuate  what  is  claimed  to 
be  the  manifest  intention  of  the  appellants  in  making 
the  agreement,  as  shown  by  their  situation  at  the  time, 
and  the  fact  that  such  a  construction  would  be  of  far 
greater  benefit  to  them.  This  argument  would  be 
unanswerable,  if  addressed  to  the  appellants'  officers 
at  the  time  of  entering  into  the  contract.  But,  in  con- 
struing a  written  contract  in  which  there  is  no  ambigui- 
ty of  language,  the  courts  are  confined  to  the  language 
which  the  parties  elected  to  use  :  and  the  language  of 
the  contract,  after  providing  that  all  cars  coming  from 
or  going  to  points  in  Lexington  east  of  Merino  street 
should  be  charged  25  cents  each,  proceeds  thus  :  '*  Ex- 
cepting only  empty  freight  cars  and  such  loaded  freight 
cars  as  are  destined  to  or  originate  at  points  outside  of 
Lexington,"  etc.  It  will  be  seen,  therefore,  that  the  ex- 
cepting clause  covers  two  classes  of  cars,  (1)  empty 


164  TRACKAGE  RIGHTS— LEASE.  ^^1-  ^™ 

(N.  S.) 

Louisville  &  N.  R.  Co.  v.  Louisville  S.  Ry.  Co. 

freight  cars  and  (2)  loaded  freig"ht  cars  which  come 
from  or  go  to  points  outside  of  Lexington  beyond  the 
Kentucky  Central  line  of  road.  This  language,  *'  ex- 
cepting only  empty  freight  cars  and  such  loaded  freight 
cars  as  are  destined  to  or  originate  at  points  outside  of 
Lexington,"  etc.,  grammatically  and  logically  signifies 
that  all  empty  freight  cars  are  excepted  from  the  25-cent 
rate,  and  that  such  loaded  freight  cars  as  are  destined  to 
or  originate  at  points  beyond  appellant's  line  are  also  ex- 
empt. The  rule  applying  to  the  construction  of  con- 
tracts is  that,  where  there  is  no  ambiguity  in  the  words 
employed,  the  courts  cannot  put  upon  them  any  inter- 
pretation contrary  to  that  which  the  words  signify  ;  and 
this  rule  applies  equally  to  the  construction  of  statutes, 
and  every  kind  of  written  instrument.  Connelly  v. 
Magowan,  3  T.  B.  Mon.  153.  There  appears  to  us  not 
to  be  the  slightest  ambiguity  in  the  language,  and 
therefore  no  room  for  us  to  affix  to  them  an  interpreta- 
tion contrary  to  the  meaning  of  the  words  used.  The 
exception  as  to  the  empty  freight  cars  is  absolute  ;  the 
language  being,  '*  excepting  only  empty  freight 
cars."  The  word  "such,"  which  precedes  the  other 
class  of  cars  provided  for  in  the  exception,  vz3.^  *'  load- 
ed freight  cars,"  etc.,  is  omitted  from  that  part  of  the 
clause  which  refers  to  the  empty  freight  cars,  and  the 
words,  **  such  *  *  *  as  are  destined  to  or  originate 
at  points  outside  of  Lexington,"  etc.,  refer,  and  can 
refer,  only  to  the  words  which  are  included  in  the 
blank,  vi2.,  "loaded  freight  cars,"  and  cannot  be  ex- 
tended so  as  to  relate  to  or  qualify  the  words  "  empty 
freight  cars, "  which  precede  that  clause.  We  do  not 
feel  justified,  in  the  absence  of  any  ambiguity,  to  inter- 
polate the  w^ord  "such,"  before  the  words  "empty 
freight  cars,"  in  order  to  make  the  clause  susceptible 
of  the  construction  contended  for  by  appellants.  It 
follows,  therefore,  that  the  judgment  of  the  lower  court 
must  be  affirmed. 
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JoPLiN  &  W.  Ry.  Co. 

V. 

Kansas  City,  Ft.  S.  &  M.  Ry.  Co. 

{Supreme  Court  0/ Missouri,  Div,  No.  /,  Nov.  //,  /Sg6.) 

Pending  Motion  for  Assessment  of  Damages — Appeal — Effect. — 
A  state  statute  provided  that  upon  the  dissolution  of  an  injunction, 
in  whole  or  in  part,  damag'es  should  be  assessed  by  a  jury,  or,  if 
neither  party  require  a  jury,  by  the  court.  Held,  that  under  such 
statute  the  assessment  of  damages  on  an  injunction  bond  follows  a 
final  determination  of  the  injunction  suit,  and  that  an  appeal  from 
the  final  judgment  may  be  taken  while  a  motion  for  the  assessment 
of  damages  is  pending,  the  appeal  suspending  action  on  the  motion 
until  the  case  is  finally  determined. 

Purchase  of  Right  of  Way— Condemnation  of  Additional  Strip — 
Right  of  Purchaser. — The  plaintiff  railway  company  purchased  a 
right  of  way,,  25  feet  in  width,  over  a  tract  of  land,  and  filed  a  pro- 
file map  of  the  route  adopted  with  the  clerk  of  the  county  court  in 
accordance  with  the  requirements  of  a  state  statute.  Subsequently, 
deeming  this  right  of  way  insufficient,  it  instituted  proceedings  to 
condemn  an  additional  right  of  way  of  25  feet.  A  few  hours  before 
the  commencement  of  the  proceedings  the  defendant  railway  com- 
pany, which  also  desired  to  reach  the  same  point,  a  mill,  obtained 
from  the  landowner  a  verbal  agreement  to  convey  the  same  land 
which  the  plaintiff  sought  to  condemn  and  which  covered  the  entire 
space  between  the  plaintiff's  purchased  right  of  way  and  the  mill, 
and  had  commenced  to  grade  it.  The  state  statutes  conferred  upon 
every  railroad  corporation  the  right  **  to  lay  out  its  road,  not  ex- 
ceeding one  hundred  feet,  and  to  construct  the  same,  and  for  the 
purpose  of  cuttings  and  embankments,  to  take  as  much  more  land 
as  may  be  necessary  for  the  proper  construction  and  security  of  its 
road,"  the  laud  for  the  right  of  way  to  be  taken  cither  by  voluntary 
grant  or  condemnation.  Held,  that  the  plaintiff  must  be  considered 
to  have  elected  to  take  and  hold  the  25  feet  for  its  right  of  way,  in- 
stead of  100  feet  as  authorized  by  statute,  and  whatever  right  to  or 
lien  upon  the  land  it  may  have  secured  by  locating  its  road  and  fil- 
ing its  map,  it  would  be  confined  to  the  quantity  it  elected  to  take. 

Appeal  from  Jasper  county  circuit  court.    Affirmed. 

W.  H.  Phelps  and  E.  O.  Brown,  for  appellant. 
Wallace  Pratt,    C.    W.   Blair^  and  /.   P.  Dana,  for 
respondent. 

MacParlane,  J.     This  is  a  suit  in  equity  to  enjoin 
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the  defendant  from  constructing-  its  railroad  over  a  strip 

of  land  25  feet  wide,  through  the  W.  J^  of 
the  S.  W.  }i  of  section  15,  township  27,  range 
33,  in  Jasper  county.  The  proceedings  and  evidence 
show  that  plaintiff  and  defendant,  both  railroad  corpo- 
rations, were  locating  and  constructing  lines  of  rail- 
road from  Joplin  to  a  mining  district  located  in  a 
southerly  direction,  and  about  four  miles  therefrom. 
The  Empire  Zinc  Company  owned  the  tract  of  land 
above  described,  and  had  thereon  extensive  mills  for 
reducing  lead  and  zinc  ore.  £^ach  party  wished  to 
reach  this  mill  with  its  railroad.  For  doing  so,  there 
appeared  to  be  only  one  accessible  route,  and  this  was 
quite  narrow.  Plaintiff  first  adopted  its  route,  and 
made  and  filed  in  the  office  of  the  clerk  of  the  county 
court  a  profile  map  thereof.  The  center  of  the  line  so 
adopted  was  located  about  37  J4  feet  west  of  the  mill  of 
the  zinc  company.  For  a  right  of  way  through  this 
land,  plaintiff  bought  a  strip  of  land  25  feet  wide,  the 
east  line  thereof  being  about  25  feet  distant  from  the 
mill.  After  plaintiff  had  partly  constructed  its  road  at 
this  point,  defendant  located  its  road  over  the  land 
between  the  mill  and  the  land  on  which  plaintiff  was 
constructing  its  road,  and  on  the  17th  day  of  May  con- 
tracted with  the  zinc  company  for  the  conveyance  to  it 
of  all  said  land  for  its  right  of  way.  On  the  same  day, 
defendant  took  possession,  and  commenced  preparation 
for  building  its  road  thereon.  Afterwards,  on  the  same 
day,  plaintiff  commenced  proceedings  to  condemn,  '*for 
main  track  and  side  track,"  the  whole  of  the  land  for 
which  defendant  had  so  contracted.  This  proceeding 
is  tp  restrain  defendant  from  constructing  its  road  on 
said  land.  The  case  was  heard  on  answer  of  defendant 
and  a  motion  to  dissolve  the  injunction.  The  court 
found  for  defendant,  dismissed  plaintiff's  bill,  and  dis- 
solved the  temporary  injunction  theretofore  granted, 
and  rendered  a  final  judgment  in  favor  of  defendant. 
Plaintiff  in  due  time  filed  a  motion  for  a  new  trial, 
which  was  overruled  by  the  court.  On  the  same  day, 
defendant  filed  a  motion  for  the  assessment  of  damages. 
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which  was  continued  by  the  court  to  the  next  term. 
On  the  same  day,  also,  plaintiff  filed  its  affidavit  for  an 
appeal,  which  was  allowed. 

1.  A  preliminary  motion  to  dismiss  the  appeal  was 
made  by  plaintiff.  This  motion  was  taken  with  the 
case,  and  should  be  first  determined.  The 
fifround  for  the  motion  is  that  there  could  be  /««■!?  mmm 
no  final  judgment,  from  which  an  appeal  AppeAi-Brtet 
could  be  taken,  until  the  motion  for  the 
assessment  of  damag'es  had  been  disposed  of.  The 
statute  merely  provides  that,  '*upon  the  dissolution  of 
an  injunction,  in  whole  or  in  part,  damages  shall  be 
assessed  by  a  jury,  or,  if  neither  party  require  a  jury, 
by  the  court."  Rev.  St.  1889,  §  5500.  In  the  case  of 
Railroad  Co.  v.  Burger,  32  Mo.  578,  after  a  judgment 
dismissing  plaintiff's  bill,  and  dissolving  the  prelim- 
inary injunction,  defendant  filed  his  motion  for  the 
assessment  of  damages  occasioned  by  the  injunction. 
The  damages  were  assessed  at  $5,000.  At  the  same 
term,  the  defendant  filed  a  motion  to  set  aside  the  ver- 
dict and  judgment,  which  the  court  sustained,  and 
defendant  appealed.  The  court,  in  passing  upon  the 
case,  dismissed  the  appeal,  and  gave  this  reason  there- 
for :  *'The  order  setting  aside  the  verdict  and  judg- 
ment left  the  case  standing  on  Burger's  motion  for  the 
assessment  of  damages  ;  and,  for  an3rthing  appearing 
upon  the  record,  that  motion  still  remains  undisposed 
of.  Until  final  disposition  is  made  of  it,  no  appeal 
lies."  The  statute  under  which  this  ruling  was  made 
was  the  same  as  that  now  in  force.  It  does  not  clearly 
appear  from  the  brief  statement  of  the  case  made  by 
the  court  whether  an  appeal  was  taken  from  the  order 
setting  aside  the  verdict  for  damages,  or  from  the 
judgment  dismissing  the  bill.  It  is,  however,  clearly 
stated  in  the  opinion  that,  until  there  has  been  a  final 
disposition  of  the  motion  for  the  assessment  of  damages, 
no  appeal  lies.  We  do  not  think  the  view  then  taken 
by  the  court  a  practical  construction  of  the  statute,  or 
that  its  spirit  has  been  followed  by  the  later  cases.  It 
is  apparent  that  damages  should  not  be  assessed  until 
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there  has  been  a  final  determination  that  the  injunction 
was  improperly  granted.  An  appeal  by  plaintiff  from 
a  judgment  dismissing  his  bill,  and  dissolving  the 
temporary  injunction,  may  result  in  a  reversal  of  the 
judgment,  and  in  reinstating  the  injunction,  or  even  in 
ordering  it  made  perpetual.  In  such  case  there  could 
be  no  damages,  and  an  assessment  previously  made, 
possibly  at  great  cost  to  litigants,  and  after  occupying 
much  time  of  the  court,  would  be  entirely  nugatory. 
The  statute,  failing  to  prescribe  the  course  of  proce- 
dure, should  be  given  a  practical  Construction.  This 
can  only  be  done  effectively  by  separating  the  proceed- 
ing for  injunction  from  that  for  damages,  and  making 
the  proceedings  for  the  recovery  of  damages  independent 
of  the  injunction  suit.  The  provision  of  the  statute 
for  the  assessment  of  damages  takes  the  place  of  a  suit 
on  the  bond.  If  an  appeal  is  taken  from  the  judgment 
in  the  injunction  suit,  the  motion  to  assess  damages 
should  be  suspended  until  the  determination  of  the 
appeal.  In  Cohn  v.  Lehman,  93  Mo.  584,  6  S.  W.  267, 
it  was  expressly  held  that  an  action  for  damages  on  an 
injunction  bond  could  not  be  maintained  until  a  final 
decree  had  been  rendered  in  the  cause  in  which  the 
bond  was  given,  and  that  a  judgment  from  which  an 
appeal  was  taken,  without  supersedeas^  was  not  final 
until  the  appeal  had  been  disposed  of.  In  Nolan  v. 
Johns,  108  Mo.  433,  18  S.  W.  1107,  it  was  held  that 
the  sureties  on  an  injunction  bond  were  entitled  to  appeal 
from  a  judgment  for  damages,  though  the  proceedings 
were  by  motion.  These  decisions  show,  very  conclu- 
sively, that  the  court  did  not  regard  the  original  suit 
for  injunction,  and  the  proceedings  for  the  assessment 
of  damages,  as  one  and  inseparable,  as  seems  to  have 
been  held  in  case  of  Railroad  Co.  v.  Burger,  sufra. 
We  are  of  the  opinion,  therefore,  that  the  assessment 
of  damages  on  an  injunction  bond  properly  follows  a 
final  determination  of  the  injunction  suit,  and  that  an 
appeal  from  the  final  judgment  may  be  taken  while  a 
motion  for  the  assessment  of  damages  is  pending.  The 
appeal  in  such  case  would  suspend  action  on  the  motion 
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until  the  case  was  finally  determined.     The  motion  to 
dismiss  the  appeal  is  therefore  denied. 

2.  PlaintifF  had  on  the  8th  of  May,  1890,  secured,  by 
contract  with  the  owner  and  a  conveyance  from  it,  a 
rigfht  of  way,  25  feet  in  width,  over  a  tract 
of  land,  and  had  filed  with  the  clerk  of  the  ^'"wfcwj^jj W|k| 
county  court  a  profile  map  of  the  route  ttoVrMduioial*' 
adopted,  in  compliance  with  the  require- iSSwie?.***  *' 
ments  of  the  statute.  Rev.  St.  1889,  §  2564. 
Not  deeming-  the  rigfht  of  way  sufficient  for  its  pur- 
poses, on  the  evening-  of  the  itth  day  of  May,  1890,  it 
instituted  proceedings  to  condemn  25  feet  additional 
over  said  land.  During*  this  time,  defendant  was  mak- 
ing- preparation  to  build  a  railway  in  the  same  direction, 
and  near  to  that  being-  constructed  by  plaintiflF.  The 
object  of  each  of  these  companies  was  to  reach  and  secure 
business  from  the  mill  of  the  Empire  Zinc  Company, 
which  was  largely  engaged  in  the  reduction  of  zinc 
ore.  This  25inc  company  owned  the  land  through 
which  the  parties  proposed  to  construct  their  roads, 
and  operated  their  mill  upon  it.  On  the  I7th  day  of 
May,  1890,  but  prior  to  the  hour  at  which  plaintiff 
commenced  proceedings  of  condemnation,  defendant 
obtained  from  the  25inc  company  a  verbal  agreement  to 
convey  to  it,  for  right  of  way,  the  land  lying  between 
plaintiflF's  right  of  way  and  the  mill,  and  immediately 
took  possession.  This  was  the  same  land  plaintiff 
undertook  to  condemn,  and  covered  the  entire  space 
between  plaintiff's  right  of  way  and  the  mill.  Under 
these  facts,  the  question  is,  which  one  of  these  parties 
has  the  prior  right  to  the  use  of  the  land  in  question  ? 
The  general  statutes  of  the  state  confer  upon  railroad 
corporations  the  power  "to  lay  out  its  road,  not  exceed- 
ing one  hundred  feet  in  width,  and  to  construct  the 
same  ;  and  for  the  purpose  of  cuttings  and  embank- 
ments, to  take  as  much  more  land  as  may  be  necessary 
for  the  proper  construction  and  security  of  its  road." 
Rev.  St.  1889,  §  2543.  The  land  for  right  of  way  may 
be  taken  by  voluntary  grant  from  the  owner  or  by 
condemnation.  Rev.  St.  1889,  c.  42,  art.  6.  Section  25b4 
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provides  :  "Every  railroad  company  shall,  before  con- 
structing any  part  of  their  road  into  or  through  any  coun- 
ty named  in  their  articles  of  association,  and  every  com- 
pany heretofore  formed  and  now  operating  roads  in  any 
county  in  this  state,  shall  make  a  profile  map  or  maps 
of  the  route  intended  to  be  or  already  adopted  by  such 
company  in  such  county,  which  map  or  maps  shall 
show  the  actual  survey,  location  and  distance  of  the 
roadbed  through  the  congressional  sections  through 
which  such  road  runs,  and  also  the  location  and  number 
of  miles  of  main  and  side  tracks  of  such  road  in  such 
county,  and  which  map  or  maps  shall  be  certified  by 
the  president  and  engineer  of  the  company  or  a  majority 
of  the  directors,  and  filed  in  the  office  of  the  clerk  of 
the  county  court  of  the  county  in  which  the  road  is  to 
be  or  has  been  made.  The  company  shall  give  written 
notice  to  all  actual  occupants  of  the  land  over  which 
the  route  of  the  road  is  so  designated,  and  which  has 
not  been  purchased  by  or  given  to  the  company. "  That 
plaintifF  had  made  and  filed  its  profile  map  of  the  route 
adopted  for  its  railway,  previous  to  the  time  defendant 
purchased  its  right  of  way  is  conceded.  It  may  be 
also  taken  as  established  that  the  land  purchased  by 
defendant  from  the  25inc  company  is  within  50  feet  of 
the  center  of  plaintiff's  located  line,  and  that  if  plain- 
tifF, by  the  location  of  its  route,  and  filing  its  profile 
map,  became  entitled  to  take  and  hold  for  its  right  of 
way  a  strip  of  100  feet  in  width,  the  land  purchased  by 
defendant  would  be  included  therein.  Plaintiff  insists 
that  by  adopting  its  route,  and  making  and  filing  its 
profile  map,  it  became  entitled  to  take  by  purchase  or 
condemnation,  and  hold,  for  its  right  of  way,  100  feet 
of  the  land  of  the  zinc  company,  upon  which  a  lien  or 
right  became  impressed,  which  could  not  be  defeated 
by  the  sale  and  conveyance  by  the  owner  to  defendant. 
Counsel  have  discussed,  interestingly,  the  purpose  of 
the  statute  requiring  the  profile  map  to- be  made  and 
filed,  and  the  efFect  the  proper  performance  of  the  duty 
has  in  securing  a  right  to  the  land  over  which  the  route 
is  located,  and  the  want  of  power  in  the  owner  therer 
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after  to  dispose  of  it  so  as  thereby  to  defeat  or  impair 
the  rig"ht.     But  we  do  not  think  the  record  in  this  case 
requires  us  to  enter  into  a  consideration  of  those  ques- 
tions.    The  statute  does  not  require  that  the  right  of 
way  shall  be  100  feet  wide,  but  gives  the  corporation 
power  to  take  and   hold   land  for  that  purpose,  not 
exceeding  100  feet  in  width.     The  railroad  company 
may  take  less,  but  it  cannot  take  more,  than  100  feet, 
except  for  the  purposes  mentioned.     As  between  the 
corporation  and  the  landowner  and  his  grantees,  the 
right  of  way  is  restricted  to  what  was  originally  claimed. 
If  it  should  be  afterwards  found  that  additional  land  is 
required,  the  corporation  would  have  to  deal  with  those 
who  might  then  be  interested.     It  appears  from  the 
record  that  plaintiflF  and  defendant  were  each  building 
spur  or  branch  roads  from  their  main  lines  to  the  min- 
ing district  three  or  four  miles  south.     To  secure  the 
right  of  way,  plaintifF  purchased  from  the  Empire  Zinc 
Company  a  strip  of  its  land,  25  feet  in  width.     It  took 
from  the  owner  a  deed,  which  was  duly  recorded.     It 
constructed  its  road  upon  the  land  so  secured,  and  the 
zinc  company  built  a  fence  separating  the  right  of  way 
so  conveyed  from  the  land  it  had  retained.     No  pro- 
ceedings for  securing  any  additional  land  were  com- 
menced, or  other  steps  taken,  until  after  defendant  had 
purchased  the  narrow  strip  of  land  between  plaintiff's 
road  and  the  mill,  and  had  commenced  grading  for  its 
road  thereon.     In  view  of  these  facts,  plaintiflF  must  be 
held  to  have  elected  to  take  and  hold  25  feet  for  its 
right  of  way,  instead  of  100  feet,  as  authorized  by  the 
statute;  and,  whatever  lien  upon  or  right  to  the  land  it 
may  have  secured  by  locating  its  road  and  filing  its 
map,  it  will  be  confined  to  the  quantity  it  elected  to 
take.    The  judgment  is  therefore  afl&rmed. 

Robinson,  J.,  absent.     The  other  judges  concur. 
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V. 

People  of  the  State  of  New  York. 

{Supreme  Court  of  the  United  States,  March  /,  iSgy^) 

Heating  of  Passenger  Cars — State  Statute— Interstate  Commerce. — 
A  state  statute  providing  that  the  heating  of  passenger  cars,  on 
other  than  mixed  trains,  by  a  stove  or  furnace  in  the  car  or  sus- 
pended therefrom  should  be  unlawful  is  not  invalid  as  affecting 
interstate  commerce,  although  it  applies  to  trains  engaged  in  inter- 
state commerce,  but  is,  in  the  absence  of  federal  legislation,  a  com- 
petent exercise  of  the  police  power  of  the  state. 

Same — Conflicting  Laws — Effect — The  power  of  the  state  to  adopt 
such  regulation  is  not  affected  by  the  fact  that  possible  conflicting 
laws  on  the  same  subject  in  other  states  would  interfere  with  the  safe 
and  rapid  transportation  of  passengers. 

Same — Federal  Statute. — Such  statute  does  not  interfere  with  a 
statute  of  the  United  States  (Rev.  St.  U.  S.  Sec.  5258)  authorizing 
railway  companies  of  the  United  States  to  transport  passengers, 
mails,  etc. 

Same — Equal  Protection  of  Laws. — A  clause  in  such  state  statute 
regulating  the  heating  of  passenger  cars  declaring  that  it  shall  not 
apply  to  railroads  less  than^SO  miles  in  length  does  not  render  it 
repugnant  to  the  clause  of  the  fourteenth  amendment  of  the  consti- 
tution of  the  United  States  forbidding  a  state  from  denying  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws,  as 
such  state  statute  is  uniform  in  its  operation  upon  all  railroad  com- 
panies doing  business  in  the  state  of  the  class  to  which  it  is  made 
applicable. 

Same — Due  Process  of  Law.— Such  statute  being  valid  aif  action 
instituted  and  conducted  to  a  conclusion  thereunder,  the  defendant 
being  before  the  court,  did  not  operate  to  deprive  the  plaintiff  of  his 
property  without  due  process  of  law,  within  the  prohibition  of  the 
fourteenth  amendment. 

In  Error  to  the  state  of  New  York  supreme  court. 

Joh7i  M.  Bowers^  for  plaintiflF  in  error. 
Theodore  E.  Hancock  and  Wm.  Henry  Dennis^  for 
defendant  in  error. 

Mr.  Justice  Harlan  delivered  the  opinion  of  the 
court. 
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A  statute  of  New  York  passed  June  18,  1887,  regfu- 
lating"  the  heating'  of  steam  passenger  cars         ^^  ^^ 
and  directing  guards  and  guard  posts  to  be 
placed  on  railroad   bridges  and  trestles  and   the  ap- 
proaches thereto  (Laws  N.  Y.  1887,  c.  616,  p.  828), 
provides  :     "  Section  1.  It  shall  not  be  lawful  for  any 
steam  railroad  doing  business  in  this  state,  after  the 
first  day  of  May,  eighteen  hundred  and  eighty-eight, 
to  heat  its  passenger  cars,  on  other  than  mixed  trains, 
by  any  stove  or  furnace  kept  inside  of  the  car  or  sus- 
pended therefrom,  except  it  may  be  lawful,  in  case  of 
accident  or  other  emergency,  to  temporarily  use  such 
stove  or  furnace  with  necessary  fuel.     Provided,  that 
in  cars  which  have  been  equipped   with  apparatus  to 
heat  by  steam,  hot  water  or  hot  air  from  the  locomo- 
tive, or  from  a  special  car,  the  present  stove  may  be 
retained,  to  be  used  only  when  the  car  is  standing  still. 
And  provided  also  that  this  act  shall  not  apply  to  rail- 
roads less  than  fifty  miles  in  length,  nor  to  the  use  of 
stoves,  of  a  pattern  and  kind  to  be  approved  by  the 
railroad  commissioners,  for  cooking  purposes  in  dining 
cars.     Sec.  2.  After  November  first,  eighteen  hundred 
and  eighty-seven,  guard  posts  shall  be  placed  in  the 
prolongation  of  the  line  of  bridge  trusses  so  that  in 
case  of  derailment  the  posts  and  not  the  bridge  trusses 
shall  receive  the  blow  of  the  derailed  locomotive  or 
car.    Sec.  3.  Any  person  or  corporation  violating  any 
of  the  provisions  of  this  act  shall  be  liable  to  a  penalty 
of  one  thousand  dollars,  and  to  the  further  penalty  of 
hundred  dollars  for  each  and  every  day  during  which 
such  a  violation  shall  continue.     Sec.  4.  Upon  the  ap- 
plication of  any  railroad  covered  by  the  provisions  of 
this  act,  the  beard  of  railroad  commissioners  may  ap- 
prove of  any  proposed  safeguard  or  device  to  be  used 
under  the  provisions  of  this  act,  and  thereafter  the  rail- 
road using-  such  safeguard  or  device  so  approved  shall 
not  be  liable  to  any  of  the  penalties  prescribed  by  this 
act  for  a  violation  thereof  in  regard  to  any  such  safe- 
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guard  or  device.  Sec.  5.  The  violation  of  any  of  the 
provisions  of  this  act  will  be  deemed  a  misdemeanor. 
Sec.  6.  This  act  shall  take  eflFect  immediately." 

A  subsequent  statute,  passed  April  27,  1888  (Laws 
N.  Y.  1889,  c.  189,  p.  250),  so  amended  the  first  sec- 
tion of  the  act  of  1887  that  the  heating*  of  passeng-er 
cars,  on  other  than  mixed  trains,  by  a  stove  or  furnace 
kept  inside  the  car  or  suspended  therefrom,  did  not 
become  unlawful  until  after  November  1,  1888.  The 
amendatory  act  further  provided  that  in  special  cases 
the  board  of  railroad  commissioners  could  extend  the 
time  for  a  period  not  exceeding-  one  year  from  Novem- 
ber 1,  1888,  for  any  steam  railroad  doing  business  in 
New  York  to  heat  its  passenger  cars  by  stoves  or  fur- 
naces kept  inside  the  car  or  suspended  therefrom. 

The  present  action  was  brought  to  recover  penalties 
imposed  for  the  violation  of  the  above  statutes. 

The  complaint  filed  in  behalf  of  the  people  of  New- 
York  charged  the  defendant,  the  New  York,  New 
Haven  &  Hartford  Railroad  Company,  a  corporation 
of  Connecticut,  with  having,  in  the  operation  of  its 
railroad,  on  the  2d  day  of  November,  1888,  and  on 
every  subsequent  day  down  to  and  including  Decem- 
ber 31,  1888,  run  trains  of  passenger  cars  over  its 
route  from  the  city  of  New  York  to  Hartford  and  from 
Hartford  to  that  city,  and  heated  said  cars,  both  on 
through  trains  and  over  that  part  of  its  road  in  New 
York  on  other  than  mixed  trains,  by  stoves  and  fur- 
naces kept  within  such  cars,  '*as  the  regular  and  usual 
method  of  heating  said  cars,  and  in  cases  other  than 
those  of  accident  and  other  emergency  ;"  and  that  the 
board  of  railroad  commissioners  of  New  York  had  not 
extended  the  time  of  the  defendant  to  heat  its  passen- 
ger cars  by  any  stove  or  furnace  kept  inside  its  cars. 

There  was  a  verdict  and  judgment  against  the  rail- 
road company  for  the  sum  of  $7,000,  and  $479.81  costs, 
disbursements,  and  allowance  ;  in  all,  S7, 479.81  ;  that 
judgment  having  been  affirmed  by  the  court  of  appeals 
of  New  York,  142  N.  Y.  646.  37  N.  E.  568. 
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It  is  contended  that  the  above  statute  of  New  York 
is  repufifnant  to  section  8  of  article  1  of  the 
constitution  of  the  United  States,  providing  "^JiSliJlff"" 
that  congress  shall  have  power  to  regulate  eJjjU^r^el'^*"**** 
commerce  among  the  several  states,  and  to 
make  all  laws  necessary  and  proper  to  carry  such 
power  into  execution,  and  also  to  the  fourteenth  amend- 
ment of  the  constitution  of  the  United  States,  declaring 
that  no  state  shall  deprive  any  one  of  property  without 
due  process  of  law,  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws. 

As  these  questions  were  properly  raised  in  the  state 
court,  there  is  no  doubt  of  our  jurisdiction  to  re-exam- 
ine the  final  judgment  against  the  railroad  company. 
Rev.  St.  §  709. 

According  to  numerous  decisions  of  this  court  (some 
of  which  are  cited  in  the  margin*),  sustaining  the  valid- 
ity of  state  regulations  enacted  under  the  police  powers 
of  the  state,  and  which  incidentally  aflFected  commerce  ' 
among  the  states  and  with  foreign  nations,  it  was 
clearly  competent  for  the  state  of  New  York,  in  the 
absence  of  national  legislation  covering  the  subject,  to 
forbid  under  penalties  the  heating  of  passenger  cars  in 
that  state  by  stoves  or  furnaces  kept  inside  the  cars  or 
suspended  therefrom,  although  such  cars  may  be  em- 
ployed in  interstate  commerce.  While  the  laws  of  the 
states  must  yield  to  acts  of  congress  passed  in  execu- 
tion of  the  powers  conferred  upon  it  by  the  constitution 
(Gibbons  v.  Ogden,  9  Wheat.  1,  211),  the  mere  grant 
to  congress  of  the  power  to  regulate  commerce  with 
foreign  nations  and  among  the  states  did  not,  of  itself 
and  without  legislation  by  congress,  impair  the  author- 

*  Gibbons  v.  Ogden,  9  Wheat.  1,  203,  211 ;  Blackbird  Creek  Marsh 
Co.  V,  Wilson,  2  Pet.  245 ;  Cooley  v.  Board  of  Wardens,  12  How.  299, 
320 ;  Oilman  z/.  Philadelphia,  3  Wall.  713 ;  Sherlock  v.  Ailing,  93  U. 
S.  99,  104 ;  Mobile  v.  KimbaU,  102  U.  S.  691 ;  Escanaba  Co. 
V,  Chicago,  107  U.  8.  678;  Morgan's  Louisiana,  etc.,  Co.  v. 
Loaisiana  Board  of  Health,  118  U.  S.  455,  463,  6  Sup.  Ct.  1114 ; 
Huse  V.  Glover,  119  U.  S.  543,  7  Sup.  Ct.  313;  Smith  z/.  Ala- 
bama, 124  U.  S.  465,  8  Sup.  Ct.  564 ;  Nashville,  etc.,  Ry.  Co.  v.  Ala- 
bama, 128  U.  S.  %,  100,  9  Sup.  Ct.  28 ;  Telegraph  Co.  v.  James,  162 
U.  S.  650,  662,  16  Sup.  Ct.  934 ;  Hennington  v,  Georgia,  163  U.  S. 
299,  317, 16  Sup.  Ct.  1086. 
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ity  of  the  states  to  establish  such  reasonable  reg'ulations 
as  were  appropriate  for  the  protection  of  the  health, 
the  lives,  and  the  safety  of  their  people.  The  statute 
in  question  had  for  its  object  to  protect  all  persons 
traveling-  in  the  state  of  New  York  on  passenger  cars 
moved  by  the  agency  of  steam  against  the  perils  attend- 
ing a  particular  mode  of  heating  such  cars.  There 
may  be  reason  to  doubt  the  efficacy  of  regulations  of 
that  kind.  But  that  was  a  matter  for  the  state  to 
determine.  We  know  from  the  face  of  the  statute  that 
it  has  a  real,  substantial  relation  to  an  object  as  to 
which  the  state  is  competent  to  legislate,  namely,  the 
personal  security  of  those  who  are  passengers  on  cars 
used  within  its  limits.  Why  may  not  regulations  to 
that  end  be  made  applicable,  within  a  state,  to  the  cars 
of  railroad  companies  engaged  in  interstate  commerce 
as  well  as  to  cars  used  wholly  within  such  state  ? 
Persons  traveling  on  interstate  trains  areas  much  enti- 
tled, while  within  a  state,  to  the  protection  of  that 
state,  as  those  who  travel  on  domestic  trains.  The 
statute  in  question  is  not  directed  against  interstate 
commerce.  Nor  is  it  within  the  meaning  of  the  consti- 
tution a  regulation  of  commerce,  although  it  controls, 
in  some  degree,  the  conduct  of  those  engaged  in  such 
commerce.  So  far  as  it  may  aflFect  interstate  commerce, 
it  is  to  be  regarded  as  legislation  in  aid  of  commerce, 
and  enacted  under  the  power  remaining  with  the  state  • 
to  regulate  the  relative  rights  and  duties  of  all  persons 
and  corporations  within  its  limits.  Until  displaced  by 
such  national  legislation  as  congress  may  rightfully 
establish  under  its  power  to  regulate  commerce  with 
foreign  nations  and  among  the  several  states,  the  valid- 
ity oiF  the  statute,  so  far  as  the  commerce  clause  of  the 
constitution  of  the  United  States  is  concerned,  cannot 
be  questioned. 

Counsel  for  the  railroad  suggests  that  a  conflict  be- 
tween state  regulations  in  respect  of  the  heating  of 

passenger  cars  used  in  interstate  commerce 
m»«-C||?;i«ti«f   would  make  safe  and  rapid  transportation 

Uwi  of  other  .  .,  -  j<jj.  '^  ±      • 

«tut-Bfeet.      impossible  ;  that  to  stop  an  express  train  on 

its  trip  from  New  York  to  Boston  at  the 
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Connecticut  line  in  order  that  passengers  may  leave 
the  cars  heated  as  required  by  New  York,  and 
g-et  into  other  cars  heated  in  a  different  mode 
in  comformity  with  the  .  laws  of  Connecticut,  and 
then  at  the  Massachusetts  line  to  get  into  cars  heated 
by  still  another  mode  as  required  by  the  laws  of 
that  commonwealth,  would  be  a  hardship  on  travel 
that  could  not  be  endured.  These  possible  incon- 
veniences cannot  affect  the  question  of  power  in  each 
state  to  make  such  reasonable  regulations  for  the  safety 
of  passengers  on  interstate  trains  as  in  its  judgment, 
all  things  considered,  are  appropriate  and  effective.  In- 
conveniences of  this  character  connot  be  avoided  so  long 
as  each  state  has  plenary  authority  within  its  territorial 
limits  to  provide  for  the  safety  of  the  public  according 
to  its  own  views  of  necessity  and  public  policy,  and  so 
long  as  congress  deems  it  wise  not  to  establish  regula- 
tions on  the  subject  that  would  displace  any  inconsis- 
tent regulations  of  the  states  covering  the  same  ground. 
Our  attention  is  called  to  the  clause  in  the  act  of  June 
15,  1866,  c.  124  (14  Stat.  66),  now  a  part  of  section  5258 
of  the  Revised  Statutes  of  the  United  States, 
providing  '*  that  ever}"  railroad  company  in  SSKte.^**"** 
the  United  States  whose  road  is  operated  by 
steam,  its  successors  and  assigns,  be  and  is  hereby 
authorized  to  carry  upon  and  over  its  road,  boats,  bridges 
and  ferries,  all  passengers,  troops,  government  sup- 
plies, mails,  freight  and  property  on  their  way  from 
any  state  to  another  state,  and  to  receive  compensation 
therefor  and  to  connect  with  roads  of  other  states  so  as 
to  form  continuous  lines  for  the  transportation  of  the 
same  to  the  place  of  destination."  We  fail  to  perceive 
that  this  statute  has  any  bearing  upon  the  question  now 
before  the  court.  The  authority  conferred  by  it  upon 
railroad  companies  engaged  in  commerce  among  the 
states,  whatever  may  be  the  extent  of  such  authority, 
does  not  interfere  in  any  degree  with  the  passage  by 
the  states  of  laws  having  for  their  object  the  personal 
security  of  passengers  while  traveling,  within  their 
respective  limits,  from  one  state  to  another  on  cars  pro- 
pelled by  steam. 

8  (N.  s.)  A.  &  E.  R.  Cas.— 12 
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But  it  is  contended  that  the  statute  is  repugnant  to 

the  clause  of  the  fourteenth  amendment  for- 

?S5wo?uwt.'**  bidding  a  state  from  denying  to  any  person 

within  its  jurisdiction  the  equal  protection 
of  the  laws.  This  contention  is  based  upon  that  clause 
of  the  statute  declaring  that  it  shall  not  apply  to  rail- 
roads less  than  50  miles  in  length.  No  doubt  the  main 
object  of  the  statute  was  to  provide  for  the  safety  of 
passengers  traveling  on  what  are  commonly  called 
*' trunk"  or  '*  through  "  lines,  connecting  distant  or 
populous  parts  of  the  country,  and  on  which  the  perils 
incident  to  traveling  are  greater  than  on  short,  local 
lines.  But,  as  suggested  in  argument,  a  road  only  50 
miles  in  length  would  seldom  have  a  sleeping  car  at- 
tached to  its  trains  ;  and  passengers  traveling  on  roads 
of  that  kind  do  not  have  the  apprehension  ordinarily 
felt  by  passengers  on  trains  regularly  carrying  sleep- 
ing cars,  or  having  many  passenger  coaches,  on  ac- 
count of  the  burning  of  cars  in  case  of  their  derailment 
or  in  case  of  collision.  In  any  event,  there  is  no  such 
discrimination  against  companies  having  more  than  50 
miles  of  road  as  to  justify  the  contention  that  there  has 
been  a  denial  to  the  companies  named  in  the  act  of  the 
equal  protection  of  the  laws.  The  statute  is  uniform 
in  its  operation  upon  all  railroad  companies  doing  busi- 
ness in  the  state  of  the  class  to  which  it  is  made  appli- 
cable. 

One  of  the  assignments  of  error  questions  the  validity 

of  the  statute  upon  the  ground  that  it  de- 

Slmt!""  ^****'  prives  the  plaintiflF  in  error  of  its  property 

without  due  process  of  law.  As  the  action 
against  the  company  was  instituted  and  conducted  to  a 
conclusion  under  a  valid  statute,  the  defendant  being 
before  the  court,  there  is  no  reason  to  hold  that  there 
was  any  want  of  the  due  process  of  law  required  by  the 
fourteenth  amendment. 

The  judgment  is  affirmed. 

Mr.  Justice  Gray  did  not  sit  in  this  case  or  take 
any  part  in  its  decision. 
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Dobbins 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas. 

(Supreme  Court  of  Texas ^  May  24,  iSgy.) 

Railways— Duty  to  Keep  Right  of  Way  in  Safe  Condition — Connnnon 
Law.* — The  common  law  imposes  no  duty  on  a  railway  company  to 
use  care  to  keep  its  right  of  way  in  such  condition  that  persons, 
whether  children  or  adults,  going  thereon  without  its  invitation  may 
not  be  injured. 

Excavations  on  Right  of  Way — State  Statute — Construction. — A 
state  statute  provided  that  no  railway  company  should  in  any  case 
'^  construct  a  roadbed  without  first  constructing  the  necessary  cul- 
verts or  sluices,  as  the  natural  lay  of  the  land  requires,  for  the  nec- 
essary drainage  thereof."  Held,  that  the  object  of  the  statute  was 
to  prevent  unnecessary  interference  with  the  natural  drainage  of 
the  land  on  either  side  of  the  right  of  way,  and  not  to  compel  the 
company  to  so  leave  and  maintain  the  excavations  made  on  its  right 
of  way  in  such  condition  as  to  prevent  the  accumulation  of  water  in 
them. 

Same — Injury  to  Child — Liability  of  Connpany. — In  an  action 
against  a  railway  company  tq  recover  for  the  death  of  a  child  who 
fell  into  an  excavation  on  its  right  of  way  and  was  drowned,  there 
was  no  evidence  that  the  child  was,  at  the  time  of  the  accident, 
travelling  on  a  path  which  ran  within  ten  feet  of  the  pool,  and  it 
also  appeared  that  the  path  was  intended  for  the  use  of  persons  go- 
ing to  and  from  the  company's  platform  on  business  in  some  way 
connected  with  the  company.  Held,  that  the  company  was  not 
liable. 

Error  to  Fifth  supreme  judicial  district  court  of 
civil  appeals.     Affirmed. 

Parks  &  Garden^  for  plaintiflF  in  error. 
Alexander^  Clark  &  Hall^  for  defendant  in  error. 

Dbnman,  J.  Prior  to  the  construction  of  the  road- 
bed of  defendant  in  error  there  was,  several  hundred 
yards  north  of  the  point  where  Letot  station  is  now 

*See  note  to  Missouri.  K.  &  T.  R.  Co.  v,  Edwards,  (Tex.),  5  Am.  & 
Eng.  R.  Cas.,  N.  S.,  343. 
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situated,  a  depression  from  the  east  to  the  west  which 
cau  stoM  carried  oflF  storm  water  from  the  surround- 

ing- lands.  Said  roadbed  having-  been  con- 
structed north  and  south  across  this  depression  without 
the  necessary  culverts  and  sluices  to  carry  ofF  such 
water,  it  was,  in  its  course  westward,  diverted  by  the 
roadbed,  and  compelled  to  run  south  in  the  excavation 
made  on  the  right  of  way  on  the  east  side  of  the  track 
in  building-  the  road.  In  its  course  it  passed  along- by  the 
section  house,  thence  on  by  the  plank  platform  provided 
by  the  company  for  the  reception  and  discharge  of  pas- 
sengers and  freight  at  said  station,  cutting  a  ditch 
several  feet  deep,  and  forming  within  two  or  three  feet 
of  the  platform  a  pool  of  water  several  feet  deep.  From 
this  platform  a  path  led  to  a  store  and  postoffice  across 
the  ditch,  which  was  crossed,  within  ten  feet  of  said 
pool  of  water,  on  some  plank  placed  there  by  the  com- 
pany, such  pathway  being  generally  used  by  persons 
going  to  and  from  the  platform.  There  were  several 
houses  near  the  pool,  one  of  which  was  the  company's 
section  house,  about  200  feet  therefrom,  in  which  plain- 
tiflF,  Dobbin,  lived.  The  ditch  above  described  ran  be- 
tween this  section  house  and  the  track,  and  there  was 
another  running  on  the  other  side  of  the  house,  the  two 
ditches  uniting  before  reaching  the  pool.  Plaintiff's 
child,  less  than  three  years  old,  escaped  alone  from  the 
section  house  under  circumstances  warranting  a  finding 
by  the  jury  that  neither  he  nor  his  wife  was  guilty  of 
negligence,  and  a  short  time  thereafter  was  found 
drowned  in  the  pool.  From  a  judgment  in  favor  of 
plaintiff  for  damages  resulting  from  the  death  of  the 
child  the  compan^^  appealed  to  the  court  of  civil  appeals, 
where  the  judgment  of  the  trial  court  was  reversed, 
and  the  cause  remanded,  on  the  ground  that  there  was 
**  no  phase  of  the  evidence  which  justified  a  verdict  for 
the  plaintiff,  and  the  court  should  have  so  instructed 
the  jury."  Plaintiff  has  brought  the  cause  to  this  court 
upon  writ  of  error  complaining  of  said  holding  of  the 
court  of  civil  appeals,  and  alleging,  in  order  to  give 
jurisdiction  to  this  court,  **that  the  judgment  of  the 
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court  of  civil  appeals  reversing  the  judgment  of  the 
district  court  herein  practically  settles  the  case,  and 
petitioner's  attorneys  here  and  now  state  that  the  deci- 
sion of  the  court  of  civil  appeals  practically  settles  the 
case,  and  petitioner  fikrther  says  that  no  proof  other 
than  that  made  on  the  trial  of  this  cause  in  the  district 
court  can  be  produced  upon  another  trial,  and  that  no 
different  evidence  nor  better  evidence  can  be  produced 
on  another  trial  of  this  case  than  was  produced  on  the 
trial  in  the  district  court."  In  addition  to  the  facts 
above  stated,  there  was  evidence  from  which  the  jury 
could  have  found  that  the  pool  at  its  nearest  point  was 
not  over  two  feet  from  the  path  ;  that  there  was  thickly 
settled  neig'hborhood  around  the  station  ;  that  the  pool 
was  attractive  and  dangerous  to  little  children  of  the 
age  of  deceased  ;  that  such  children,  including  deceased, 
had  before  often  played  around  same  ;  that  no  precau- 
tions were  taken  by  the  company  to  prevent  such  chil- 
dren from  getting  into  it ;  that  the  company  was  some 
time  before  the  accident  informed  of  such  facts,  and  re- 
quested by  plaintiflF  to  remove  the  pool,  which  was  not 
done.  There  is  no  evidence  in  the  record  from  which 
the  jury  could  have  concluded  that  the  child  was  or  had 
been  travelling  or  attempting  to  travel  said  path  at  or 
just  before  it  got  into  the  pool.  There  is  no  evidence 
of  any  passway  from  the  section  house,  nor  is  there  any 
evidence  tending  to  show  by  what  route  the  child  reach- 
ed the  pool.  There  is  no  evidence  that  said  path  was 
used  or  intended  to  be  used  by  any  one  other  than  those 
going  to  and  from  the  platform  upon  business  in  some 
way  connected  with  the  company. 
.  The  common  law  imposes  no  duty  upon  the  owner  to 
use  care  to  keep  his  property  in  such  condition  that 
persons  going  thereon  without  his  invitation 
may  not  be  injured.  In  considering  the  KJ'Effiitof^ilJ 
question  as  to  whether  a  duty  exists,  there  l"S!li/}!S***'"" 
is  no  distinction  between  a  case  where  an 
infant  is  injured  and  one  where  the  injury  is  to  an 
adult,  though  where  the  duty  is  imposed  the  law  may 
exact  more  vigilance  in  its  discharge  as  to  the  former. 
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If  there  be  no  duty,  the  question  of  negligence  is  not 
reached,  for  negligence  can  in  law  only  be  predicated 
upon  a  failure  to  use  the  degree  of  care  required  of  one 
by  law  in  the  discharge  of  a  duty  imposed  thereby, 
Since  the  common  law  imposes  no  duty  on  the  railroad 
to  use  care  to  keep  its  right  of-  way  in  such  condition 
that  persons  going  thereon  without  its  invitation  may 
not  be  injured,  and  since  there  is  no  evidence  in  the 
record  from  which  the  jury  could  have  found  such  an 
invitation  to  the  child,  it  was  no  more  liable  in  law  for 
its  death  than  would  have  been  a  neighbor  had  it  wan- 
dered into  his  uninclosed  lands  and  been  drowned  in 
his  tank  or  creek,  or  been  killed  by  falling  down  his 
precipice.  Since  the  principles  above  stated  have  been 
so  fully  and  ably  discussed  heretofore  by  many  learned 
jurists,  we  deem  it  unnecessary  to  undertake  to  elabo- 
rate them,  but  will  content  ourselves  by  referring  to 
the  opinion  of  the  court  of  civil  appeals  and  the  follow- 
ing cases  decided  upon  similar  facts :  Hargreaves  v. 
Deacon,  25  Mich.  1 ;  Railway  Co.  v,  Edwards  (Tex. 
Sup.)  36  S.  W.  430 ;  Moran  v.  Car  Co.  (Mo.  Sup.) 
Id.  659;  Charlebois  v.  Railroad  Co.,  91  Mich.  59, 
51  N.  W.  812 ;  Clark  v.  Manchester,  62  N.  H.  577; 
Greene  v.  Linton  (City  Ct.  Brook.)  27  N.  Y.  Supp. 
891 ;  Murphy  v.  City  of  Brooklyn,  118  N.  Y.  575,  23 
N.  E.  887  ;  Witte  v.  Stifel,  126  Mo.  295,  28  S.  W. 
891 ;  Galligan  v.  Manufacturing  Co.  (Mass.)  10  N.  E. 
171 ;  O'Connor  v.  Railroad  Co.,  44  La.  Ann.  339,  10 
South.  678 ;  Richards  v.  Connell  (Neb.)  63  N.  W.  915; 
Benson  v.  Traction  Co.  (Md.)  26  Atl.  973 ;  Sterger  v. 
Van  Sicklen,  132  N.  Y.  499,  30  N.  E.  987 ;  Frost  v. 
Railroad  (N.  H.)  9  Atl.  790  ;  Klix  v.  Nieman  (Wis.)  32 
N.  W.  223  ;  Oil  Co.  v  .Morton,  70 Tex.  400, 7  S.  W.  756; 
Clark  V.  City  of  Richmond,  83  Va.  355,  5  S.  E.  369; 
Ratte  V.  Dawson  (Minn.)  52  N.  W.  965  :  City  of  In- 
dianapolis V.  Emmelman,  108  Ind.  530,  9  N.  E.  155. 

We  are  aware  that  there  are  cases  asserting  a  con- 
trary doctrine,  but  do  not  think  they  are  based  upon 
sound  principle.  They  rest  mainly  upon  Railroad  Co. 
V,  Stout  (1873)  17  Wall.  657,  and  cases  following  same, 
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known  as  the  "Turntable  Cases."  In  the  Stout  Case 
there  were  three  questions  to  be  determined  :  (1)  Did 
the  law  impose  upon  the  company  a  duty  to  use  care  to 
keep  its  property  in  such  condition  that  persons  going 
thereon  without  its  invitation  would  not  be  injured  r 
(2)  Was  the  child,  six  years  old,  guilty  of  contributory 
negfligence?  And  (3)  was  the  company  guilty  of  neg- 
ligence in  leaving  the  turntable  unlocked  ?  The  first 
and  most  important  question,  without  an  affirmative 
answer  to  which  the  third  could  not  arise,  was  not 
even  referred  to,  and,  if  we  may  judge  from  the  opinion, 
that  learned  court's  attention  was  not  called  to  its  pres- 
ence in  the  case ;  the  second  was  admitted  by  the  rail- 
road in  favor  of  plaintiff ;  and  the  third,  if  the  first 
were  determined  in  the  affirmative,  was  clearly  a  dis- 
puted question  of  fact,  which  the  court  correctly  held 
was  settled  by  the  verdict.  The  main  force  of  the 
opinion  is  spent  upon  this  third  question  in  attempting 
to  show  that  the  evidence  was  of  such  a  character  that 
the  jury  were  justified  in  finding  that  the  company  had 
not  used  such  care  in  guarding  the  turntable  as  a  rea- 
sonably prudent  person  would  have  done  under  similar 
circumstances.  There  could  have  been  no  doubt  upon 
this  question.  The  opinion  of  the  court  would  have 
been  much  more  satisfactory  if  it  had  undertaken  to 
establish  instead  of  assuming  the  affirmative  of  the  first 
question.  If  a  child  go  uninvited  upon  a  neighbor's  pro- 
perty, and  be  drowned  in  his  tank,  creek,  or  river,  or 
fall  off  his  fence,  woodpile,  haystack,  or  precipice,  or  is 
injured  while  playing  with  his  cane  mill  or  corn  sheller, 
and  the  courts  assume  the  affirmative  of  the  first  ques- 
tion above  stated  as  was  done  in  the  Stout  Case,  the 
jury  would  in  most  cases  be  warranted  in  finding  that 
the  neighbor  had  not  used  reasonable  care  to  so  guard 
his  tank,  etc.,  or  lock  his  cane  mill  or  corn  sheller,  as 
to  avoid  such  injury.  Under  this  new  doctrine  the 
question  as  to  whether  the  tank,  etc.,  or  the  cane  mill, 
etc.,  was  attractive  and  dangerous  to  the  child  would 
be  for  the  jury,  and  they  could  as  truthfully  say  it  was 
as  they  could  of  the  turntable  ;  for  our  common  experi- 
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ence,  as  well  as  the  reported  cases,  demonstrate  that  a 
great  many  more  children   lose  their   lives   by  such 
means  than  upon  turntables.      This  logical  extension, 
or  rather  application,  of  the  doctrine  of  the  Stout  Case 
has  recently  found  expression  in  the  case  of  City  of 
Pekin  v.  McMahon,  154  111.  141,  39  N.  B.  484,  where  a 
verdict  and  judgment  holding  the  owner  of  a  lot  in  the 
city,  upon  which  there  was  a  pool  of  water,  liable  for 
the  death  of  a  boy  who  went  there  uninvited,  and  was 
drowned,  was  upheld,  the  court,  after  assuming  the 
existence  of  the  duty,  as  was  done  in  the  Stout  Case, 
saying  :  "The  question,  whether  a  defendant  has  or 
has  not  been  guilty^  of  negligence  in  case  of  such  an 
accident  upon  his  land  to  a  child  of  tender  years,  is  for 
the  jury.      Involved  in  this  question  is  the  further 
question  whether  or  not  the  premises  were  suflSciently 
attractive  to  entice  children  into  danger,  and  to  suggest 
to  the  defendant  the  probability  of  the  occurrence  of 
such  an  accident ;  and  therefore  such  further  question 
is  also  a  matter  to  be  determined  by  the  jury.     Mackey 
V.  City  of  Vicksburg  (Miss.)  2  South.  178;  Railroad 
Co.  V,  Stout,  supra,     xhe  subject  of  the  attractiveness 
of   the   premises   was   submitted   to  the  jury  by  the 
instructions  given  for  the  plaintiff  in  the  case  at  bar." 
See,  also,   Stendal  x'.  Boyd  (Minn.   1897)  69  N.    W. 
899,  affirming  such  a  judgment  without  discussion  on 
authority  of  the  ''Turntable  Cases";  Bransom's  Adm'r 
V.  Labrot,  81  Ky.  638 ;    Manufacturing  Co.  v.  Cooper 
(Ark.)  31  S.  W.  154.     The  difficulty  about  these  cases  is 
that  they  either  impose  upon  owners  of  property  a  duty 
not  before  imposed  by  law,  or  they  leave  to  a  jury  to 
find  legal  negligence  in  cases  where  there  is  no  legal 
duty  to  exercise  care.     In  these  cases  the  courts,  yield- 
ing  to  the    hardships  of  individual   instances   where 
owners  have  been  guilty  of  moral,  though  not  legal, 
wrongs,  in  permitting  attractive  and  dangerous  turn- 
tables and  water  holes  to  remain  unguarded  on  their 
premises  in  populous  cities,  to  the  destruction  of  little 
children,  have  passed  beyond  the  safe  and  ancient  land- 
marks of  the  common  law,  and  assumed    legislative 
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functions  imposing  a  duty  where  none  existed.  As  a 
police  measure,  the  lawmaking  power  may,  and  doubt- 
less should,  without  unduly  interfering-  with  or  burden- 
ing* private  ownership  of  land,  compel  the  inclosure 
of  pools,  etc.,  situated  on  private  property  in  such  close 
proximity  to  thickly  settled  places  as  to  be  unusually 
attractive  and  dangerous,  and  impose  criminal  and  civil 
liability,  or  both,  for  failure  to  comply  with  the  require- 
ments of  such  law.  When  such  a  duty  is  imposed,  the 
courts  may  properly  enforce  it,  or  allow  damages  for 
its  breach,  but  not  before. 

We  do  not  wish  to  be  understood  as  holding  that  one 
is  not  liable  for  injuries  to  persons  going  onto  his  land 
uninvited,  when  such  injuries  are  intentionally  inflicted; 
^-  g^'i  where  a  pit  is  sunk,  or  ja  gun  is  set  on  one's  land 
to  injure  trespassers.  In  such  cases  the  liability  is 
based  upon  the  breach  of  the  duty  imposed  by  law  not 
to  intentionally  injure  even  a  trespasser ;  and  such 
intent  may  be  evidenced  by  circumstances,  as  where 
one  secretly  digs  a  pit  across  a  pathway  over  his  land 
where  he  has  reason  to  believe  another  will  pass  at 
night.  In  such  cases  the  liability  is  not  based  upon 
the  assumption  that  the  owner  owes  a  duty  to  the  un- 
invited person  to  keep  his  premises  reasonably  safe, 
but  upon  the  fact  that  he  owes  a  dutv  to  such  person 
not  to  intentionally  injure  him.  The  failure  to  observe 
this  distinction  has  led  to  much  confusion.  But  plain- 
tiff in  error  contends  that  article  4436,  Rev. 
St.  1895,  which  reads  as  follows:  "In  no  KJ^VV,'- 
case  shall  any  railroad  company  construct  a  SSiJrwtftlSr 
roadbed  without  first  constructing  the  neces- 
sary culverts  or  sluices,  as  the  natural  lay  of  the  land 
requires,  for  the  necessary  drainage  thereof," — imposed 
upon  the  company  the  duty  of  preventing  the  accumu- 
lation of  water  on  its  right  of  way.  The  object  of  this 
statute  was  to  prevent  the  railroad  from  unnecessarily 
interfering  with  the  natural  drainage  of  the  land  on 
either  side  of  its  right  of  way.  The  words  "for  the 
necessary  drainage  thereof"  express  the  purpose  of  the 
statute,  and  "thereof"  refers  to  "land."     It  was  not 
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intended  to  compel  the  railroad  to  so  leave  and  maintain 
the  excavations  made  from  time  to  time  on  its  right  of 
way  in  such  condition  as  to  prevent  the  accumulation  of 
water  therein.  While  such  a  requirement  mig-ht  be 
just  in  some  places,  it  would  be  so  very  burdensome 
when  applied  to  all  portions  of  the  road,  that  this  stat- 
ute was  evidently  intended  that  courts  should  not  con- 
strue it  as  imposing"  the  duty  contended  for  by  plaintiff 
in  error  in  the  absence  of  lang-uag^e  plainly  expressing- 
such  intention  on  the  part  of  the  lawmaking  power.  We 
do  not  reg-ard  Rosenthal  v.  Railway  Co.,  79  Tex.  325, 
15  S.  W.  268,  as  in  conflict  with  the  construction  here 
given  to  the  statute.  There  the  water  was  backed  up 
onto  the  adjoining-  land,  and  was  allowed  to  remain 
until  it  became  stagnant  and  offensive.  The  condition 
of  the  water  was  a  nuisance  interfering  with  Rosenthal 
in  the  enjoyment  of  his  property,  and  the  company 
would  have  been  liable  at  common  law  for  that  reason 
if  the  water  had  been  confined  to  its  right  of  way.  The 
fact  that  the  compapy  so  constructed  its  roadbed  as  to 
violate  the  statute  by  backing  the  water  over  the  adjoin- 
ing land  aggravated  and  increased  the  nuisance,  for 
even  pure  water  thus  backed  upon  his  lots  became  a 
nuisance. 

The  case  before  us  is  not  within  the  rule  of  law  im- 
posing upon   the  owner    the  duty   not    to 
Sui-uibiJt'*     permit  any  dangerous  excavation  to  remain 
of  conpair.  '     on  his  own  land  so  near  a  street  or  highway 

as  to  insure  persons  who,  while  attempting 
to  follow  same,  may  by  mishap  fall  therein,  because  (1) 
there  is  no  evidence  tending  to  show  that  the  child  was 
at  the  time  of  the  accident  traveling  or  attempting  to 
travel  the  path,  and  such  duty  is  not  imposed  as  to  per- 
sons who  approach  the  excavation  by  any  other  route  ; 
and  (2)  the  path  not  being  a  public  road,  but  merely 
for  the  use  of  persons  going  to  and  from  the  platform 
on  business  connected  in  some  way  with  the  company, 
the  invitation  to  use  it  would  probably  not  apply  to  the 
child  in  this  case,  and  therefore  the  law  did  not  impose 
the  duty  above  mentioned  on  the  railroad  as  to  it ;  such 
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duty  being  imposed  only  as  to  persons  thus  invited  to 
use  the  path.  Being*  of  opinion  that  the  court  of  civil 
app>eals  did  not  err  in  reversing*  and  remanding  the 
cause  on  the  ground  above  stated,  it  becomes  our  duty 
under  the  statute  to  here  enter  judgment  that  plaintiff 
in  error  take  nothing  by  his  suit,  which  is  accordingly 
done. 


Graney  et  tcx. 
St.  Louis,  I..  M.  &  S.  Ry.  Co. 

{Supreme  Court  of  Missouri,  June  8,  iSgy,) 

Railroads  in  Streets — Ordinance  Limiting  Speed — Repeal. — An 
ordinance  of  a  city  limiting-  the  speed  of  trains  in  the  city  to  six 
miles  an  hour  is  not  repealed  by  a  subsequent  ordinance  requiring 
railway  corporations  to  maintain  g-ates  and  keep  flagmen  at  cross- 
ing's in  the  city,  and  permitting*  companies  which  have  complied 
with  such  requirements  to  run  at  a  speed  of  20  miles  per  hour  ;  but 
the  prohibition  of  the  former  ordinance  continues  in  force  until 
the  requirements  of  the  latter  have  been  complied  with. 

Same — Injury  to  Child  near  Track — Violation  of  Ordinance — Proxi- 
mate Cause. — A  boy  12  years  old  was  standing  within  two  or  three 
feet  of  a  railroad  track  when  a  train  passed,  and  after  about  half  of 
the  train  had  passed  he  turned  and  fell  in  the  direction  in  which  the 
train  was  moving*,  and  rolled  over  on  the  ground,  his  legs  thereby 
g-oing*  upon  the  rail,  and  he  was  killed.  It  appeared  that  the  train 
was  running  at  the  rate  of  20  or  25  miles  per  hour,  and  that  there 
was  an  ordinance  prohibiting*  trains  from  running  at  more  than  6 
miles  an  hour  in  the  limits  of  the  city  where  the  accident  occurred, 
and  there  was  expert  testimony  that  a  person  the  weight  of  the  boy 
would  be  upset  by  the  current  of  air  caused  by  a  train  running  at 
the  rate  of  twenty  miles  and  that  suction  would  produce  a  whirling 
motion  which  would  draw  him  towards  the  train,  but  that  such 
results  would  not  be  produced  by  a  train  running  6  miles  per  hour. 
Heldy  that  the  negligence  of  the  company  in  violating  the  ordinance 
was  the  proximate  cause  of  the  accident,  and  that  the  contributory 
neelig'ence  of  the  deceased  was  a  question  for  the  jury. 

Same — Negligence — Instruction. — In  such  action  an  instruction 
given  at  the  request  of  the  plaintiffs,  which,  in  efl'ect,  tells  the  jury 
that,  as  a  matter  of  law,  the  deceased  was  not  negligent  if  he  stood 
a  sufficient  distance  from  the  track  to  avoid  being  struck  by  the 
locomotive  and  train  is  erroneous  in  that  it  ignores  the  disturbance 
of  the  air  which  produced  the  injury. 
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Same — Irrelevant  Testimony. — Evidence,  in  such  action,  as  to  the 
effect  of  the  current  of  air  from  a  train  running-  20  miles  per  hour 
on  mail  bag's  thrown  from  the  train  is  not  relevant  and  should  not 
be  admitted. 

In  banc.     Reversed. 

MacFarlane,  J.     This  is  an  action  by  plaintiffs, 
iftMSteui  ^^o  are  husband  and  wife,  to  recover  the 

statutory  damag-es  of  $5,000,  for  the  death 
of  their  minor  son,  James  Graney,  caused,  as  alleged, 
by  the  negligence  of  the  employees  of  defendant  in  run- 
ning one  of  'its  freight  trains  in  the  city  of  St.  l/ouis. 
The  petition  charges  in  substance  that  on  the  18th  day 
of  January,  1891,  there  were  in  force  three  valid  ordi- 
nances in  the  city  of  St.  Louis, — one  prohibiting  any 
car  or  cars  or  locomotive  propelled  by  steam  power  to 
be  run  at  a  rate  of  speed  exceeding  six  miles  per  hour  ; 
another  requiring  such  locomotive  to  ring  a  bell  con- 
stantly while  running  within  the  city  limits ;  and  the 
third  imposing  a  penalty  for  violation  of  either  of  the 
other  two.  The  petition  then  charges  the  circum- 
stances under  which  the  son  of  plaintiffs  was  killed, 
substantially,  as  follows  :  The  said  James,  the  infant 
son  of  plaintiffs,  was  on  the  18th  day  of  January,  1891, 
standing  upon  the  crossing  of  Dorcas  street,  in  the  city 
of  St,  Louis,  alongside  the  track  of  defendant's  rail- 
way, and  at  a  sufficient  and  proper  distance  away  from 
said  track,  and  away  from  the  locomotive  and  cars 
operated  by  defendant,  when  the  servants  of  defendant, 
without  warning,  recklessly,  negligently,  and  at  a 
speed  prohibited  by  an  ordinance  of  said  city,  ran  a 
train  of  freight  cars  over  said  track,  by  reason  of  which 
their  son  fell  and  was  sucked  under  the  wheels  of  the 
cars,  and  was  thereby  killed.  The  only  negligence 
charged  is  the  violation  of  these  ordinances.  Defen- 
dant answered  by  a  general  denial  and  a  plea  of  con- 
tributory negligence.  It  also  averred  that  said  ordi- 
nances regulating  the  speed  of  trains  had  been  repealed, 
since  the  death  of  James  Graney,  by  an  ordinance  lim- 
iting the  rate  of  speed  to  20  miles  per  hour.  On  the 
trial  the  ordinances  pleaded  were  read  in  evidence.     It 
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was  admitted  that  James  Graney  was  killed  on  the  18th 
of  January,  1891,  by  being-  run  over  by  a  train  of  freight 
cars  operated  by  defendant,  and  that  he  was  the  minor 
son  of  plaintiffs.  It  was  shown  that,  on  the  date  men- 
tioned,  defendant  controlled  and  operated  a  railroad,  a 
portion  of  which  was  located  in  the  city  of  St.  Louis. 
It  has  two  tracks,  running*  north  and  south,  which 
cross  Dorcas  street  at  rig"ht  angles.  This  street  runs 
east  and  west  through  the  city.  On  Sunday  afternoon, 
January  18,  1891,  James  Graney,  then  eleven  years  and 
nine  months  old,  and  four  other  boys,  who  were  from 
one  to  two  years  older,  came  down  Dorcas  street  from 
the  west,  intending  to  cross  the  railroad  of  defendant. 
When  close  to  the  track,  a  train  of  23  freight  cars, 
drawn  by  an  engine,  came  onto  the  crossing  from  the 
south  in  front  of  them.  The  engine  bell  was  not  ring- 
ing, and  the  train  was  running  20  or  25  miles  per  hour. 
The  boys  stopped  at  various  distances  from  the  track, 
to  await  the  passage  of  the  train.  James  Graney  stood 
between  the  two  tracks,  two  or  three  feet  from  the  west 
rail  of  the  east  track,  upon  which  the  train  was  pass- 
ing. When  about  half  or  two-thirds  of  the  train  had 
passed,  he  was  seen  to  whirl  around,  and  fall  upon  the 
ground,  and  roll  over.  In  rolling,  his  legs  got  upon 
the  rail,  and  the  cars  passed  over  them.  From  this  in- 
jury he  died,  on  the  next  day. 

These  are  substantially  the  facts  proved  on  the  trial. 
There  was  no  material  conflict  except  as  to  the  speed 
of  the  train  and  giving  the  signals.  No  witness  gives 
the  speed  of  the  train  at  less  than  6  miles  per  hour. 
The  other  boys  who  were  with  the  deceased  testified 
to  a  speed  of  over  20  miles  per  hour.  At  the  close  of 
all  the  evidence,  defendant's  counsel  asked  the  court 
to  give  an  instruction  in  the  nature  of  a  demurrer  to 
the  evidence,  which  was  refused.  The  court  gave 
each  party  a  number  of  instructions,  and  refused  some 
asked  by  defendant.  No.  7,  given  at  request  of  plain- 
tiff, is  as  follows  :  '*  The  court  instructs  the  jury  that 
plaintiffs'  minor  son,  James  Graney,  was  entitled  on 
the  18th  day  of  January,  1891,  to  pass  over  and  upon 
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Dorcas  street,  where  the  tracks  of  defendant  cross  the 
said  street,  if  the  jury  find  from  the  evidence  that  said 
Dorcas  street  was  a  public  traveled  street  of  the  city  of 
St.  I/ouis,  and  to  stop  at  any  place  upon  said  street 
away  from  the  track  of  said  defendant  on  which  it  was 
operating"  its  train  ;  and  if  the  jury  find  from  the  evi- 
dence that  said  James  Graney  was  away  from  the  said 
track  of  said  defendant  a  reasonably  sufficient  distance, 
so  that  he  was  not  struck  by  the  locomotive  or  train,  or 
by  any  motion  or  other  ag-ency  caused  by  the  approach 
of  said  train,  and  the  jury  further  find  that  the  said 
James  Graney,  without  any  fault  or  negligence  on  his 
part,  was  drawn  in  by  the  air  caused  by  the  velocity  of 
said  train  being  operated  in  excess  of  six  miles  an  hour, 
and  by  that  cause  alone  was  injured,  by  having  his  feet 
drawn  in  and  under  the  said  train,  and  that  such  injury 
was  the  cause  of  his  death,  on  the  19th  day  of  January, 
1891,  then  the  jury  will  find  for  the  plaintiflFs."  There 
were  a  verdict  and  a  judgment  for  plaintiffs,  and  defen- 
dant appealed. 

1.  Counsel  for  appellant  insist,   in  the  first  place, 
that  the  repeal  of  the  ordinance  in  force  at  the  date  of 

the  accident  defeats  the  right  of  action 
£i!B^?lo!Siitie<  giwunded  upon  negligence  in  running  the 
JJjIJJ^  *^**"~    train  at  a  rate  of  speed  prohibited  by  the 

ordinance.  The  argument  is  based  upon 
the  well-recognised  principle  of  law  that  "a  right  to 
have  one's  controversies  determined  by  existing  rules 
of  evidence  is  not  a  vested  right,"  and,  "like  other 
rules  affecting  the  remedy,  they  must,  therefore,  at  all 
times,  be  subject  to  modification  and  control  by  the 
legislature."  Cooley,  Const.  I/im.  450  ;  Coev.  Ritter, 
86  Mo.  282.  What  the  effect  of  a  repeal  of  the  existing 
ordinance  of  the  city  would  be  in  making  proof  of  neg- 
ligence which  rests  entirely  upon  its  violation  might  be 
an  interesting  question.  But  an  examination  of  this 
record  does  not  show  that  the  ordinance  in  question 
was  repealed  in  respect  to  the  limitation  on  the  rate  of 
speed  of  trains  by  the  subsequent  ordinance  passed  by 
the  city.     The  ordinance  in  force  at  the  date  of  the 
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accident  is  known  as  section  23  of  article  4  of  chapter 
31  of  the  Revised  Ordinances  of  the  city  of  St.  Louis, 
and  reads:     * 'It  shall  not  be  lawful  within  the  limits 
of  the  city  of  St.  Louis  for  any  car,  cars  or  locomotives 
propelled  by  steam  power,  to  run  at  a  speed  exceeding- 
six  miles  per  hour."     Exceptions  are    made,    which 
have  no  application  to  the  train  by  which  the  death  of 
the   boy  was  occasioned.     The   subsequent  ordinance 
amends  the  Revised  Ordinances  of  the  city  by  striking 
out  sections  1234,  1235,  1236,  1237,  and  123*8  of  article 
5  of  chapter  31,  and  inserting  five  new  sections  in  lieu 
thereof.     The  first  of  these  requires  railroad  corpora- 
tions to  maintain  gates  at  street  crossings,  and  keep  a 
watchman  to  operate  the  same.     The  next  three  sections 
provide  for  enforcing  compliance  with  the  first.     The 
fifth,  upon  which  defendant  relies,  is  as  follows  :     '*It 
shall  not  be  lawful  within  the  limits  of  the  city  of  St. 
I/ouis  for  any  person,  association  or  corporation  to  run 
any  engine,  car  or  train  of  cars  propelled  by  steam 
power  at  a  rate  of  speed  exceeding  six  miles  per  hour 
over,  along  or  across  any  cross  or  intersecting  street, 
avenue  or  road,  which  is  now  or  may  hereafter  be  used 
for  wagon  travel,  if  such  person,  association  or  corpo- 
ration shall  have  failed  to  comply  with  a  notice  from 
the  street  commissioner,  specified  in  section  one  thous- 
and two  hundred  and  thirty-four.     But  after  compliance 
therewith,  it  shall  be  lawful  for  any  person,  association 
or  corporation  to  run  its  engines,  car  or  train  of  cars  at 
a  rate  of  speed  not  exceeding  twenty  miles  per  hour." 
Now,  it  is  evident  that  the  prohibition  in  respect  to  the 
speed  of  trains  contained  in  the  original  ordinance  was 
continued  in  force  until  the  railroad  corporation  com- 
plied with  the  requirements   of    section   1234  of  the 
substituted    ordinance.     There    was     no     proof    that 
defendant  maintained  a  gate  or  kept  a  watchman  at  the 
crossing  of  Dorcas  street.     Indeed,  the  inference  may 
be  readily  drawn  from  the  evidence  that  the  require- 
ments of  the  substituted  ordinance  had  not  been  com- 
plied with,  and  defendant  was,  therefore,  limited  to  a 
speed  of  six  miles  per  hour.     From  what  is  said,  we 


192  INJURY  TO  CHII.D.  ^ol.  VIII 

(N.  S.) 

Graney  etux.  v.  St.  Louis,  &c.,  Ry.  Co. 

do  not  wish  to  be  understood  as  expressing-  or  intima- 
ting- an  opinion  as  to  what  effect  an  absolute  repeal  of 
the  original  ordinance  would  have  had  upon  its  admis- 
sibility as  evidence  in  proof  of  neg-lig-ence.  According* 
to  defendant's  contention,  the  substituted  ordinance 
furnished  the  evidence, 

2.  Was  the  demurrer  to  the  evidence  properly  denied? 
First,  was  defendant's  negligence  the  proximate  cause 

of  the  injury  ?  Under  the  ordinance  in  force 
«f!f«-«ijnjT*«     in  the  city  of  St.  Louis,  defendant  was  negf- 

ChU4  ii««r  Track—  -.  ,   .     -^  .  .•.•         ,  .         c  ■• 

TMtUMofordi-  lig-ent  in  running-  the  tram  at  a  rate  of  speed 
ctiie.  m  excess  of  six  miles  per  hour.     The  neg*- 

lig-ence  being-  established,  defendant  is  liable 
for  all  the  consequences  directly  resulting*  therefrom, 
though  the  particular  injury  mig-ht  not  have  been 
anticipated.  In  case  the  negligence  is  admitted  or 
otherwise  proved,  and  the  injurious  consequences  are 
immediate,  and  flow  directly  from  the  negligent  act, 
the  person  guilty  of  the  act  will  not  be  excused  for  the 
reason  that  the  particular  consequences  were  unusual, 
and  could  not  ordinarily  have  been  foreseen.  Proof  of 
negligence  and  of  injury  directly  resulting  therefrom 
makes,  -priyna  facie ^  a  case  for  damages.  16  Am.  & 
Eng.  Enc.  Law,  422.  It  is  well  known  from  common 
observation  and  experience  that  a  moving  train  or  other 
body  creates  a  movement  of  the  air  near  it  in  the  same 
direction.  The  force  of  the  current  of  the  air  is  in- 
creased with  the  increased  velocity  of  the  moving 
object.  A  rapidly  moving  train  carries  the  air  along 
with  it  with  such  velocity  and  force  as  to  tend  to  move 
or  overthrow  one  standing  very  near  to  the  track.  P. 
E.  Nipher,  professor  of  physics  of  Washington  Uni- 
versity, of  St.  Louis,  Mo.,  testified  as  a  witness  for 
plaintiff.  He  stated  that  he  had  occupied  the  position 
of  professor  of  physics  for  20  years  ;  had  frequently 
observed  the  motion  of  bodies  through  the  air ;  had 
experimented  on  the  effect  upon  the  air  of  running 
railroad  trains.  A  train  of  20  cars,  running  at  6  miles 
per  hour,  has  no  appreciable  effect  upon  the  air,  but 
the  effect  is  very  much  greater  when  the  speed  is  20 
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miles  per  hour.  The  witness  was  asked  what  effect 
the  air,  struck  by  a  running*  train,  would  have  upon 
bodies  standing  close  to  it.  He  answered :  "The 
body  that  is  very  close  to  the  moving  train  as  the  train 
approaches — the  front  part  of  the  train — ^the  body 
would  have  a  tendency  to  be  pushed  away  from  the 
front  part  of  the  locomotive  by  the  parting  of  the  air, 
but  along  towards  the  latter  part  of  the  train  the  air  is 
carried  along  with  the  train,  and  a  person  standing 
near  a  car  or  train  like  that  the  air  would  have  a  ten- 
dency to  draw  along  with  it.  It  would  have  a  tendency 
to  produce  its  rotation  on  the  party  ;  that  is  to  say,  the 
side  of  the  party  towards  the  train  would  be  whirled 
around,  and  carried  with  and  towards  the  train.  I 
have  always  felt  this  current  of  air  while  standing  near 
a  moving  train  in  making  such  tests.  Q.  Now,  sup- 
I)ose  a  person,  a  small  boy,  weighing  about  sixty 
pounds,  was  standing  near  a  train,  running  at  twenty 
miles  an  hour ;  what  would  you  say  would  be  the 
effect  of  the  velocity  of  the  air  created  by  that  train  on 
that  boy  ?  A.  The  effect  of  that  would  be  to  upset  him,, 
perhaps,  and  in  doing-  so,  if  he  were  to  fall  it  would  pro- 
duce a  whirling  of  his  body,  which  would  roll  him  to- 
wards the  train.  Q.  Couldthatoccurif  the  train  was  run- 
ning at  six  miles  an  hour  ?  A.  No,  sir;  there  would  be  no 
effect  of  that  kind  produced  on  the  boy,"  The  witness 
g-ave  it  as  his  opinion  that  the  boy  might  have  been 
thrown  down  and  rolled  under  the  wheel  by  force  of 
the  air,  without  '*  the  boy  striking  the  train,  or  the 
train  striking  the  boy  ;."  also,  that  the  air  would  give 
to  the  body  a  rotary  motion  towards  the  cars.  We  have 
no  rig-ht  to  disregard  this  evidence  as  being  contrary  to 
known  laws.  The  evidence  tends  to  prove  that  James 
Graney  was  standing  within  two  or  three  feet  of  the 
track  as  the  train  passed  him.  When  about  half  the 
train  had  passed,  he  was  observed  to  turn  and  fall  in 
the  direction  in  which  the  train  was  moving,  and  to  roll 
over  on  the  ground,  his  legs  thereby  going  upon  the 
rail.  An  inference  may  be  reasonably  drawn  from 
these  facts  that  he  was  thrown  down  by  the  force  of 
the  current  of  air  caused  by  the  unlawful  speed  at 
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which  the  train  was  run.  We  have,  therefore,  evi- 
dence tending-  to  prove  negligence  in  operating*  the 
train,  and  that  the  death  of  the  boy  was  the  immediate 
consequence  thereof.  These  facts  if  found  by  the  jury, 
would  authorize  a  recovery,  unless  negligence  can  be 
attributed  to  the  boy  in  voluntarily  standing  so  near 
the  running  train  as  to  be  thrown  down  by  the  wind 
created  thereby. 

3.  Deceased  saw  the  train,  and  standing,  as  he  was, 
by  the  side  of  it,  knew  its  rate  of  speed  was  unlawful, 
or  at  least  he  was  not  entitled  to  indulge  the  presump- 
tion that  it  was  running  less  than  six  miles  per  hour. 
If  an  injury  had  been  suffered  by  a  person  sui  juris  in 
the  same  circumstances,  and  for  the  same  cause,  we 
could  not  hesitate  to  declare  his  conduct  in  standing  so 
near  the  track  such  negligence  as  would  preclude  a  re- 
covery. But  a  boy  of  12  years  is  only  required  to  ex- 
ercise the  degree  of  care  commensurate  with  his  intelli- 
gence, experience,  and  knowledge,  and  is  only  charge- 
able with  contributry  negligence  according  to  the  same 
rule.  Whether,  in  a  particular  case,  his  concurring 
negligence  will  defeat  a  recovery,  is  generally,  but  not 
always,  a  question  of  fact,  to  be  determined  by  the  jury. 
Where  it  appears  conclusively  that  a  boy  of  such  age 
has  knowledge  of  the  danger  of  doing  an  act  and  suffi- 
cient intelligence  to  avoid  it,  and  nevertheless  volun- 
tarily does  it,  and  is  injured  thereby,  he  will  be  charge- 
able with  contributory  negligence,  as  a  matter  of  law. 
The  fact  that  he  was  reckless  in  the  face  of  the  danger 
should  no  more  excuse  him  than  the  same  characteristic 
would  excuse  an  adult  person.  Payne  v.  Railroad  Co. 
(Mo.  Sup.)  38  S.  W.  308 ;  Spillane  v.  Railway  Co. 
(Mo.  Sup.)  37  S.  W.  198 ;  Ridenhour  v.  Railwav  Co., 
102  Mo.  270,  13  S.  W.  889,  and  14  S.  W.  760.  James 
Graney  was  11  years,  nine  months  old  at  the  date 
of  his  death,  and  was  small  for  his  age,  weighing 
only  about  65  pounds.  The  record  gives  us  no  in- 
formation in  respect  to  his  intelligence,  knowledge 
of  running  trains,  or  physical  activitj'.  That 
he  was  indiscreet  can  be  readily  inferred  from  his 
conduct  on  the  occasion  of  his  death.     The  question. 
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then,  IS  whether,  in  the  circumstances  under  which 
the  boy  met  his  death,  we  can  declare,  as  a  matter  of 
law,  that  he  was  guilty  of  contributory  negligfence. 
In  order  to  declare  this  as  a  conclusion  of  law,  we  must 
presume  from  his  age  alone  that  he  was  capable  of 
understanding-  the  danger  to  which  he  exposed  himself. 
It  has  been  held  that  a  boy  between  11  and  12  years  of 
age  will  be  presumed  to  know  the  danger  he  incurs  in 
going  upon  a  railroad  track  immediately  in  front  of  a 
running  train.  Masser  v.  Railway  Co.,  68  Iowa  602, 
27  N.  W.  776  ;  Tucker  v.  Railroad  Co.,  124  N.  Y.  308, 
26  N.  E.  916.  But  the  capacity  to  know  and  the  ability 
to  avoid  danger  are  generally  to  be  determined  by  the 
character  of  the  danger,  and  the  precaution  necessary 
to  be  taken  in  order  to  avoid  it.  While  a  boy  12  years 
of  age  may  well  be  presumed  to  know  the  obvious  dan- 
ger of  going  upon  a  railroad  track  before  a  running 
train,  he  might  not  have  knowledge  of  the  danger  of 
standing  so  near  the  track  while  a  train  is  passing. 
We  do  not  think  it  conclusively  appears  from  the  mere 
evidence  of  the  age  of  deceased  that  his  knowledge  was 
sufficient  to  justify  the  court  in  declaring,  as  a  matter 
of  law,  that  he  knew  the  danger  of  his  negligent  act, 
and  the  jury  was  properly  left  to  determine  whether, 
in  the  circumstances,  contributory  negligence  should  be 
imputed  to  him.  We  are  of  the  opinion  that  the  trial 
court  did  not  commit  error  in  refusing  the  demurrer  to 
the  evidence. 

4.  We  are  of  the  opinion  that  the  seventh  instruction 
given  at  request  of  plaintiff  is  misleading, 
and  improperly  declares  the  measure  of  care  -"itrMfioS"** 
required  of  one  standing  beside  a  railroad 
track  while  a  train  is  running  over  it.  As  will  be  seen, 
the  instruction  in  effect  tells  the  jury,  as  a  matter  of 
law,  that  deceased  was  not  negligent  if  he  stood  a 
sufficient  distance  from  the  track  to  avoid  being  struck 
by  the  locomotive  and  train  passing  upon  it.  Thus,  the 
instruction  ignores  the  very  cause  which  produced  the 
injury,  namely,  the  disturbance  of  the  air.  A  prudent 
person  would  stand  far  enough  from  the  track  to  avoid 
the  dangerous  effect  of  the  wind  produced  by  the  train. 
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Whether  a  boy  could  stand  nearer  a  train  than  common 
prudence  would  dictate  in  the  case  of  an  adult  person, 
and  avoid  the  eflFect  of  his  conduct  if  injured,  would 
depend  upon  whether  contributory  negligence  could  be 
imputed  to  him.  The  degree  of  care  required  of  a  boy 
is  not  diflFerent  from  that  required  of  a  man  if  the 
former  is  chargeable  with  contributory  negligence  at 
all.  The  act  of  deceased  in  voluntarily  taking  a  posi- 
tion so  near  the  train  as  to  be  thrown  down  by  the 
disturbance  of  the  air  was  a  negligent  act,  and  the  jury 
might  properly  have  been  so  instructed.  He  had  no 
right  to  presume  that  the  train  was  running  at  less 
speed  than  6  miles  per  hour  when  he  could  see  that  it 
was  moving  much  faster.  His  companions  knew  that 
it  was  running  over  20  miles  per  hour,  for  they  all 
testified  to  the  excessive  rate  of  speed.  The  question, 
then,  was  whether  deceased  had  knowledge  and  under- 
standing of  the  danger  he  incurred  in  taking  a  position 
within  two  or  three  feet  of  this  train,  and  trying  to 
stand  there  while  it  passed  him. 

5.  Two  witnesses,  Lavin  and  Culvert,  were  called  as 

experts,  and  were  permitted  to  give  their 

fSfiiiy!*""*    opinion  as  to  the   effect  the  current  of  air 

produced  by  a  freight  train  running  at  the 
rate  of  20  miles  per  hour  would  have  upon  a  boy  weigh- 
ing 65  pounds,  standing  within  two  or  three  feet  of  it. 
These  witnesses  were  allowed  to  detail  in  chief  to  the 
jury  their  observations  of  the  effect  of  the  air  upon 
mail  sacks  thrown  from  running  trains.  This  evidence 
was  entirely  irrelevant  to  any  issue  on  trial.  It  did  not 
even  correctly  illustrate  the  question  in  issue.  An 
object  thrown  from  a  train  while  in  motion  is  carried 
forward  by  the  momentum  of  the  train,  as  well  as  by 
the  current  of  the  air,  and  the  effect  of  the  current  on 
them  might  not  be  the  same  as  that  produced  upon  a 
stationary  object.  The  court  should  not  have  permitted 
these  witnesses,  on  examination  in  chief,  to  detail  to  the 
jury  the  result  of  these  experiments.  Judgment  re- 
versed, and  cause  remanded. 

Barclay,  C.  J.,  and  Gantt and  Brace,  JJ.,  concur. 

Sherwood,  Burgess,  and  Robinson,  JJ.,  dissent. 
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V. 

Staggs  el  aL 

{Supreme  Court  of  Texas^  March  /,  iSgjJ) 

Killing  of  Person  on  Tracic — Contributory  Negligence. — ^In  an 
action  against  a  railway  company  to  recover  for  the  death  of  a  per- 
son killed  on  its  track,  it  appeared  that  the  employees  operating  the 
train  saw  the  deceased  upon  the  track  when  he  was  between  a  quar- 
ter and  a  half  mile  in  front  of  it,  after  which  they  failed  to  use  ordi- 
nary care  to  discover  that  he  would  not  leave  the  track  in  time  to 
escape  injury,  and  they  did  not  discover  his  peril  when  it  arose  in 
time  to  stop  the  train  or  slacken  its  speed  so  as  to  prevent  or  lessen 
the  injury.  Held^  that  contributory  negligence  on  the  part  of  the 
deceased  constituted  a  good  defense  to  such  action. 

Certificate  of  dissent  from  Second  supreme 
judicial  district  court  of  civil  appeals.  Reversal  sus- 
iained. 

Stanley^  Spoonts  &  Thompson^  for  appellants. 
R.  Z.  Carlock  and  J.  E.  Martin^  for  appellees. 

Brown,  J.  The  court  of  civil  appeals  for  the  sec- 
ond supreme  judicial  district  has  submitted  to  this  court 
the  following"  certificate  of  dissent :  ** Assuming  that  J. 
W.  Stagg-s  was  guilty  of  contributory  neg-ligence  when 
run  upon  and  killed  by  appellant's  engine  and  train, 
^?vas  it  or  not  correct  for  the  court  to  charge  the  jury, 
in  effect,  that  the  widow  and  children  of  deceased  would 
be  entitled  to  recover,  notwithstanding  such  negligence, 
if  the  train  operatives,  after  discovering  Staggs  upon 
the  track  between  a  quarter  and  a  half  mile  in  front  of 
the  moving  train,  failed  to  use  the  care  of  a  person  of 
ordinary  prudence  to  discover,  in  time  to  prevent  or  les- 
sen the  injury,  when  he  was  in  actual  danger,  and  that 
he  would  not  probably  leave  the  track  in  time  to  pre- 
vent injury  ;  as  will  more  fully  appear  from  the  major- 
ity  and    dissenting    opinions?"     Prom    the   question 
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certified  and  the  opinions  referred  to  we  understand 
that  the  deceased  was  upon  appellant's  track,  with  a 
train  approaching*  from  behind  him,  under  such  circum- 
stances as  made  him  chargeable  with  contributory  negf- 
ligence  in  not  discovering*  the  approaching-  train,  and  in 
not  leaving  the  track.  The  persons  who  were  operat- 
ing the  train  saw  the  deceased  upon  the  track  when  he 
was  between  a  quarter  and  a  half  mile  in  front  of  the 
train,  after  which  the  employees  of  appellant  failed  to 
use  ordinary  care  to  discover  that  the  deceased  would 
not  leave  the  track  in  time  to  prevent  injury  to  him, 
and  did  not  discover  his  peril  when  it  arose  in  time  to 
stop  or  slacken  the  speed  of  the  train  so  as  to  prevent 
or  lessen  the  injury.  The  district  judge  at  the  trial 
charged  the  jury,  in  effect,  that  the  widow  and  children 
were  entitled  to  recover  under  such  state  of  facts,  and 
the  question  of  law  submitted  for  our  consideration  is, 
**  Did  the  district  court  commit  error  against  the  appel- 
lant in  giving  that  charge  ?  The  question  presented  by 
the  certificate  was  decided  by  this  court  in  the  case  of 
Railway  Co.  v.  Breadow,  (Tex.  Sup.),  36  S.  W.  410. 
In  thatcase'the  proof  showed  that  the  engineer  in  charge 
of  the  locomotive  saw  the  deceased  near  the  track,  some 
distance  ahead,  but  the  evidence  did  not  show  that  the 
engineer  saw  him  at  any  time  when  he  was  in  a  position 
of  danger  ;  and  this  court,  through  Justice  Denman, 
said:  "If  defendant,  through  the  parties  in  charge  of 
the  engine,  knew  of  Breadow's  peril  in  time  to  have 
avoided  same,  such  knowledge  imposed  upon  it  the  new 
duty  of  using  every  means  then  within  its  power  con- 
sistent with  the  safety  of  the  engine,  to  avoid  running 
him  down  ;  and  a  failure  so  to  do  would  render  it  lia- 
ble, notwithstanding  he  may  have  been  guilty  of  con- 
tributory negligence  in  being  exposed  to  the  peril. 
This  new  duty  and  liability  for  its  breach  is  imposed, 
upon  principles  of  humanity  and  public  policy,  to  pre- 
vent what  would  otherwise  be,  as  far  as  civil  liability 
is  concerned,  the  licensed  destruction  of  persons  negli- 
gently exposing  themselves  to  peril.  The  same  prin- 
ciple of  law  which,  on  grounds  of  public  policy,  will 
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not  permit  a  person  to  recover  when  his  own  negligence 
has  proximately  contributed  to  the  injury,  will  not  per- 
mit the  party  who  has  inflicted  the  injury  in  violation 
of  such  new  duty  to  defend  upon  the  ground  of  such 
negligence.  The  principle,  however,  has  no  applica- 
tion, in  the  absence  of  actual  knowledge  on  the  part  of 
the  person  inflicting  the  injury  of  the  peril  of  the  party 
injured  in  time  to  avoid  the  injury  by  the  use  of  the 
means  and  agencies  then  at  hand.  If  he  had  no  such 
knowledge,  the  new  duty  was  not  imposed,  though  it 
be  clear  that  by  the  exercise  of  reasonable  care  he  might 
have  acquired  the  same.  The  burden  of  proof  was 
upon  plaintiff  in  this  case,  in  order  to  recover  for  a 
breach  of  such  new  duty,  to  establish,  not  that  the  em- 
ployees might,  in  the  exercise  of  reasonable  care,  have 
acquired  such  knowledge,  but  that  they  actually  pos- 
sessed it."  •  If  the  deceased  was  not  guilty  of  negli- 
gence in  being  or  remaining  upon  the  track  of  defend- 
ant's railroad,  and  if  the  employees  of  the  railroad 
company  failed  to  use  such  care  as  a  person  of  ordinary 
prudence  would  have  exercised  under  like  conditions  to 
discover  his  presence  upon  the  track,  the  widow  and 
children  of  the  deceased  would  be  entitled  to  recover 
for  his  death  if  caused  by  such  negligence  of  the  rail- 
road company.  If  deceased  was  guilty  of  contributory 
negligence,  his  widow  and  children  could  not  recover 
for  failure  to  see  him  upon  the  track,  or  to  discover  his 
danger,  because  in  such  case  their  right  of  action  would 
rest  upon  the  negligence  of  the  defendant,  to  which 
contributory  negligence  of  the  deceased  would  con- 
stitute a  good  defense.  If  the  deceased  was  negligent 
to  that  degree  denominated  contributory  negligence,  but 
the  employees  of  the  railroad  company  actually  knew 
of  his  danger  in  time  to  have  averted  it,  and  they  failed 
to  use  every  means  in  their  power  consistent  with 
safety  to  prevent  the  injury,  the  railroad  company 
would  be  liable,  notwithstanding  the  negligence  of  the 
deceased.  The  law  embodies  the  principles  of  humanity 
and  public  policy  into  that  salutary  rule  which,  applied 
to  the  facts  of  this  case,  required  of  the  engineer,  when 
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he  discovered  the  peril  of  deceased,  if  it  was  discovered, 
to  use  every  means  in  his  power  consistent  with  safety 
to  prevent  the  injury.  To  an  action  for  a  failure  to 
perform  this  duty,  contributory  negcligence  is  no  de- 
fense. The  district  court  erred  in  chargfing-  the  jury  as 
stated  in  the  question. 


Harrison 

V. 

Sutter  St.  Ry.  Co.  ^/  al. 

(Supreme  Court  of  California^  March  2,  iSgj,) 

Excessive  Verdict. — The  question  whether  a  verdict  is  excessive 
is  to  be  determined  from  a  consideration  of  the  evidence  in  the  case, 
and  whether  it  will  fairly  sustain  the  conclusion  of  the  jury,  and 
such  question  cannot  be  aided  by  the  showing  of  extrinsic  facts,  by 
affidavit  or  otherwise. 

Same — Passion  or  Prejudice — Unconflicting  Evidence. — The  ques- 
tion whether  the  jury*s  consideration  of  the  evidence  as  to  the  cir- 
cumstances which  they  had  the  right  to  regard  in  determining  the 
award  of  damages  was  influenced  by  passion  or  prejudice  would 
not  necessarily  be  affected  by  the  fact  that  such  evidence  was  with- 
out conflict. 

Death  by  Wrongful  Act — Excessive  Damages — Setting  Aside  of  Ver- 
dict.— Where,  in  an  action  to  recover  for  the  death  of  a  person,  the 
jury,  in  estimating  the  damages,  seems  to  have  proceeded  upon  the 
theory  that  the  deceased's  expectancy  of  life  would  t)e  fully  realized, 
that  his  earning  capacity  would  continue  unimpaired,  and  that  his 
employment  would  be  constant  and  his  rate  of  earnings  undimin- 
ished, the  setting  of  such  verdict  aside  by  the  court  is  not  an  abuse 
of  discretion. 

Same — Appeal — Review. — Where  the  action  of  the  trial  court  in 
setting  aside  a  verdict  as  excessive  is  to  be  reviewed  by  the  appel- 
late court,  every  intendment  will  be  indulged  there  in  support  of 
the  lower  court's  action,  and  it  will  not  be  disturbed  if  the  question 
of  its  propriety  be  open  to  debate. 

Same — Violation  of  Ordinance — Evidence. — In  an  action  against  a 
street-railway  company  and  a  brewing  company  to  recover  for  the 
death  of  a  passenger  caused  by  a  collision  between  a  wagon  of  the 
brewing  company  and  a  street-car  where  it  appeared  that  the  col- 
lision occurred  in  the  middle  of  the  intersection  of  two  streets, 
where  the  street-car  had  suddenly  stopped,  the  exclusion  of  the  ad- 
mission in  evidence  of  a  municipal  ordinance  prohibiting  street- 
cars from  stopping  at  such  intersections  is  prejudicial  error. 
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Evidence — Result  of  Autopsy — Admissibility. — In  such  action  evi- 
dence disclosed  by  the  autopsical  examination  of  the  body  of  the 
passenger  is  not  within  the  inhibition  of  a  state  statute  providing 
that  a  physician  *'  cannot,  without  the  consent  of  his  patient,  be 
examined  in  a  civil  action  as  to  any  information  acquired  in  attend- 
ing the  patient  which  was  necessary  to  enable  him  to  prescribe  or 
act  for  the  patient." 

Privileged  Communication — Power  of  Personal  Representative  to 
Waive  Privilege. — Under  such  statute  the  patient  alone  can  waive 
the  privilege  granted,  and  when  he  is  dead  the  matter  is  forever 
closed. 

Death  by  Wrongful  Act — Life  Tables  as  Evidence — Instructions.* — 
In  such  action,  an  instruction  to  the  jury  that  the  plaintiff  was  en- 
titled to  recover  the  reasonable  amount  which  the  deceased  would 
probably  have  earned  in  the  length  of  time  which  it  appeared  that 
he  had  yet  to  live,  according  to  the  tables  in  evidence,  and  that  the 
jury  might  take  them  into  consideration,  as  they  were  **  a  part  of 
the  proof  that  he  might  have  lived  that  long,"  is  not  objectionable 
as  virtually  instructing  the  jury  that  the  tables  established  the 
fact  that  the  deceased  would  have  enjoyed  the  length  of  life  which 
they  assigned  to  a  man  of  his  age. 

Same — Damages — instructions — Error. — An  instruction  was  given 
in  such  action  that  in  determining  the  amount  of  damages  plaintiff 
should  recover  the  jury  should  consider :  **  (a)  The  pecuniary 
loss,  if  any,  suffered  by  the  heirs  of  the  deceased  through  his  death  ; 
(b)  also  the  relations  proved  as  existing  between  the  deceased  and 
such  heirs  at  the  time  of  his  death,  and  the  injury,  if  any,  sustained 
by  them  by  his  death.  Held^  that  the  instruction  was  too  general 
and  indefinite,  and  its  form  was  calculated  to  lead  the  jury  into  the 
error  of  supposing  that  they  could  add  something  more  than  the 
pecuniary  loss. 

Appeal  from  San  Francisco  city  and  county  superior 
court,  department  1.     Affirmed. 

William  H.  Jordan ^  tor  appellant. 

Naf>htaly^  Freidenrich  &  Ackerman^  Marcus  Rosen- 
thal^ and  Dunne  &  McPike^  for  respondents. 

Van  Fleet,  J,  Plaintiff  had  verdict  and  judgment 
against  defendants  for  $8,000,  as  damagfes  suffered  by 
the  heirs  of  his  intestate  through  the  death  of  the  latter, 
resulting-  from  iniuries  received  in  a  collision  ^  ^, ,  ^ 
between  a  car  of  the  railroad  company,  on 
w^hich  he  was  a  passenger,  and  a  wagon  of  the  brewing 
company,  occasioned  by  the  negligence  of  the  defend- 
ants.    The  court  below  granted  defendants  a  new  trial, 

♦See  extensive  note  to  Macon,  etc.,  R.  Co.  v.  Moore  et  aL  (Ga.)  5 
Am.  &  Eng.  R.  Cas.,  N.  S.,  at  p.  361. 
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on  the  ground  that  the  verdict  was  excessive  ;  and  the 
plaintiff  appeals  from  such  order,  urgfing"  that  it  was 
wholly  unwarranted  under  the  evidence,  and  was  an 
abuse  of  discretion  on  the  part  of  the  trial  court. 

Certain  preliminary  objections  are  interposed  by  de- 
fendants, and  reasons  suggested  why  the  order  appeal- 
ed from  cannot  be  reviewed  ;  but  these  objections,  while 
possibly  possessed  of  some  merit,  being  purely  technical, 
and  the  court  being  of  opinion  that  the  order  must  be 
affirmed  on  the  merits,  it  will  prove  more  satisfactory 
to  both  parties,  and  more  in  accord  with  the  disposition 
of  the  court,  to  so  dispose  of  the  appeal. 

That  the  granting  of  a  new  trial  is  a  thing  resting  so 
largely  in  the  discretion  of  the  trial  court  that  its  action 
in  that  regard  will  not  be  disturbed  except  upon  the 
disclosure  of  a  manifest  and  unmistakable  abuse,  has 
become  axiomatic,  and  requires  no  citation  of  authority 
in  its  support.  It  is  true  that  such  discretion  is  not  a 
right  to  the  exertion  of  the  mere  personal  or  arbitrary 
will  of  the  judge,  but  is  a  power  governed  by  fixed 
rules  of  law,  and  to  be  reasonably  exercised  within 
those  rules,  to  the  accomplishment  of  justice.  But,  so 
long  as  a  case  made  presents  an  instance  showing  a  rea- 
sonable, or  even  fairly  debatable,  justification  under  the 
law  for  the  action  taken,  such  action  will  not  be  here 
set  aside,  even  if,  as  a  question  of  first  impression,  we 
might  feel  inclined  to  take  a  different  view  from  that  of 
the  court  below  as  to  the  propriety  of  its  action.  More 
especially  is  this  true  where,  as  here,  the  question  rests 
largely  in  fact,  and  involves  the  proper  deduction  to  be 
drawn  from  the  evidence.  The  opportunities  of  the 
trial  court  in  such  instances  for  reaching  just  conclu- 
sions are,  as  a  general  thing,  so  superior  to  our  own 
that  we  will  not  presume  to  set  our  judgment  against 
that  of  the  former  where  there  appears  any  reasonable 
room  for  difference. 

Appellant  does  not  seriously  question  the  correctness 
.    w  ^.  *    of  these  principles,  but  he  contends  that  the 

BxcMtlTe  Verdict.  ,     -.-^  j      i-      <  r 

record  does  not  disclose  a  proper  case  for 
their  application.     He  contends  that  there  was  no  room 
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for  the  exercise  of  discretion  ;  that  the  evidence  as  to 
the  amount  of  damages  suflFered  was  wholly  without 
conflict ;  that  there  was  nothing"  to  indicate  passion  or 
prejudice,  except  the  amount  of  the  verdict  itself  ;  and 
that  there  was  no  showing,  by  affidavit  or  otherwise, 
of  any  improper  conduct  on  the  part  of  the  jury.  As 
to  the  last  suggestion,  it  is  impertinent  to  the  inquiry. 
Granting  a  new  trial  for  the  misconduct  of  the  jury, 
such  as  may  be  shown  by  affidavit,  is  something  wholly 
different  and  apart  from  the  right  which  the  statute 
g-ives  to  grant  such  relief  on  the  ground  of  excessive 
damages.  The  former  contemplates  some  overt  act  of 
impropriety,  such  as  receiving  evidence  out  of  court, 
reaching  a  verdict  by  chance,  and  the  like  ;  while  an 
excessive  verdict  implies  no  misconduct  of  the  jury 
necessarily,  but  simply  that  the  result  has  been  induced 
through  excited  feelings  or  prejudice,  of  which  the 
jury  may  not,  perhaps,  have  been  even  aware,  but 
which  has,  nevertheless,  precluded  an  impartial  con- 
sideration of  the  evidence.  Whether  the  verdict  is  ex- 
cessive is  to  be  determined  solely  from  a  consideration 
of  the  evidence  in  the  case,  and  whether  it  will  fairly 
sustain  the  conclusion  of  the  jury — a  question  which 
cannot  be  aided  by  the  showing  of  extrinsic  facts,  by 
affidavit  or  otherwise. 

As  to  the  suggestion  that  the  evidence  touching  *'the 
amount  of  damages"  was  without  conflict, 
we  are  not  wholly  certain  that  we  appreciate  S*'?*'!.'*"!?"  •^ 
exactly  what  counsel  means.    There  was  no  nwiiif  BridenM, 
evidence  given  as  to  the  amount  of  the  dam- 
ages suffered.     The  damages  sued  for  were  in  their 
nature  unliquidated,  and  no  witness  pretended  to  fix 
the  precise  amount  plaintiff  should  recover.     We  pre- 
sume counsel  means  that  the  evidence  as  to  the  circum- 
stances  which   the   jury   had    a    right  to*  regard    in 
determining  the  award  of  damages,  such  as  age,  condi- 
tion in  life,   etc.,  of  deceased,   was  without   conflict. 
But,  if  this  were  true,  which  we  do  not  think  can  be 
fairly  said,  the  question  as  to  the  proper  deduction  and 
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conclusion  to  be  drawn  from  such  evidence  would  still 
remain  for  the  jury,  and  whether  their  consideration  of 
the  evidence  for  this  purpose  was  influenced  by  passion 
or  prejudice  would  not  necessarily  be  affected  by  the  fact 
that  the  evidence  was  without  conflict.  A  jury,  if  excited 
by  prejudice,  might  as  readily  award  unjust  damages 
where  the  evidence  was  uncontradicted  as  where  it  was 
in  sharp  conflict.  The  evidence  tended  to  show  that 
deceased  was  about  69  years  of  age,  but  his  physical 
appearance  would  seem  to  have  indicated  more  advanced 
years.  Dr.  Dorr,  one  of  his  physicians,  testified  that 
he  looked  older,  that  he  appeared  between  75  and  80 
years  of  age ;  while  Dr.  O'Brien,  a  ph5^sician  who 
examined  him  on  behalf  of  one  of  the  defendants,  after 
the  accident  and  before  his  death,  testified  that  he  con- 
sidered him  a  debilitated  man  ;  that  in  his  judgment 
the  result  of  the  injury  would  not  have  been  serious 
but  for  his  age  and  debility.  According  to  the  testi- 
mony of  his  widow,  his  health  was  very  good,  but  he 
had  suffered  all  his  life  from  sick  headache,  for  which 
she  had  been  required  to  nurse  him.  His  income  was 
about  $110  per  month, — that  is,  it  did  not  appear  that 
he  was  in  steady  or  permanent  employment,  but  the 
evidence  tended  to  show  that  he  was  an  expert  account- 
ant, who  straightened  out  books  and  tangled  accounts, 
when  called  upon,  and  that  his  earnings  averaged  that 
sum  monthly.  According  to  the  Carlisle  Mortality 
Tables,  he  had  an  expectancy  or  probable  lease  of  life 
of  a  fraction  over  nine  years  and  a  half.  He  had  de- 
pendent on  him  a  wife  and  an  adult  unmarried  daughter. 
Upon  these  facts  the  jury  were  instructed,  as  to  the 
question  of  damages,  in  effect,  that  they  should  esti- 
mate and  determine  the  amount  that  the  deceased  would 
in  all  reasonable  probability  have  earned  in  the  years 
yet  remaining  to  him  ;  and,  deducting  from  this  the 
amount  which  he  would  reasonably  require  for  his  own 
personal  use  and  maintenance,  give  a  verdict  which 
would  pecuniarily  compensate  the  heirs.  It  is  con- 
ceded that  this  instruction  gave  the  correct  rule  for  the 
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guidance  of  the  jury. 

In  view  of  this  evidence,  and  the  rule  of  compensa- 
tion by  which  the  jury  were  to  be  governed, 
we  think  it  quite  manifest  that  we  would  f,urt-RJe«I«T« 
not  be  justified  in  holding  that  there  was  an  aJS'oVVMSietl"* 
abuse  of  discretion  in  setting  aside  the  ver- 
dict. The  jury  would  seem  to  have  proceeded  upon 
the  theory  that  the  deceased's  expectancy  of  life  would 
be  fully  realized,  and  that  he  would  continue  to  the  end 
with  the  same  earning  capacity  as  that  possessed  by 
him  at  the  time  of  his  death,  for  their  verdict  implies 
that  he  would  have  earned,  over  and  above  the  amount 
required  for  his  personal  needs,  the  large  net  sum  of 
S8,000.  And  this  would  necessarily  contemplate  con- 
stant employment,  without  interruption  from  sickness 
or  other  cause,  and  with  a  rate  of  earnings  in  no  way 
diminished  ;  since  it  will  readily  be  perceived  that, 
according  to  his  income,  his  utmost  gross  earnings  in 
the  given  time  would  not  have  exceeded  $12,000.  Such 
a  result  does  not  accord  with  ordinary  human  experience. 
The  deceased's  expectancy  of  life  was  not  a  certainty, 
but  a  mere  probability.  It  is  true  he  might  have  lived 
longer,  but  the  chances  were  much  against  it.  He 
might  also  have  retained  his  vigor  and  ability  to  labor 
to  the  last,  but  ordinary  experience  teaches  that  the 
weight  of  adv'ancing  years  after  the  age  attained  by  de- 
ceased bears  strongly  against  such  result.  Under  these 
circumstances  we  do  not  think  it  should  be  said  that 
the  conclusion  of  the  trial  judge  was  without  support 
in  the  evidence.  But  appellant  urges  that  it  is  only 
where  the  verdict  is  so  grossly  disproportionate  to  any 
reasonable  limit  of  compensation  warranted  by  the  facts 
as  to  shock  the  sense  of  justice,  and  raise  at  once  a 
strong  presumption  that  it  is  based  on  prejudice  or 
passion  rather  than  sober  judgment,  that  the  judge  is 
at  liberty  to  interpose  his  judgment  as  against  that  of 
the  jury  ;  and  that  such  an  instance  is  not  shown.  The 
rule  invoked  is  correct,  as  addressed  to  the  function  of 
the  trial  court,  or  when  asking  this  court  to  set  aside 
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the  verdict  where  it  has  been   refused  by  the  court 

below.  But  when  we  are  asked  to  review 
SJJSJw.^''^"*"     the  act  of  that  court,  where  in  the  exercise  of 

its  discretionary  power,  it  has  seen  fit  to  set 
aside  the  verdict  on  this  g"round  a  very  different  rule 
prevails.  Every  intendment  is  to  be  indulged  here  in 
support  of  the  action  of  the  court  below,  and,  as  else- 
where suggested,  it  will  not  be  disturbed  if  the  ques- 
tion of  its  propriety  be  open  to  debate. 

Among-  the  grounds  urged  by  defendants  in  support 
of  their  motion  was  that  of  errors  of  law  occurring  at 

the  trial.  Some  of  the  exceptions  under 
iwc-miitioB  this  head  we  deem  material,  and,  as  they 
itMcbm.  were  not  noticed  by  the  court  below,  and  the 

cause  is  to  be  retried,  the  parties  are  entitled 
to  have  them  considered.  The  collision  of  the  two 
vehicles  occurred  at  a  street  crossing  in  the  city  of  San 
Francisco.  The  street  car  was  stopped  suddenly  in  its 
progress,  near  the  middle  of  the  intersection,  and  the 
brewery  wagon,  coming  rapidly  down  a  grade  on  the 
side  street,  collided  with  the  car.  There  was  evidence 
having  a  tendency  to  show  that,  had  the  car  not  stopped 
where  and  when  it  did,  the  collision  might  have  been 
avoided.  This  being  the  case,  the  defendant  brewing 
company  offered  in  evidence,  as  against  its  co-defendant, 
a  municipal  ordinance  of  said  city  forbidding  the  stop- 
ping of  street  cars  upon  any  street  crossing  or  cross 
walk  so  as  in  any  manner  to  obstruct  travel  thereon, 
except  where  the  grade  of  the  street  is  such  as  not  to 
admit  of  stopping  at  the  further  crossing.  This  evi- 
dence was  objected  to  by  the  railway  company,  and 
excluded.  The  ruling  was  erroneous.  Evidence  that 
the  party  was  acting  in  violation  or  neglect  of  a  statute 
or  ordinance  regulating  the  mode  of  conducting  vehicles 
is  always  admissible  in  such  a  case,  as  tending  to  show 
neglect  in  the  one  guilty  of  the  omission.  In  this 
instance  the  evidence  bore  directly  upon  the  one  material 
question  arising  as  between  the  defendants, — ^as  to 
which  one  caused  the  collision  ;  and  its  exclusion  was, 
therefore,  prejudicial  error. 

Plaintiff  contends   that  the    ruling  did   no  injury, 
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because  it  appeared  that  the  stopping-  of  the  car  was 
the  best  thing-  to  do.  But  whether  this  was  so  was 
for  the  jury,  since  the  fact  was  not  admitted. 

Dr.  O'Brien  was  called  by  defendants,  in  rebuttal, 
upon  the  question  whether  the  injuries  to  the  deceased 
were  the  inducing  cause  of  death.  The  witness  had 
made  a  medical  examination  of  deceased  after  the 
accident  at  the  instance  of  the  brewing  company,  and 
an  autopsical  examination  of  the  body  after  death. 
The  court  permitted  him  to  give  the  results  of  the 
medical  examination,  but  excluded  his  testi- 
mony as  to  what  was  disclosed  by  the  J/'JJJJ*~**j[Jl* 
autopsy,  upon  the  theory  that  the  latter  was  minrbiKy. 
not  admissible,  under  subdivision  4  of  section 
J881  of  the  Code  of  Civil  Procedure,  which  provides  : 
**A  licensed  physician  or  surgeon  cannot,  without  the 
consent  of  his  patient,  be  examined  in  a  civil  action  as 
to  any  information  acquired  in  attending  the  patient 
which  was  necessary  to  enable  him  to  prescribe  or  act 
for  the  patient."  The  evidence  does  not  fall  within 
the  inhibition  of  that  provision.  A  dead  man  is  not  a 
*'patient,"  capable  of  sustaining  the  relation  of  confi- 
dence towards  his  physician  which  is  the  foundation  of 
the  rule  given  in  the  statute,  but  is  a  mere  piece  of 
senseless  clay,  which  has  passed  beyond  the  reach  of 
human  prescription,  medical  or  otherwise.  Moreover, 
the  deceased  had  not,  in  life,  been  the  patient  of  Dr. 
O'Brien.  Freel  t;.  Railway  Co.,  97  Cal.  40,  31  Pac. 
730.  The  evidence  was  competent,  and,  being  relevant 
to  the  issue,  should  have  been  admitted.  The  testi- 
mony which  the  witness  was  permitted  to  give  did  not 
cover  all  that  the  defendants  were  entitled  to  show  by 
the  witness. 

Defendants  excepted  to  the  admission  of  the  testimony 
of  the  attending  physicians  of  deceased,  to  the  effect 
that  in  their  opinion  the  injuries  caused  his 
death  ;  that  opinion  being  based  upon  facts  rtiTiiof e4  cobidb- 

'.       j,*^.,  1^.  *^  1*1   iile«tl«B— Power  •r 

ascertained  by  them  during  such   medical  p«rMBii  lupresea. 
attendance.     It  is  contended  by  respondents  PrifUege. 
that  this  evidence  was  within  the  rule  of 
exclusion  announced  by  the  provisions  of  section  1881, 
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above  quoted,  and  was  inadmissible.  Under  the  prin- 
ciples announced  m  Re  Flint's  Estate,  100  Cal.  391,  34 
Pac.  863,  the  evidence  should  have  been  excluded. 
While  the  precise  question  here  presented — whether, 
after  the  death  of  the  patient,  his  legul  representative 
may  waive  the  objection  which  the  statute  gfives,  in 
terms,  to  the  patient  alone — was  not  there  directly 
decided,  it  was,  nevertheless,  fully  considered  and 
discussed,  and  the  meaning-  of  the  statute  in  that  regard 
very  clearly  indicated  in  the  following  languagfe : 
*'The  question  of  waiver  of  the  privilege  by  the  per- 
sonal representative  or  heir  of  the  deceased  is  a  new 
one  in  this  state,  but  the  statute  of  New  York  bearing* 
upon  this  matter  is  similar  to  the  provision  of  our  Code 
of  Civil  Procedure,  and  the  decisions  of  the  courts  of 
that  state  furnish  us  ample  light  in'  the  form  of  prece- 
dent. The  Code  of  Civil  Procedure  of  New  York 
(section  836)  provides  that  the  privilege  is  present 
unless  'expressly  waived  by  the  patient.'  The  Cali- 
fornia provision  contains  the  words,  *  without  the  con- 
sent of  his  patient.'  It  will  thus  be  seen  that  the 
provisions  are,  in  effect,  the  same.  The  courts  of  New 
York,  under  this  clause  of  the  statute,  have  uniformly 
held  that  the  patient  alone  can  waive  the  privilege,  and 
when  such  patient  is  dead  the  matter  is  forever  closed. 
Westover  v.  Insurance  Co.,  99  N.  Y.  56,  1  N.  E.  104 ; 
Renihan  v.  Dennin,  103  N.  Y.  573,  9  N.  E.  320  ;  Loder 
V.  Whelpley,  111  N.  Y.  239,  18  N.  E.  374.  The 
decisions  of  the  appellate  courts  of  Michigan,  Missouri, 
and  Indiana  support  respondent's  position  in  this 
regard.  Morris  v.  Morris,  119  Ind.  341,  21  N.  E. 
918  ;  Groll  v.  Tower,  85  Mo.  249  ;  Thompson  v.  Ish, 
99  Mo.  160,  12  S.  W.  510 ;  Fraser  v.  Jennison,  42 
Mich.  206,  3  N.  W.  882.  But  the  statutes  of  those 
states  regarding  privileged  communications  vary  quite 
materially  from  those  of  New  York  and  California,  and, 
as  it  is  said  in  Thompson  v.  Ish,  99  Mo.  160,  12  S.  W. 
510  :  *The  difference  in  the  statutes  may  well  cause 
the  difference  in  the  rule  laid  down  in  New  York  and 
Missouri.'  "     This  construction  is  not  unreasonable  in 
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view  of  the  peculiar  terms  of  our  statute,  and  is  un- 
doubtedly fully  supported  by  the  New  York  authorities' 
referred  to  in  the  case  just  cited  ;  and,  since  our  statute 
seems  to  be  framed  largely  after  that  of  New  York, 
the  construction  g-iven  the  latter  by  the  courts  of  that 
state  should  have  preat  weight  with  us  in  interpreting 
the  meaning  of  our  own. 

The  court  charged  the  jury  that  the  plaintiflF  was 
entitled  to  "recover  the  reasonable  amount 
which  Mr.  Harrison  would  probably  have  fttuirt-lff/rSlei 
earned  in  the  nine  or  ten  years  which  it  "wetfo?,?"'"" 
appears  he  had  yet  to  live,  according  to  these 
tables  in  evidence,  and  which  are  also  a  guide.  You 
may  take  them  into  consideration,  as  they  are  part  of 
the  proof  that  he  might  have  lived  that  long."  It  is 
objected  by  defendants  that  this  was  virtually  telling 
the  jury  that  the  Carlisle  Tables  established  the  fact 
that  deceased  would  have  lived  nine  or  ten  years.  We 
hardly  think  the  instruction  would  be  so  understood, 
but  yet  the  language  is  not  as  clear  as  it  should  have 
been.  The  jury  should  have  been  instructed  that  in 
determining  the  probable  length  of  life  the  deceased 
would  have  enjoyed  they  were  entitled  to  consider  these 
mortality  or  expectancy  tables  as  evidence  bearing  ou^ 
that  question  and  as  tending  to  show  the  ordinary  expe- 
rience in  like  cases. 

The  jury  were  also  instructed  that  in  determining 
the  amount  of  damages  plaintiflF  should  re- 
cover they  should  consider  :  **(a)  The  pecu-  ywne-Dmiiseg- 
niary  loss,  if  any,  suffered  by  the  heirs  of  Brror. 
the  deceased  through  his  death  ;  (b)  also  the 
relations  proved  as  existing  between  the  deceased  and 
such  heirs  at  the  time  of  his  death,  and  the  injury,  if 
any,  sustained  by  them  by  his  death."     This  instruc- 
tion was  too  general  and  indefinite,  and  was  calculated 
to  confuse  the  jury.     Such  an  instruction  should  be 
more  carefully  limited.     Morgan  v.  Southern  Pac.  Co., 
95  Cal.  510,  30  Pac.  601 ;  Pepper  v.  Southern  Pac.  Co., 
105  Cal.  401,  402,  38  Pac.  974.     While  the  jury  have 
the  right  in  such  a  case  to  consider  the  loss  suflFered  by 
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the  widow  in  being-  deprived  of  the  comfort,  society, 
and  protection  of  her  husband,  they  can  regurd  these 
things  only  for  the  purpose  of  fixing  the  pecuniary 
value  of  his  life.  The  form  of  the  instruction  here  was 
calculated  to  lead  the  jury  into  the  error  of  supposing* 
that  they  could,  on  this  account,  add  something  more 
than  pecuniary  loss.  The  instruction,  while  somewhat 
similar,  is  less  guarded  than  in  Beeson  v.  Mining  Co., 
57  Cal.  37.     Order  granting  new  trial  affirmed. 

We  concur:  Harrison,  J.;  Garoutte,  J. 


State  ex  rel.  Crescent  City  R.  Co. 

V. 

Bell,  City  Engineer. 

{Supreme  Court  of  Louisiana,  Feb,  /j,  iSgy,) 

Street  Railways — Contract  with  Municipality — Duty  of  City  Engi- 
neer.— In  the  first  contract  between  the  plaintiff  and  the  munici- 
pality, that  the  lines  and  levels  of  the  contemplated  road  would  be 
furnished  bji  the  surveyor,  that  duty  is  incumbent  upon  that  officer, 
under  the  terms  of  the  contract.  He  cannot,  in  law,  decline  to  act 
before  he  is  stopped  by  the  legal  action  of  the  constituted  authori- 
ties. 

Same  — Mandamus. — Mandamus  lies  to  compel  the  performance  by 
an  officer  of  duties  purely  ministerial. 

Case  at  Bar — Issue  Jomed. — The  defendant  joined  issue  on  the 
merits. 

McEnery,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  parish  of  Orleans  civil  district  court. 
Affirmed, 

James  J,  McLoug'hlin^  Asst.  City  Atty.,  and  Samuel 
L.  Gilmore,  City  Atty.,  for  appellant. 

Farrar^  Jonas  &  Kruttschnitt^  for  appellee. 
Henry  P,  Dart^  amicus  curiae. 

Breaux,  J.     The  relator  applied  for  a  writ  of  man^ 
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damns  to  compel  the  city  engfineer  to  furnish  it  lines  and 
levels  for  the  construction  of  its  railroad  ^  ., ,  ^ 
throug-h  the  neutral  g-round  of  CarroUton 
avenue,  from  Second  to  Fourth  street.  The  relator 
claimed  that  it  owned  a  railroad  franchise,  and  that 
subsequently  the  city  council  passed  an  ordinance 
under  which  certain  changes  were  made  in  the  matter 
of  the  line  of  the  railroad  ;  that,  instead  of  the  right  to 
use  either  Fourth  street  or  Second  street  from  Broadway 
to  the  upper  terminus,  it  was  ordained  that  it  shall 
construct  its  road  on  Second  from  Broadway  to  Car- 
roUton avenue,  thence  through  the  neutral  ground  of 
CarroUton  avenue  to  Fourth,  and  thence  along  Fourth 
street  to  the  parish  line.  The  relator  alleges  that  the 
whole  road  has  been  completed,  except  that  portion 
which  runs  through  CarroUton  avenue  from  Second  to 
Fourth  street ;  that  the  whole  of  the  line  has  been  for 
some  time  operated  from  the  lower  terminus  up  Second 
street  to  CarroUton  avenue,  and  relator  is  anxious  to 
connect  its  line  so  as  to  operate  its  line  from  terminus 
to  terminus.  The  respondent  returned,  in  answer  to 
the  preliminary  order  issued  on  the  application  for  a 
mandamus y  that  it  was  not  his  duty  to  deliver  to  relator 
lines  and  levels,  because  the  amending  ordinance  under 
which  the  relator  claims  a  franchise  has  been  repealed 
by  the  city  council.  If  it  has  not  been  repealed,  then 
relator  sets  up  that  relator's  allegations  are  vague  and 
indefinite,  and  that  they  do  not  indicate  upon  what 
neutral  grounds  to  establish  the  lines  and  levels ;  that 
they  do  not  designate  upon  which  of  the  three  strips  of 
neutral  ground  on  CarroUton  avenue  the  tracks  are  to 
be  laid.  And  lastly  the  grounds  are  that  the  relator 
has  no  contract  with  the  city,  and  holds  no  franchise 
from  the  city  ;  that  the  alleged  contract  is  void.  As  a 
question  of  fact,  it  is  not  'disputed  that  the  relator  has 
constructed  its  line  of  road  as  alleged  in  its  petition. 
The  ordinance  under  which  relator  claims  a  franchise 
was  considered  and  discussed  in  the  case  of  Crescent 
CityR.  Co.  z\  New  Orleans  &  C.  R.  Co.,  48  La.  Ann. 
856,  866,  19  South.  868.     It  relieves  us  from  theneces- 
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sity  of  discussing  at  length  the  original  ordinance  under 
which  the  relator  acquired  its  franchise.  It  is  also 
a  fact  that  relator  accepted  the  terms  and  conditions  of 
the  ordinance.  Subsequently  the  council  took  it  in 
hand  to  repeal  the  ordinance  granting  the  franchise 
claimed.  It  appears  that  the  action  of  the  city  council 
was  made  final  after  the  service  of  the  alternative  writ 
of  mandamus  upon  respondent.  If  there  is  a  right  of 
action,  no  question  is  raised  as  to  the  want  of  authority 
to  proceed  by  way  of  m^andamus ;  in  other  words,  it 
was  not  contended  that  the  relator  had  mistaken  its 
remedy.  From  the  specifications  made  part  of  the  first 
ordinance,  we  extract:  *'This  road  shall  follow  the 
route  described  in  the  above  ordinance,  and  indicated  in 
the  accompanying  plan.  The  full  red  lines  in  said  plan 
show  the  route  proposed,  and  the  dotted  red  lines  the 
route  which  the  purchasers  have  the  option  of  using." 
**It  shall  be  built  on  lines  and  levels  given  by  the  city 
surveyor."  From  a  judgment  making  the  writ  of 
mandamus  peremptory,  the  respondent  prosecutes  this 
appeal. 

The  repeal  of  the  ordinance,  vel  non^  authorizing  a 

change  in  the  route  of  the  road,  is  the  first 
SSrlcKriTh^"  question  before  us.  The  council  had  en- 
DiuWt'Fi-  t^^^d  i^to  3.  contract  with  the  relator,  an 
gineer.  adjudicatee  of  a  franchise.      So  far  as  the 

record  reveals,  the  relator  had  complied 
with  the  terms  of  the  adjudication  ;  the  amount  of  the 
bid  had  been  paid.  The  relator,  in  so  far  as  we  are 
informed,  had  complied  with  its  contract.  It  had  con- 
structed its  road  on  lines  and  levels  furnished,  and  only 
a  short  distance  remained  to  be  constructed  in  order 
that  it  might  operate  its  line  from  terminus  to  terminus. 
There  was  an  existing  contract  between  the  city  and 
the  corporation  relator.  It  was  no  longer  within  the 
power  of  the  city  to  treat  this  contract  as  an  absolute 
nullity,  and  to  pass  an  ordinance  canceling  the  prior 
ordinance,  changing  the  route,  and  abrogating  all 
possibility  of  claiming  any  right  under  it.  There  was 
no  question  of  fraud  or  unfair  dealing  of  any  kind  dis- 
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closed  by  the  record.  By  its  execution  the  contrax:t 
acquired  a  validity  to  which  effect  should  be  g-iven 
until  it  is  regfularly  annulled  contradictorily  with  the 
party  in  interest.  In  our  opinion  in  the  case  of  Vicks- 
burgf,  S.  &  P.  R.  Co.  V.  Mayor,  etc.,  of  Monroe,  48 
La.  Ann.  1102,  1115,  20  South.  664,  670,  in  regard  to  a 
similar  question,  we  said  :  "  We  would  not  be  justified 
in  treating-  the  ordinance  as  void.  It  must  remain  in 
force  until  decreed  null  in  proceedings  to  that  end.  It 
may  be  that  the  council,  desiring  to  encourage  plaint- 
iff's enterprise,  has  conceded  more  than  it  should  ha\^e 
conceded.  Nevertheless  the  concession  was  made,  and 
has  been  accepted  and  the  conditions  complied  with. 
It  has  become  ^fait  accomfli^  which  under  any  view 
is  not  void,  and  cannot  be  absolutely  ignored  by  the 
defendant,  as  attempted  by  ordering  the  reopening  of 
the  street."  We  must  adhere  to  the  principle  laid 
down  in  that  case.  It  applies  here.  It  is  an  equitable 
principle,  applying  even  if  a  contract  is  null  in  its 
origin-  ' '  Multa  fieri  prohibentiir  qtue  si  facta  fuerint^ 
obtinent  -pirmistetemy  If  a  contract  is  voidable,  prop- 
er steps  must  be  taken  to  have  its  nullity  declared. 

The  respondent  insists,' in  the  second  place,  for  rea- 
sons stated,  that  he  cannot  furnish  the  lines  and  levels. 
The  ordinance  pleaded  by  the  relator  directs  the  course 
to  follow.  Lines  and  levels  having  been  given  in  other 
streets,  there  is  no  good  reason  for  coming  to  a  stop 
with  this  work  at  CarroUton  avenue.  Manifestly, 
there  is  a  neutral  ground  on  that  avenue.  Respondent 
admits  in  his  answer  that  there  are  such  grounds. 
The  difficulty,  it  appears,  consists  in  the  fact  alleged 
by  him,  that  they  are  divided  into  three  strips.  That 
of  itself  should  not  be  considered  enough  to  prevent 
the  running  of  the  line.  The  line  can  be  drawn,  under 
the  ordinance,  despite  the  strips. 

Lastly,  the  respondent  insists  that  the  relator  has 
no  contract  with  the  city,  and  holds  no  franchise  from 
the  city,  the  alleged  contract  offered  in  evidence  by  re- 
lator being  absolutely  null  and  void.  In  discussing 
the  second   proposition   of   respondent's  answer,    we 
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found  that  the  relator  did  enter  into  a  contract  with 
the  city  as  alleg'ed,  and  we  decided  that  it  was  not  sub- 
ject to  collateral  attack.  We  will  only  add  that  in  our 
judgment  a  ministerial  officer  called  upon  to  execute 
an  ordinance  is  without  authority  to  raise  the  question 
the  position  here  taken  implies.  The  question  was 
carefully  considered  by  us  in  the  case  of  Stater;.  Heard, 
47  La.  Ann.  1679,  18  South.  746,  and  the  conclusion 
was  reached  that  a  doubt  as  to  the  validity  of  a  statute 
would  not  justify  a  ministerial  oflScer,  who  has  no  in- 
terest involved,  in  raisingf  questions  of  irregularity  of 
its  adoption.  In  our  judgment  the  decree  of  the  lower 
court  was  correct.     It  must  be,  and  it  is,  affirmed. 

The  Chief  Justice  rests  his  concurrence  on  the 
ground  of  acquiescence. 
McEnery,  J.,  dissented. 

On  Application  for  Rehearing. 
(April  12,  1897.) 

Breaux,  J.  We  have  re-examined  the  questions 
involved  in  this  case.  In  the  defense,  before  our  de- 
cision was  handed  down,  respondent  suggested  the 
difficulties  confronting  him  in  surveying  the  roadbed 
over  the  neutral  ground  of  Carrollton  avenue,  and 
averred  the  additional  ground  that  the  ordinance  under 
which  relator  holds  was  repealed.  Under  the  rules  of 
this  court,  it  is  not  possible,  on  the  application  for  a 

rehearing,  to  have  other  issues  considered 
than  those  previously  submitted,  particu- 
larly if  not  raised  in  the  pleadings.  The  inability  of 
the  defendant  to  stand  in  judgment  had  not  been 
pleaded.  Notwithstanding,  it  is  argued  in  one  of  the 
briefs  filed  by  an  amicus  curice  on  rehearing.  But 
granted  that  the  point  has  been  pleaded,  for  the  sake 
of  the  argument.  In  our  view  we  state,  ex  industrial 
mandamus  could  be  issued.  This  officer  had  been 
selected  by  the  city  and  the  relator  to  make  needful 
surveys  to  carry  out  the  contract  and  deliver  lines. 
We  concluded  that  he  should,  in  accordance  with  the 
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terms  of  the  contract,,  indicate  the  locus  granted  for  the 
rig-ht  of  way,  and  that  the  difficulties  suggested  are  not 
sufficient  to  prevent  him  from  indicating  what  should 
be  occupied  as  a  roadbed.  If  there  are  other  interests 
concerned,  they  must  be  urged  by  those  by  whom  they 
are  owned,  or  by  those  ^who  have  a  right  to  stand  in 
judgment.  With  reference  to  the  repeal  of  the  ordi- 
nance invoked  as  a  defense,  we  cite  the  following 
decisions  in  support  of  the  refusal  to  grant  a  rehear- 
ing :  State  V.  Canal  &  C.  St.  R.  Co.,  44  La.  Ann. 
526,  10  South.  940 ;  City  of  New  Orleans  v.  Wardens 
of  Church  of  St.  Louis,  11  La.  Ann.  244.  Rehearing 
refused. 


Mitchell 

V. 

Rochester  Ry.  Co. 

{Court  of  Appeals  of  New  York^  Dec,  /,  i8g6,) 

Street  Railways— Injuries  Arising  from  Fright  Caused  by  Negli- 
gence—Proximate Cause— Liability  of  Company.* — Through  fright 
caused  by  the  negligence  of  a  street-railway  company  a  woman  had 
a  miscarriage,  but  received  no  immediate  personal  injuries.  Held, 
that  there  could  l>e  no  recovery  for  the  miscarriage  and  resulting 
illness,  and  that  the  negligence  was  not  the  proximate  cause  of  the 
miscarriage. 

Appeal  from  general  term  supreme  court,  Fifth 
department.     Reversed. 

Charles  J,  Bissell,  for  appellant. 
Norris  Bidl^  for  respondent. 

Martin,  J.  The  facts  in  this  case  are  few,  and 
may  be  briefly  stated.  On  the  1st  day  of  April,  1891, 
the  plaintiff  was  standing  upon  a  crosswalk  on  Main 
street,  in  the  city  of  Rochester,  awaiting  an  opportu- 
nity to  board  one  of  the  defendant's  cars  which  had 

^See  note  at  end  of  case. 
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stopped  upon  the  street  at  that  place.  While  standing 
there,  and  just  as  she  was  about  to  step  upon  the  car,  a 
horse  car  of  the  defendant  came  down  the  street.  As 
the  team  attached  to  the  car  drew  near,  it  turned  to  the 
rigfht,  and  came  close  to  the  plaintiff,  so  that  she  stood 
between  the  horses'  heads  when  they  were  stopped. 
She  testified  that  from  f rigfht  and  excitement  caused  by 
the  approach  and  proximity  of  the  team  she  became 
unconscious,  and  also  that  the  result  was  a  miscarriage, 
and  consequent  illness.  Medical  testimony  was  given 
to  the  effect  that  the  mental  shock  which  she  then 
received  was  sufficient  to  produce  that  result.  Assum- 
ing that  the  evidence  tended  to  show  that  the  defend- 
ant's servant  was  negligent  in  the  management  of  the 
car  and  horses,  and  that  the  plaintiff  was  free  from 
contributory  negligence,  the  single  question  presented 
is  whether  the  plaintiff  is  entitled  to  recover  for  the 
defendant's  negligence  which  occasioned  her  fright  and 
alarm,  and  resulted  in  the  injuries  already  mentioned. 
While  the  authorities  are  not  harmonious  upon  this 
question  we  think  the  most  reliable  and  better-consid- 
ered cases,  as  well  as  public  policy,  fully  justify  us  in 
holding  that  the  plaintiff  cannot  recover  for  injuries 
occasioned  by  fright,  as  there  was  no  immediate  per- 
sonal injury.  Lehman  v.  Railroad  Co.,  47  Hun,  355; 
Commissioners  v.  Coultas,  13  App.  Cas.  222;  Ewing 
V.  Railway  Co.,  147  Pa.  St.  40,  23  Atl.  340.  The 
learned  counsel  for  the  respondent  in  his  brief  very 
properly  stated  that  *'the  consensus  of  opinion  would 
seem  to  be  that  no  recovery  can  be  had  for  mere  fright," 
as  will  be  readily  seen  by  an  examination  of  the  follow- 
ing additional  authorities  :  Haile  v.  Railroad  Co.,  60 
Fed.  557;  Joch  v.  Dankwardt,  85  111.  331 ;  Canning  z^. 
Inhabitants  of  Williamstown,  1  Cush.  451 ;  Telegraph 
Co.  V.  Wood,  6  C.  C.  A.  432,  57  Fed.  471 ;  Renner  v. 
Canfield,  36  Minn.  90,  30  N.  W.  435 ;  Allsopz'.  Allsop, 
5  Hurl.  &  N.  534 ;  Johnson  v.  Wells,  Fargo  <&  Co.,  6 
Nev.  224  ;  Wyman  v.  Leavitt,  71  Me.  227.  If  it  be 
admitted  that  no  recovery  can  be  had  for  fright  occa- 
sioned by  the  negligence  of  another,  it  is  somewhat 
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difficult  to  understand  how  a  defendant  would  be  liable 
for  its  consequences.  Assuming"  that  fright  cannot 
form  the  basis  of  an  action,  it  is  obvious  that  no  recov- 
ery can  be  had  for  injuries  resulting-  therefrom.  That 
the  result  may  be  nervous  disease,  blindness,  insanity, 
or  even  a  miscarriag-e,  in  no  way  changes  the  principle. 
These  results  merely  show  the  degree  of  fright,  or  the 
extent  of  the  damages.  The  right  of  action  must  still 
depend  upon  the  question  whether  a  recovery  may  be 
had  for  fright.  If  it  can,  then  an  action  maj^  be  main- 
tained, however  slight  the  injury.  If  not,  then  there 
can  be  no  recovery,  no  matter  how  grave  or  serious  the 
consequences.  Therefore  the  logical  result  of  the 
respondent's  concession  would  seem  to  be,  not  only 
that  no  recovery  can  be  had  for  mere  fright,  but  also 
that  none  can  be  had  for  injuries  which  are  the  direct 
consequences  of  it.  If  the  right  of  recovery  in  this  class 
of  cases  should  be  once  established,  it  would  naturally 
result  in  a  flood  of  litigation  in  cases  where  the  injury 
complained  of  may  be  easily  feigned  without  detection, 
and  where  the  damages  must  rest  upon  mere  conjecture 
or  speculation.  The  difficulty  which  often  exists  in 
cases  of  alleged  physical  injury,  in  determining  whether 
they  exist,  and,  if  so,  >vhether  they  were  caused  by  the 
negfligent  act  of  the  defendant,  would  not  only  be 
greatly  increased,  but  a  wide  field  would  be  opened  for 
fictitious  or  speculative  claims.  To  establish  such  a 
doctrine  would  be  contrary  to  principles  of  public 
policy-  Moreover,  it  cannot  be  properly  said  that  the 
plaintiff's  miscarriage  was  the  proximate  result  of  the 
defendant's  negligence.  Proximate  damages  are  such 
as  are  the  ordinary  and  natural  results  of  the  negli- 
gence charged,  and  those  that  are  usual,  and  may, 
therefore,  be  expected.  It  is  quite  obvious  that  the 
plaintiff's  injuries  do  not  fall  within  the  rule  as  to 
proximate  damages.  The  injuries  to  the  plaintiflF  were 
plainly  the  result  of  an  accidental  or  unusual  combina- 
tion of  circumstances,  which  could  not  have  been  rea- 
sonably anticipated,  and  over  which  the  defendant  had 
no  control,  and  hence  her  dam^es  were  too  remote  to 
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justify  a  recovery  in  this  action.  These  considerations 
lead  to  the  conclusion  that  no  recovery  can  be  had  for 
injuries  sustained  by  fright  occasioned  by  the  negli- 
gence of  another,  where  there  is  no  immediate  personal 
injury.  The  orders  of  the  general  and  special  terms 
should  be  reversed,  and  the  order  of  the  trial  term 
granting  a  nonsuit  affirmed,  with  costs.  All  concur, 
except  Haight,  J.,  not  sitting,  and  Vann,  J.,  not 
voting.     Ordered  accordingly. 


NOTE. 

Injuries  Resulting  from  Fright— Damages. — Mere  fright  is  not  the 
subject  of  damages.  Atchison,  etc.,  R.  Co  v,  McGinnis,  (Kan.),  48 
Am.  &  Eng.  R.  Cas.  110,  note,  26  Pac.  Rep.  453 ;  Kwing  v.  Pittsburg-, 
etc.,  R.  Co.,  (Pa.),  48  Am.  &  Eng.  R.  Cas.  506,  147  Pa.  St.  40,  23  Atl. 
Rep.  340;  Canning  v,  Williamstown,  1  Cush.  (Mass.)  451;  Vict.  R- 
Comm*rs  v,  Coultas,  13  App.  Cas.  222,  6  Ry.  &  C.  T.  Cas.  Ixviii.  But 
where  there  is  actual  physical  injury,  damages  resulting  from  the 
incidental  fright  may  be  recovered.  Consol.  Tract.  'Co.  v.  Lam- 
bertson,  (N.  J.),  36  Atl.  Rep.  100,  6  Am.  &  Eng.  R.  Cas.,  N.  S., 
793,  abslr.;  Canning  v,  Williamstown,  1  Cush.  (Mass.)  451 ;  Stutz  v. 
Chicago,  etc.,  R.  Co.,  (Wis.),  37  Am  &  Eng.  R.  Cas.  187  and  note^ 
73  Wis.  147  ;  Sherwood  v.  Chicago,  etc.,  R.  Co.,  44  Am.  &  Eng.  R. 
Cas.  337,  82  Mich.  374,  46  N.  W.  Rep.  773 ;  Geveke  v.  Grand  Rapids, 
etc.,  R.  Co.,  22  Am.  &  Eng.  R.  Cas.  551,  57  Mich.  589,  24  N.  W.  Rep. 
675  ;  East  Tenn.,  etc.,  R.  Co.  v,  Lockhart,  79  Ala.  315.  But  see  con^ 
tra  Fitzpatrick  v.  Great  Western  R.  Co.,  12  U.  C.  Q.  B.,  where  the 
fright  resulting  from  a  collision  having  brought  on  the  premature 
confinement  of  a  female  passenger,  and  the  child  having  t>een  born 
dead,  it  was  held  that  a  good  cause  of  action  existed  against  the 
company. 

And  in  Buchanan  z/.  West  Jersey  R.  Co.,  (N.  J.),  41  Am.  &  Eng. 
R.  Cas.  59,  52  N.  J.  L*.  265,  where  a  woman  had  to  throw  herself  on 
a  railroad  platform  to  escape  being  injured  by  a  piece  of  timber 
projecting  from  a  passing  car,  and  her  health  was  impaired  by  the 
fright  so  occasioned,  it  was  heldy  that  she  was  entitled  to  recover 
damages  for  such  impairment  of  her  health.  In  Purcell  v.  St.  Paul 
City  R.  Co.,  (Minn.),  52  Am.  &  Eng.  R.  Cas.  611,  it  was  held,  that  if 
the  negligence  of  a  carrier  places  a  passenger  in  a  position  of  such 
apparent  imminent  peril  as  to  cause  fright,  and  the  fright  causes 
nervous  convulsions  and  illness,  the  negligence  is  the  proximate 
cause  of  the  injury,  and  the  injury  is  one  for  which  an  action  may 
be  brought.    See  Mitchell  v,  Rochester  R.  Co.,  4  Misc.   (N.  Y.)  575. 
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{Supreme  Court  of  Wisconsin^  Nov,  24,  i8g6* 

Failure  to  Awaken  Passenger  in  Sleeping  Car — Action — Tort  or 
Contract. — Iil  an  action  ag'amst  a  railway  company  to  recover  for 
alleged  maltreatment,  the  complaint  alleged  that  the  servants  and 
employees  of  the  defendant  in  charge  of  the  sleeping  car  of  the  de- 
fendant on  which  the  plaintiff  was  a  passenger,.in  neglect  of  their 
dnty  and  the  implied  agreement  in  the  contract  of  carriage,  failed 
to  awaken  the  plaintiff  a  sufficient  length  of  time  before  her  arrival 
at  a  point  where  she  had  to  change  cars  to  allow  her  to  dress, 
and  that  they  hurried  her  out  of  the  car  in  a  half -dressed  condition, 
and  that  owing  to  her  being  hurried  and  the  starting  of  the  train 
which  she  was  leaving  and  her  excitement,  she  fell  against  the  door 
of  the  car  she  was  entering,  seriously  bruising  and  injuring  herself 
from  which  other  injuries  resulted.  Held^  that  the  cause  of  action 
alleged  was  for  the  maltreatment  of  the  plaintiff,  and  was,  there- 
fore, in  tort,  and  not  for  a  mere  breach  of  contract. 

Same — Liability  of  Company. — Where  a  railway  company  has 
sold  a  sleeping-car  ticket  to  a  point  on  its  road  where  the  passenger 
has  to  change  cars  in  order  to  reach  her  destination,  it  is  the  duty 
of  such  company  to  awaken  the  passenger  in  sufficient  time  to  allow 
her  to  dress,  or,  if  it  has  failed  to  do  so,  to  hold  the  train  until  she 
can  dress  in  a  manner  suitable  to  make  such  change  of  cars,  and 
the  neglect  of  the  company  to  perform  such  duty,  resulting  in  dam* 
age  to  the  passenger,  is  sufficient  to  authorize  a  recovery,  even 
though  the  duty  is  not  expressly  prescrit>ed  in  the  contract  of  car- 
ria^^'e. 

txpert  Testimony  Based  on  Assumption  of  Truth  of  Evidence — 
Admissibility. — In  such  action,  the  admission  of  the  testimony  of 
medical  experts  based  upon  evidence  of  the  plaintiff  which  they 
assume  to  be  true  is  not  error. 

instructions — Reversible  Error. — In  such  action,  a  charge  to  the 
jury  to  the  effect  that,  by  the  words  **  direct  and  proximate  cause," 
contained  in  the  special  verdict  submitted,  was  meant  the  cause 
which  naturally  led  to,  and  might  have  been  expected  to  be  directly 
instrumental  in  producing,  the  result  complained  of,  while  too 
general,  is  not,  where  no  request  has  been  made  for  a  more  definite 
instruction,  reversible  error. 

Refusal  to  Submit  Special  Questions. — The  refusal  of  the  trial 
court  to  submit  special  questions  relating  to  evidentiary  facts  is 
not  error,  their  form  being  largely  in  the  discretion  of  such  court. 
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Instructions  Reflecting  on  Credibility  of  Witness — Refusal. — It  is 
not  error  to  refuse  to  give  instructions  reflecting  upon  the  credi- 
bility of  any  particular  witness. 

instructions — Error  — In  an  action  against  a  railway  company  to 
recover  for  maltreatment,  a  charge  to  the  jury  that  **  you  will  be 
called  upon  to  find  the  facts  you  believe  to  be  established  by  the 
fair  weight  of  all  the  evidence,*'  is  not  erroneous  as  being  mis- 
leading. 

Excessive  Verdict. — Where  a  female  passenger,  through  the  mal- 
treatment of  the  employees  of  a  railway  company,  was  compelled  to 
expose  her  person  to  the  weather  and  to  a  number  of  men,  and  re- 
ceived injuries  which,  together  with  her  excitement,  resulted  in  her 
having  a  miscarriage,  a  verdict  in  her  favor  for  $2500  is  not  so  ex- 
cessive as  to  create  the  belief  that  the  jury  were  misled  by  passion, 
prejudice  or  ignorance. 

Appeal  from  Lincoln  county  circuit  court.  Affirmed. 

C.  H,  Van  Alstine^  for  appellant. 
Van  Hecke  &,  Smarts  for  respondent. 

Cassoday,  C.  J.  This  is  an  action  to  recover  dam- 
ages sustained  by  reason  of  the  defendant's  maltreat- 
ment of  the  plaintiff  while  riding*  on  the  defendant's 
cuestotfd  passenger  train,  at  and  near  New  Lisbon, 

in  this  state,  in  respect  to  her  changing  cars 
at  that  place.  Issue  being  joined  and  a  trial  had, 
the  jury  returned  a  special  verdict,  the  findings  of 
which,  together  with  the  undisputed  facts,  are  to  the 
effect  that,  on  the  evening  of  June  16,  1894,  the  plain- 
tiff and  her  husband  and  their  little  boy  were  in 
Chicago;  that  the  husband  bought  of* the  defendant 
two  tickets,  one  for  himself  and  the  other  for  the  plain- 
tiff, from  Chicago  to  Merrill,  in  this  state  ;  that  they 
started  on  the  train  about  half  past  10  o'clock  that  eve- 
ning ;  that,  upon  boarding  the  train,  the  plaintiff's 
husband  bought  a  sleeping-car  ticket  for  the  plaintiff 
and  their  little  boy  from  Chicago  to  New  Lisbon  ;  that, 
within  a  few  minutes  after,  the  plaintiff  and  the  little 
bo V  retired  in  their  berth,  and  remained  there  until  the 
train  reached  New  Lisbon  :  that,  when  the  train 
reached  Milwaukee,  another  sleeper,  destined  for  Mer- 
rill, was  attached  to  the  train  ;  that  the  train  reached 
New  Lisbon  between  5  and  6  o'clock  the  next  morning  ; 
that  the  defendant's  porter  did  not  awaken  the  plaintiff 
in  time  for  her  to  dress  herself  and  child  before  the 
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train  arrived  at  New  Lisbon  ;  that  the  defendant's  por- 
ter did  not  attempt  to  awaken  plaintiff  at  or  near  the 
station  called  **Lyndon"  ;  that  the  defendant's  porter 
did  not  have  g-ood  reason  to  believe  that  he  had  awak- 
ened the  plaintiff ;  that  the  defendant's  porter  did  not 
exercise  proper  care  in  his  treatment  of  the  plaintiff 
after  she  was  awakened,  and  until  she  was  put  into  the 
Merrill  sleeper  at  New  Lisbon ;  that  such  failure  to 
awaken  the  plaintiff,  and  her  treatment  by  the  defend- 
ant's porter  after  the  train  arrived  at  New  Lisbon,  was 
the  direct  and  proximate  cause  of  the  injuries  she  sus- 
tained ;  that  the  plaintiff  was  not  guilty  of  any  want  of 
ordinary  care  which  contributed  to  cause  the  injuries 
she  sustained ;  that,  under  all  the  attending*  circum- 
stances, a  nervous  shock  sufficient  to  cause  bodily  inju- 
ries, or  damages  of  some  form  or  some  kind,  to  the 
plaintiff,  might  have  been  reasonably  expected,  by  a 
man  of  ordinary  intelligence  and  prudence,  conducting 
the  business  carried  on  by  the  defendant,  to  result  from 
the  failure  to  so  awaken  the  plaintiff,  and  from  the 
treatment  she  received  before  and  while  being  trans- 
ferred to  the  Merrill  sleeper  ;  that,  if  the  court  orders 
judgment  for  the  plaintiff  on  the  verdict,  then  the  jury 
assesses  her  damages  at  S2,500;  that  the  plaintiff  and 
little  boy  first  passed  into  the  sleeper  for  Merrill,  and 
then,  after  a  little  while,  went  to  a  hotel  in  New  Lis- 
bon, and  the  plaintiff  there  lay  down  ;  that,  between  9 
and  10  o'clock  that  morning,  they  started  on  the  train 
from  New  Lisbon  to  Merrill,  not  in  the  sleeper,  but  in 
an  ordinary  passenger  car ;  that  at  Mosinee  Dr.  E.  C. 
Fish  was  called  into  the  car  to  attend  the  plaintiff,  and 
he  found  that  she  was  about  to  have  a  miscarriage,  and 
did  have  such  miscarriage  on  the  train.  From  the 
judgment  entered  on  the  special  verdict  in  favor  of  the 
plaintiff,  the  defendant  brings  this  appeal.  Counsel 
assigns  29  different  errors,  and  these  several  errors  are 
discussed  under  22  different  heads.  We  must  be  ex- 
cused from  dividing  the  transaction  up  into  so  many 
different  fragments,  and  then  considering  each  frag- 
ment by  itself,  disconnected  from  the  other  facts  and 
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Circumstances  in  the  case,  with  which  it  is  properly,  if 
not  necessarily,  connected. 

1.  Some  of  these  errors  are  based  on  the  theory  that 
the  complaint  alleges  a  cause  of  action  on  contract,  and 

not  in  tort.  True,  the  complaint  alleges,  in 
rSSHrw  M*^*"  efiect,  that  there  was  implied  in  the  contract 
MM||i^€ar-      of  carriagfe  that  the  defendant  would  awaken 

the  plaintiff  a  sufficient  leng"th  of  time 
before  reaching"  New  Lisbon  to  enable  her  to  dress 
herself  and  child,  and  otherwise  prepare  herself  to  be 
ready  to  leave  the  train  safely,  and  without  haste  or 
delay,  when  the  same  should  arrive  at  that  place.  It 
also  alleges,  in  effect,  that  according  to  the  rules  and 
regulations  of  the  defendant,  and  by  common  usage  and 
practice,  it  was  its  duty  to  so  awaken  the  plaintiflF,  and 
that  the  servants  and  employees  of  the  defendant  in 
charge  of  the  sleeper  agreed  to  so  awaken  her  when 
she  procured  her  berth,  but  that  they  '*did  not  call  nor 
awaken  her  before  reaching  New  Lisbon,  but  neglected 
and  failed  so  to  do,  without  any  reason  therefor' ' ;  that 
the  plaintiff  was  still  sleeping  when  the  train  reached 
New  Lisbon ;  that,  upon  reaching  New  Lisbon,  the 
porter  of  the  car  drew  the  curtains  in  front  of  her 
berth  apart,  and  informed  the  plaintiff,  occupying  the 
same,  that  the  train  had  arrived  at  New  Lisbon  ;  that 
she  must  hurry  and  leave  the  train  at  once  ;  that,  upon 
her  requesting  him  to  hold  the  train  for  a  few  minutes, 
to  enable  her  to  dress  herself,  he  refused  so  to  do,  and 
continued  to  urge  her  to  leave  the  car  at  once  ;  that, 
from  the  time  she  was  awakened  until  the  departure  of 
the  train  from  the  station,  the  time  was  insufiicient  to 
permit  the  plaintiff  to  properly  prepare  herself  and 
leave  the  train  ;  that  she  at  once  arose  from  her  berth, 
and  the  porter  refused  to  allow  her  to  put  on  her 
clothing,  but  pushed,  hustled,  and  hurried  her  to  the 
rear  end  of  that  car,  to  which  the  sleeper  for  Merrill 
was  attached,  and  into  which  she  was  required  by  the 
porter  to  go  ;  that  the  train  on  which  she  had  so  been 
traveling  was  started  about  the  time  she  reached  the 
door  of  the  sleeper  she  was  so  leaving ;  that,  by  reason 
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of  the  conduct  of  the  porter,  aud  the  facts  stated,  and 
the  starting  of  the  train,  she  was  at  the  time  very  much 
excited,  and  fell  with  g-reat  force  against  the  frame 
work  or  fixtures  of  the  Merrill  sleeper,  on  entering*  the 
same,  on  account  of  which  she  was  seriously  bruised 
and  injured  ;  that,  at  the  time  she  was  so  ejected  from 
the  car,  she  had  on  but  little  clothing,  and  her  person 
was  exposed  to  a  number  of  men,  occupying  the  Merrill 
sleeper  at  the  time  she  entered  the  same,  and  they  saw 
her  in  that  condition  ;  that  it  was  raining  very  hard  at 
the  time,  and  she  was  exposed  to  the  same  in  leaving 
the  train  ;  that  she  was  at  the  time  30  years  of  age,  and 
in  good  health,  but  pregnant  with  child  ;  that,  by 
reason  of  the  facts  stated,  she  became  very  ill  a  few 
minutes  after  entering  the  Merrill  sleeper,  and  had  a 
miscarriage  on  the  same  day.  From  the  whole  com- 
plaint we  think  it  was  manifest  that  the  cause  of  action 
alleged  is  for  the  maltreatment  of  the  plaintiff,  and 
hence  is  in  tort,  and  is  not  for  a  mere  breach  of  con- 
tract. Brown  v.  Railway  Co.,  54  Wis.  342,  11  N.  W. 
356,  911  ;  Mueller  v.  Railway  Co.,  86  Wis.  340,  56  N. 
W.  914. 

2.  It  is  contended  that  actionable  negligence  is  not 
proved,  and  hence  that  a  verdict  should  have  been 
directed  in  favor  of  the  defendant,  or  else 
the  verdict  should  have  been  set  aside  and  a  Jf cJiiSiJ""*' 
new  trial  granted.  It  is  enough  to  say,  in 
answer  to  such  contention,  that  the  evidence  in  behalf 
of  the  plaintiff  tends  to  prove  the  allegations  of  the 
complaint.  It  also  appears  that  the  findings  of  the 
jury  are  supported  by  the  evidence.  It  was  impossible 
for  the  defendant,  with  a  train  running  to  La  Crosse, 
to  carry  the  plaintiff  to  Merrill  without  her  changing 
cars  at  New  Lisbon.  As  the  plaintiff  held  the  defend- 
ant's sleeping-car  ticket  to  New  Lisbon,  she  was  neces- 
sarily expected  to  use  it  by  occupying  her  berth  until 
awakened  for  the  purpose  of  making  such  change  of 
cars.  To  make  such  change,  it  became  the  duty  of  the 
defendant,  whether  stipulated  in  the  contract  of  car- 
riage or  not,  to  either  awaken  her  in  time  to  make  the 
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necessary  preparation  for  such  change  in  a  suitable  and 
decent  manner,  upon  reaching*  the  station,  or,  failing  to 
so  awaken  her  before  reaching  the  station,  to  hold  the 
train  at  that  point  for  a  sufficient  length  of  time  to 
enable  her  to  make  such  preparation  as  was  necessary 
to  change  cars  without  trepidation,  or  the  exposure  of 
her  person  to  the  gaze  of  spectators.  The  neglect  of 
the  defendant  to  perform  such  duty,  resulting  in  dam* 
age  to  the  plaintiff,  under  the  facts  and  circumstances 
stated  and  found,  is  sufficient  to  authorize  a  recovery, 
notwithstanding  such  duty  is  not  expressly  prescribed 
in  the  contract.  These  views  are  supported  by  numer- 
ous adjudications.  A  few  only  are  cited  :  Brown  v. 
Railway  Co.,  54  Wis.  342, 11  N.  W.  356,  911 ;  Stutz  v. 
Railway  Co.,  73  Wis.  147,  40  N.  W.  653;  Dawson 
V.  Railroad  Co.,  11  Am.  &  Eng.  R.  Cas.  134 ;  Car  Co. 
V.  Smith  (Tex.  Sup.)  14  S.  W.  993 ;  Railway  Co.  v. 
Roemer  (Tex.  Civ.  App.)  20  S.  W.  843 ;  Fordyce  v. 
Nix  (Ark.)  23  S.  W.  967  ;  Railway  Co.  v.  Biddle  (Ky.) 
34  S.  W.  904.  Counsel  for  the  defendant  cite  Nichols 
V.  Railway  Co.,  90  Mich.  203,  51  N.  W.  364,  but  it  is 
not  in  point.  In  that  case  the  plaintiff  had  no  sleeping- 
car  ticket.  The  court  held  that  it  was  the  duty  of  the 
conductor  or  brakeman  to  call  out  the  station,  but  not 
to  awaken  the  plaintiff.  In  that  case  the  plaintiff, 
after  having  passed  his  station,  jumped  off  at  a  branch 
track,  or  crossing,  in  the  woods,  where  there  were  no 
inhabitants  nor  station  agent,  and  without  the  knowl- 
edge or  expectation  of  any  of  the  trainmen. 

3.  We  perceive  no  error   in   allowing  the  medical 
experts,  who  had  heard  the  plaintiff  give  a  part  of  her 

testimony  in  court,  and  then  heard  the 
BM«roI*AMii"'  t>a'3.nce  of  her  testimony  read  to  them  by 
noB«rTr«th?r  the  court  reporter,  to  testify  what,  in  their 
libiiity.  opinions,  was  the  cause  or  the  miscarriage, 

assuming  the  testimony  of  the  plaintiff  to  be 
true.  Gates  v.  Fleischer,  67  Wis.  504,  30  N.  W.  674 ; 
Abbot  V.  Dwinnell,  74  Wis.  514,  43  N.  W.  496. 

4.  We  find  no  reversible  error  in  the  portion  of  the 
charge  to  the  jury   to  the  effect  that,  by  the  words 
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**  direct  and  proximate  cause,"  contained  in  the  special 
verdict  submitted,  was  meant  the  cause  which  naturally 
led  to,  and  mig^ht  have  been  expected  to  be 
directly  instrumental  in  producing",  the  re-  jSJiSwHrnr. 
suit  complained  of ;  that,  if  they  found  the 
failure  to  awaken  the  plaintiff,  so  as  to  give  her  a  rea- 
sonable time  to  dress  herself  and  child  (she  using  due 
and  reasonable  diligence),  before  the  train  reached  New 
Lisbon,  and  the  treatment  she  received  thereafter,  was 
the  cause  which,  under  all  the  proof,  led  naturally  to, 
and  which  might  have  been  expected  to  be  directly  in- 
strumental in  producing,  the  injuries  which  they  should 
find  the  plaintiff  had  sustained,  then  their  answer  to  the 
sixth  question  should  be  '*Yes";  otherwise,  *'No." 
The  criticism  is  that  the  jury  were  at  liberty,  under  the 
charg^e,  to  answer  the  question  in  the  affirmative  if  the 
defendant  or  its  porter  might  have  expected  the  result 
in  question,  instead  of  a  man  of  ordinary  intelligence 
and  prudence  expecting  the  same  ;  and  he  cites,  in  sup- 
port of  his  contention,  Atkinson  v.  Transportation  Co., 
60  Wis.  162,  163,  18  N.  W.  764,  774.  This  portion  of 
the  charge  may  be  too  general,  and  not  as  definite  and 
certain  as  it  should  have  been,  in  the  particular  men- 
tioned ;  but  it  is  substantially  the  same  as  the  instruc- 
tion refused  in  the  Atkinson  Case.  If  the  defendant 
wanted  a  more  definite  and  certain  instruction,  it  should 
have  been  requested.  We  do  not  think  the  jury  were 
misled. 

5.  Error  is  assigned  because  the  court  charged  the 
jury  to  the  effect  that  it  was  the  defendant's  duty  **  to 
use  the  utmost  care  and  diligence"  to  see  that  the 
'*  plaintiff  was  awakened  in  time,"  etc.  It  is  conceded 
that  such  is  the  degree  of  care  which  the  defendant  was 
required  to  exercise  in  safely  carrying  the  plaintiff; 
but  it  is  claimed  that  the  defendant  was  not  required  to 
exercise  the  same  degree  of  care  in  awakening  the  plain- 
tiff. There  may  be  good  ground  for  the  distinction. 
Morris  v.  Railroad  Co.,  106  N.  Y.  678,  13  N.  E.  455 ; 
Palmer  v.  Pennsylvania  Co.,  Ill  N.  Y.  488,  18  N.  E. 
859;  Kelly  v.  Railroad  Co.,  112  N.  Y.  443,  20  N.  E. 

8  (N.  S.)  A.  &  E.  R.  Gas.— 15 
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383.  However  that  may  be,  the  error,  if  any,  was 
wholly  eliminated  by  the  answers  to  the  first,  third,  and 
fourth  questions  of  the  special  verdict,  to  the  eflFect  that 
the  defendant's  porter  did  not  awaken  the  plaintiff,  nor 
attempt  to  awaken  her,  nor  have  g-ood  reason  to  believe 
that  he  had  awakened  her,  as  above  stated.  Golds- 
worthy  V.  Town  of  Linden,  75  Wis.  25,  43  N.  W.  656. 

6.  Error  is  assig-ned  because  the  court  charged  the 
jury  to  the  effect  that,  in  carrying*  passengers,  railroads 
are  held  to  the  highest  degree  of  care,  diligence,  and  skill 
consistent  with  such  mode  or  means  of  transportation, 
under  the  particular  circumstances  in  proof  ;  that  they 
are  bound  to  give  passengers  reasonable  notice  of  the 
approach  to  their  station,  in  order  that  they  may  alight; 
that  the  jury  were,  by  the  fifth  question,  required  to 
find  whether,  under  the  circumstances  in  this  case,  the 
porter  used  such  care  in  his  treatment  of  the  plaintiff, 
after  she  was  awakened,  and  until  she  was  put  into  the 
Merrill  sleeper  at  New  Lisbon.  This  last  statement 
suflSciently  expresses  the  nature  of  the  fifth  question  ; 
and  it  will  be  observed  that  it  relates  entirely  to  the 
degree  of  care  to  be  exercised  by  the  defendant  in  safely 
carrying  the  plaintiff  as  a  passenger,  and  hence  was  not 
erroneous. 

7.  Numerous  errors  are  assigned  because  the  court 
refused  to  submit  several  additional  questions  to  the 
jury,  in  effect,  as  to  whether  the  defendant's  porter 
stood  in  front  of  the  plaintiff's  berth  at  New  Lisbon, 

and  opened  the  curtains  of  that  berth  while 
S^Mu/qieluonl!   ^^^  plaintiff  was  awake  and  sitting-  up  in  her 

berth  ;  whether,  by  reason  of  such  opening 
of  the  curtains,  the  plaintiff  received  a  nervous  shock, 
which  was  the  direct  or  proximate  cause  of  her  mis- 
carriage ;  whether,  in  making*  the  journey  from  the 
plaintiff's  berth  to  the  Merrill  sleeper,  the  defendant's 
porter  did  go  ahead  of  the  plaintiff  and  carry  her  child; 
whether  the  plaintiff,  under  the  attending*  circumstances, 
ought  to  have  suffered  feeling*s  of  shame  and  humilia- 
tion by  being  obliged  to  g*o  into  the  presence  of  strange 
men  with  her  person   covered  as  it  was  at  the  time ; 
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whether  the  failure  to  awaken  the  plaintiff  was  the 
proximate  cause  of  her  injuries  ;  and  whether  her  nerv- 
ous shock  was  the  proximate  cause  of  her  injuries. 
Such  questions  all  relate  to  ev^identiary  facts  ;  and  it  is 
admitted,  as  to  some  of  them,  there  was  no  error  in  any 
of  such  refusals.  As  this  court  has  frequently  indi- 
cated, such  special  verdict  was  not  desig-ned  to  elicit 
from  the  jury  an  abstract  of  the  evidence,  and  their 
form  is  very  much  in  the  discretion  of  the  trial  court. 
Heddles  v.  Railroad  Co.,  74  Wis.  257,  258,  42  N.  W. 
237,  243 ;  Lumber  Co.  v.  Mihills,  80  Wis.  551,  5d  N. 
W.  507  et  seq. 

8.  Several  errors  are  assigned  because  the  court  re- 
fused to  charge  the  jury  to  the  effect  that  the  undis- 
puted fact  that  the  porter  had  awakened  all  the  other 
passengers  who  were  to  change  cars  at  New  Lisbon 
tended  to  corroborate  him  in  his  statement 
that  he  did  awaken  the  plaintiff ;  that,  in  '■•*7n^cJ!J|{Hft*'*" 
determining  the  question  of  damages,  they  of  witwu. 
must  not  allow  anything  for  any  feelings  of 
shame  and  humiliation,  unless  they  caused  or  contributed 
to  her  bodily  injury ;  that,  under  the  circumstances, 
the  plaintiff's  husband  would  have  been  a  competent 
witness  ;  and  that  the  failure  to  call  him  to  contradict 
the  porter's  statement  that  he  went  into  the  Merrill 
sleeper  just  ahead  of  the  plaintiff,  and  her  husband  just 
behind  her,  raised  the  presumption  that  her  husband's 
testimony  would  have  corroborated  the  porter.  The 
court  had  already  charged  the  jury  to  the  effect  that, 
if  the  plaintiff  had  '*  deliberately  and  knowingly  sworn 
falsely  in  regard  to  one  material  fact  in  the  case," 
then  they  were  not  bound  to  believe  any  of  her 
statements,  unless  corroborated.  The  question 
as  to  the  credibility  of  the  witnesses  and  the  weight 
and  effect  of  their  testimony  was  for  the  jurv.  Benja- 
min V.  Covert,  55  Wis.  157,  12  N.  W.  387  ;  Pool  v. 
Railway  Co.,  56  Wis.  227,  14  N.  W.  46  ;  Thomas  v. 
Paul,  87  Wis.  607,  58  N.  W.  1031.  The  court  was 
not  required  to  cast  suspicion  and  doubt  upon  the  testi- 
mony of  any  particular  witness.  Lumber  Co.  v.  Smith, 


228  FAILURE  TO  AWAKEN  PASSENGER.    ^^^'  ^™ 

(N.  s.) 

McKeon  v,  Chicago,  &c.,  Ry.  Co. 

71  Wis.  304,  37  N.  W.  412.  So  far  as  the  request  to 
chargfe  respecting  the  plaintifiF's  feelings  of  shame  and 
humiliation,  the  giving*  of  it  would  have  been  mislead- 
ing, besides  being  objectionable  under  the  authorities 
cited.  We  find  no  error  in  refusing  the  instructions 
mentioned. 

9.  Exception  is  taken  because  the  court  charged  the 

jury  that  *'many  of  the  claims  of  the  plaint- 
grtnicttoM-      j^  g^g  ^  just  what  occurred  have  been  denied 

by  the  defendant's  witnesses,  and  you  will 
be  called  upon  to  find  the  facts  you  believe  to  be  estab- 
lished by  the  fair  weight  of  all  the  evidence,  as  em- 
bodied in  the  special  verdict  submitted  to  you."  The 
criticism  is  upon  the  use  of  the  word  **fair,"  but  the 
facts  were  "to  be  established  by  the  fair  weight  of  all 
the  evidence."  The  word  ''establish"  ordinarily 
means  "to  settle  firmly;  to  fix  unalterably."  And 
hence  the  facts  could  not  be  so  "established"  except 
by  the  greater  weight  or  preponderance  of  the  evidence. 
Manifestly,  it  was  not  misleading.  Thomas  v,  Paul, 
87  Wis.  607,  58  N.  W.  1031. 

10.  We  cannot  say  that  the  verdict  is  so  excessive  as 
.   -  ^.  *   to  create  the  belief  that  the  jury  were  mis- 

led  by  passion,  prejudice,  or  ignorance,  and 
hence  there  was  no  error  in  not  granting  a  new  trial  on 
that  ground.  Corcoran  v.  Harran,  55  Wis.  120,  12  N. 
W.  468;  Brown  v.  Railway  Co.,  supra.  Other  ex- 
ceptions in  the  record  must  be  regarded  as  not  of  suffi- 
cient importance  to  call  for  special  consideration,  and 
hence  are  overruled.  The  judgment  of  the  circuit 
court  is  affirmed. 
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V. 

Pennsylvania  R.  Co. 

{Supreme  Court  of  Pennsylvania^  Nov.  9,  i8g6.) 

Action  for  Death— Effect  of  Release  Executed  before  Death— Wife's 
Right  of  Action. — A  state  statute  provided  that  where  an  injured 
person  had  brought  an  action  for  his  injury,  but  died  pending  the 
action,  that  the  action  should  not  abate  by  reason  of  his  death,  but 
should  survive  to  his  personal  representatives  ;  and  that  where  no 
action  had  beentbegun  by  such  injured  person  before  his  death,  the 
widow,  or,  if  there  was  no  widow,  the  personal  representatives 
might  maintain  an  action  and  recover  for  the  death  so  occasioned. 
Held^  that  under  such  statute,  where  a  husband  who  was  injured 
had  executed  a  release  for  all  claims  on  account  of  his  injuries,  the 
-wife  had  not,  after  his  death,  an  independent  right  of  action  for 
snch  death,  and  that  a  subsequent  statute  which  merely  enlarged 
the  designation  of  the  person  entitled  to  recover  did  not  grant  such 
second  right  of  action. 

Appeal  from  Northumberland  county  court  of  com- 
mon pleas.     A'ffirmed. 

S.  P,  Wo/verlon  and   C.  M.  Clevient,  for  appellant. 
y.  C  Bucher  and  J,  S.  Kline^  for  appellee. 

Green,  J.  The  plaintiff's  husband  was  injured  in 
a  collision  on  the  defendant's  road,  in  November,  1890. 
He  died  of  Bright's  disease,  in  September,  1891.  He 
-was  more  or  less  infirm  in  physical  health  during-  the 
intervening"  period,  being"  part  of  the  time  able  to 
attend  to  his  business,  and  part  of  the  time  unable. 
Shortly  after  his  injury,  he  settled  with  the  defendant 
for  all  claims  and  demands  on  account  of  the  accident, 
and  executed  an  absolute  release  of  all  demands,  under 
seal,  for  the  sum  of  $350,  which  was  duly  paid  to  and 
accepted  by  him.  The  evidence  indicates  very  strong-ly 
that  the  cause  of  the  death  was  Bright's  disease,  and 
not  the  injury  ;  but  that  question  does  notarise,  because 
the  learned  court  below  ruled  that  the  plaintiff  could 
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not  maintain  the  action  on  account  of  the  release  exe- 
cuted by  her  husband,  and  gave  a  binding*  instruction 
to  the  jury  to  find  for  the  defendant.  Substantially 
the  question  arising*  is  whether  the  wife,  under  our 
existing  legislation,  and  upon  the  facts  of  this  case,  has 
an  independent  right  of  action  for  the  death  of  the  hus- 
band, which  the  husband  could  not  release.  It  is  con- 
tended for  the  appellant  that  she  has  such  a  right  of 
action,  and  that,  therefore,  the  husband's  release  could 
not  affect  it.  The  solution  of  the  question  depends 
upon  the  construction  to  be  given  to  our  two  acts  of 
assembly  of  April  15,  1851  (P.  L.  674),  and  April  26, 
1855  (P.  L.  309). 

The  act  of  1851  provides  as  follows  : 

**Sec.  18.  That  no  action  hereafter  brought  to  recover 
damages  for  injuries  to  the  person  by  negligence  or 
default,  shall  abate  by  reason  of  the  death  of  the  plaint- 
iff ;  but  the  personal  representatives  of  the  deceased 
may  be  substituted  as  plaintiff,  and  prosecute  the  suit 
to  final  judgment  and  satisfaction." 

*'Sec.  19.  That  whenever  death  shall  be  occasioned 
by  unlawful  violence  or  nejgligence,  and  no  suit  for 
damages  be  brought  by  the  party  injured  during  his  or 
her  life,  the  widow  of  any  such  deceased,  or,  if  there 
be  no  widow,  the  personal  representatives,  may  main- 
tain an  action  for,  and  recover  damages  for,  the  death 
thus  occasioned." 

It  will  be  observed  that  in  both  these  sections  the 
right  of  action  conferred  is  for  the  death  of  the  party 
injured.  The  eighteenth  section  provides  for  the  case 
of  a  party  injured  who  has  brought  an  action  for  his 
injury,  but  subsequently  dies,  and  directs  that  in  such 
case  the  action  shall  not  abate  by  reason  of  the  death, 
but  shall  survive  to  his  personal  representatives.  Sec- 
tion 19  provides  that,  if  no  action  has  been  brought  for 
the  injury  during  the  life  of  the  party  injured,  the 
widow,  or,  if  there  is  no  widow,  the  personal  repre- 
sentatives, may  maintain  an  action,  and  recover  dam- 
ages for  the  death  thus  occasioned.  Thus,  both  classes 
of  cases  are  provided  for — the  one  where  an  action  was 
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brought  by  the  injured  party  during"  his  life,  but  the 
plaintiff  died  pending*  the  action  ;  and  the  other  where 
no  action  had  been  brought  at  the  time  of  the  death  of 
the  party  injured.  While  it  is  very  true  that  the  in- 
jured party  could  in  no  circumstances  recover  damages 
for  his  own  death,  yet  it  is  equally  true  that  the  cause 
of  action  provided  for  by  both  sections  is  death  result- 
ing from  injuries.  The  act  did  not  undertake  to  give 
a  cause  of  action  to  the  party  injured  for  the  injuries 
he  had  sustained,  because  such  a  right  of  action  already 
existed  independently  of  the  act.  Hence  it  cannot  be 
argued  that  the  intention  of  the  eighteenth  section  was 
to  give  one  right  of  action  to  the  party  injured,  and 
another  and  independent  right  of  action  for  the  same 
injury  to  his  widow.  The  cause  of  action  is  the  same 
in  both  sections,  to  wit,  the  death  of  the  party,  the 
only  difference  being  that  the  eighteenth  section  pro- 
vided for  an  action  already  pending,  that  it  should  not 
abate,  but  should  survive  to  the  personal  representa- 
tive, and  the  nineteenth  section  provided  that,  in  case 
no  action  had  been  brought  before  the  death  of  the 
party,  an  action  might  be  brought  by  the  widow,  or, 
if  there  was  no  widow,  then  by  the  personal  repre- 
sentative. The  remedy  given  to  the  widow  by  the 
nineteenth  section  was,  of  course,  a  new  remedy,  which 
had  no  previous  existence.  This  we  held  in  the  case 
of  Fink  V,  Garman,  40  Pa.  St.  95,  and  again  in  Birch 
V.  Railway,  165  Pa.  St.  339,  30  Atl.  826,  in  the  latter 
of  which  we  said  :  * 'While  grounded  on  the  same  'un- 
lawful violence  or  negligence'  for  which  the  injured 
party  had  a  common-law  right  of  action  in  his  lifetime, 
the  statutory  right  given  by  the  nineteenth  section,  is 
conditioned  upon  the  concurring  facts  that  the  injured 
party's  death  was  occasioned  by  violence  or  negligence, 
and  that  no  suit  for  damages  was  broug-ht  by  him." 
In  the  foregoing  case  the  party  injured  (Mrs.  Taylor) 
had  brought  an  action  in  her  lifetime  to  recover  dam- 
ages for  the  injury,  but  died  pending  the  action,  and 
before  trial.  Thereupon  an  amended  statement  was 
filed,  alleging  her  death,  and  praying  to  substitute  her 
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executors.  To  this  the  defendant  pleaded  that  the 
cause  of  action  survived  to  the  persons  named  in  the 
act  of  1855,  and  therefore  could  not  be  maintained  by 
the  executors.  But  we  held  that  it  did  survive  to  the 
executors,  under  the  eighteenth  section  of  the  act  of 
1851.  As  to  this  we  said  :  "It  follows  from  what  has 
been  said  that  the  substitution  of  Mrs.  Taylor's  execu- 
tors as  plaintiff  in  the  action  commenced  by  her  was 
fully  authorized,  and  they  should  be  permitted  to 
prosecute  the  same  to  final  judgment  and  satisfaction, 
notwithstanding  the  fact  averred  in  their  amended 
statement,  that  her  death  was  occasioned  by  the  de- 
fendant company's  negligence.  In  the  circumstances, 
their  substitution  was  clearly  warranted  by  the  eigh- 
teenth section  of  the  act  of  1851."  In  substance,  this 
was  a  decision  that,  although  death  resulted  from  the 
injury,  the  right  of  action  survived  to  the  executors  of 
the  decedent,  and  was  not  transmitted  to  the  other  par- 
ties named.  It  is  true,  an  action  had  been  brought  by 
the  injured  party  in  that  case,  and  here  no  action  had 
been  brought  by  the  person  injured  before  his  death, 
but  he  had  exercised  his  control  over  the  right  of 
action  at  a  time  when  he  alone  had  the  whole  right, 
with  the  same  effect  as  if  he  had  brought  an  action, 
and  had  prosecuted  it  to  judgment  and  satisfaction. 
The  basis  of  the  action  is  the  negligence  of  the  defend- 
ant. When  the  injured  person  survives,  the  sole  right 
of  action  is  vested  in  himself  alone.  If  he  brings  an 
action,  and  it  is  tried,  and  results  in  a  verdict  and  judg- 
ment for  the  plaintiff,  which  is  paid,  it  must  be  con- 
ceded that  this  is  the  end  of  the  case.  The  defendant's 
negligence  has  been  tried  and  adjudged,  and,  when  the 
judgment  has  been  discharged  by  payment,  it  has  been 
satisfied  for  all  purposes.  The  consequences  of  the 
transgression  have  been  suffered,  and  the  penalty  paid. 
We  cannot  consider,  and  it  has  not  been  so  decided, 
that  in  this  contingency  there  may  be  another  suit 
brought  for  another  result  of  the  same  act  of  negli- 
gence. The  acts  we  are  considering  do  not  confer  any 
such  right,  nor  any  right  to  recover  as  upon  an  addi- 
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tional  cause  of  action.  In  other  words,  without  these 
acts  a  cause  of  action  for  a  specific  act  of  neglig'ence 
w^ould  have  died  with  the  person,  and  there  could  then 
be  no  recovery  by  anybody.  But  that  consequence  of 
the  existing"  state  of  the  law  it  was  desired  to  avert, 
and,  under  the  acts,  the  action  does  not  die,  but  sur- 
vives to  certain  persons  named.  But  it  is  an  action  for 
the  same  injury,  and  upon  the  basis  of  the  same  negli- 
gence. The  acts  accomplish  the  preservation  of  a  rigfht 
of  recovery,  but  they  do  not  give,  or  assume  to  give, 
another  and  additional  remedy  to  other  parties  for  the 
same  injury.  If  they  would  bear  such  a  construction, 
it  would  follow  that,  by  force  of  the  acts,  there  was  a 
rig-ht  to  recover  for  the  injuries  to  the  husband,  con- 
sidered only  as  injuries  to  himself,  and,  in  addition  to 
that,  a  new  and  other  and  independent  right  of  action 
to  the  widow  in  her  own  right,  and  for  her  own  benefit, 
and  for  the  injury  to  herself.  No  such  purpose  is 
avowed  in  the  act,  and  no  such  meaning  is  within  its 
languag^e. 

We  do  not  think  the  act  of  April  26, 1855  (P.  L.  309), 
affects  this  view  of  the  subject,  or  makes  any  change 
in  the  fundamental  character  of  the  previous  legislation. 
It  simply  enlarges  the  designation  of  the  persons  en- 
titled to  recover  damages  for  an  ''injury  causing 
death,"  so  as  to  embrace  children  or  parents  of  the 
deceased,  and  expresses  the  mode  of  distribution  of  the 
damages  recovered.  The  right  of  action  was  in  its 
origin  the  sole  property  of  the  husband,  and,  of  course, 
subject  to  his  control.  If  he  exercised  it,  and  conducted 
it  to  verdict,  judgment,  and  satisfaction  in  the  courts, 
that  was  the  end  of  it.  Neither  he  nor  any  one  else 
could  maintain  a  second  action  for  the  same  injury. 
So,  also,  he  could  compound  it,  and  could  adjust  the 
amount  to  be  received  from  the  offending  party,  and 
could  ag-ree  that  the  amount  received  should  be  a  full 
solatium  for  the  injury  and  the  damage  sustained. 
That  would  be  a  necessary  incident  to  his  ownership 
of  the  rig-ht  of  action.  Such  an  adjustment  would  be 
the  full   equivalent  of  a  verdict  and  judgment  in  an 
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adversary  proceeding*.  In  either  event  the  remedy 
would  be  exhausted.  It  would  have  to  be  conceded 
that  this  must  be  so  if,  subsequently  to  the  adjustment, 
some  other  and  more  serious  consequences  resulted 
from  the  injury  than  any  that  was  anticipated  when  the 
settlement  was  made  ;  and  we  know  of  no  reason  why 
this  would  not  be  true  when  such  ulterior  consequence 
was  the  death  of  the  party  injured. 

The  very  question  we  are  considering-  has  been  ad- 
judg-ed  in  the  queen's  bench  in  Eng-land  in  the  case  of 
Read  v.  Railway  Co.,  L.  R.  3  Q.  B.  555.  The  English 
statute  of  9  &  10  Vict.  c.  93,  is  almost  precisely  like 
our  act  of  1851,  and  was  probably  the  model  upon 
which  our  act  was  framed.  In  the  case  referred  to, 
the  husband  had  sustained  an  injury  on  the  defendant's 
road,  and  had  subsequently  settled  with  the  defendant, 
and  executed  a  release  of  all  damag-es  arising  from  the 
injury,  and  afterwards  died.  The  defendant  pleaded 
the  release  to  which  the  plaintiff  demurred.  In  dis- 
posing of  the  demurrer,  Blackburn,  J.,  said:  *'I 
think  the  plea  is  a  good  plea.  The  question  turns  upon 
the  construction  of  section  1  of  9  &  10  Vict.  c.  93. 
Before  the  statute,  the  person  who  received  a  personal 
injury,  and  survived  its  consequences,  could  bring  an 
action  and  recover  damages  for  the  injury,  but,  if  he 
died  from  its  effects,  then  no  action  could  be  brought. 
To  meet  this  state  of  the  law,  9  &  10  Vict.  c.  93,  was 
passed,  and  'whenever  the  death  of  a  person  is  caused 
by  a  wrongful  act,  and  the  act  is  such  as  would,  if 
death  had  not  ensued,  have  entitled  the  party  injured 
to  maintain  an  action,  and  recover  damages  in  respect 
thereof,  then,  and  in  every  such  case,  the  person  who 
would  have  been  liable  if  death  had  not  ensued  shaH  be 
liable  for  an  action  for  damages  notwithstanding  the 
death  of  the  party  injured.'  Here,  taking  the  plea  to 
be  true,  the  party  injured  could  not  'maintain  an  action 
in  respect  thereof,'  because  he  had  already  received 
satisfaction.  Then  comes  section  2,  which  regulates 
the  amount  of  the  damages,  and  provides  for  its  appor- 
tionment in  a  manner  different  from  that  which  would 
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have  been  awarded  to  a  man  in  his  lifetime.  This 
section  may  provide  a  new  principle  as  to  the  assess* 
ment  of  damages,  but  it  does  not  g-ive  any  new  rigfht  of 
action.  *  *  *  The  intention  of  the  enactment  was 
that  the  death  of  the  person  injured  should  not  free  the 
wrongdoer  from  an  action,  and,  in  those  cases  where 
the  person  injured  could  maintain  an  action,  his  per- 
sonal representative  might  sue."  Lush,  J.:  '*I  am  of 
the  same  opinion.  The  intention  of  the  statute  is  not 
to  make  the  wrongdoer  pay  damages  twice  for  the  same 
wrongful  act,  but  to  enable  the  representatives  of  the 
person  injured  to  recover  in  a  case  where  the  maxim 
^Ac^io  personalis  moritur  cum  jiersona^^  ^ovXA  have 
applied.  It  only  points  to  a  case  where  the  party  in- 
jured has  not  recovered  compensation  against  the 
wrongdoer."  The  English  statute  is  somewhat 
broader  than  ours,  because  it  is  not  limited  to  cases  in 
which  an  action  had  been  brought  by  the  injured  party, 
and  he  had  died  pending  the  action,  nor  yet  to  cases  in 
which  no  action  has  been  brought  by  the  injured  party 
in  his  lifetime,  and  the  remedy  is  given  without  qualifi- 
cation in  all^cases.  The  second  section  authorizes  the 
jury  to  give  such  damages  **as  they  may  think  propor- 
tioned to  the  injury  resulting  from  such  death  to  the 
parties,  respectively,  for  whom  and  for  whose  benefit 
such  action  shall  be  brought;"  that  is,  damages  may 
be  had  for  the  death,  as  declared  in  our  nineteenth  sec- 
tion of  the  act  of  1851,  but  yet  the  person  injured  has 
such  a  right  in  the  cause  of  action  as  that  he  may 
release  the  offending  party  from  all  damages.  The 
assignments  of  error  are  not  sustained.  Judgment 
affirmed. 
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{Supreme  Court  of  Texas,  Feb,  /,  iSgy,) 

Injury  to  Laborer — Negligence — Proximate  Cause. — In  an  action 
against  a  railway  company  to  recover  for  personal  injuries,  the 
plaintiff  alleged  that  a  section  boss  in  control  of  a  gang  of  laborers 
engaged  in  repairing  a  track  of  the  defendant  railway  company, 
knowing  that  a  freight  train  was  expected,  sent  forward  a  flagman 
to  Hag  it.  The  Hagman  flagged  the  train  in  ample  time  for  it  to 
have  been  stopped  before  reaching  the  place  where  the  repairs  were 
being  made,  but  either  through  the  insufiiciency  of  the  brakes  on 
the  cars  or  by  reason  of  the  engineer's  negligence,  the  speed  was 
not  slackened,  and  the  train  approached  the  place  which  was  being 
repaired  at  a  rapid  rate,  whereupon  the  fireman,  fearing  that  the 
track  was  not  in  a  condition  to  allow  the  train  to  pass,  and  reasona- 
bly apprehending  danger,  leaped  from  the  engine  and  struck  the 
plaintiif ,  one  of  the  gang  of  laborers,  who  was  standing  near  the 
track,  injuring  him.  Held,  that  the  alleged  negligence  of  the  de- 
fendant company  was  the  proximate  cause  of  the  injuries. 

Certificate  of  dissent  from  Fourth  supreme 
judicial  district  court  of  civil  appeals.     Afflrmed. 

J.  M.  Watling-ton  and  J.  A.  Buckler^  for  appellant. 
Upsom^  Berg'strom  &  Hewton^  for  appellee. 

Denman,  J.  In  this  case  in  the  trial  court,  a  general 
demurrer  was  sustained  to  the  petition,  and  judg-ment 
rendered  that  plaintiff  take  nothing*.  On  appeal,  the 
court  of  civil  appeals  held  that  the  first  count  in  the 
petition  stated  no  cause  of  action,  and,  upon  this  ques- 
tion all  the  judges  having  agreed,  the  correctness  of 
its  ruling  is  not  before  us. 

But  a  majority  of  said  court  was  of  opinion  that  the 
second  count  of  the  petition  stated  a  cause  of  action, 
and  that  the  general  demurrer  should  have  been  over- 
ruled, for  which  reason  it  ordered  that  the  judg'ment 
of  the  trial  court  be  set  aside,  and  the  cause  remanded 
for  trial.     One  of  the  judges  having  dissented   from 
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such  conclusion,  on  motion  of  appellee  the  dissent  was 
certified  to  this  court,  and  we  are  therefore  called  upon 
to  determine  whether  the  gfeneral  demurrer  was  prop- 
erly sustained  to  said  count,  which  is  as  follows : 
"  Plaintiff  charges  :  That  while  he  was  so  working*  on 
the  track  of  the  defendant  as  aforesaid,  and  w^hile  he 
was  under  the  control  of  the  said  Daily,  as  the  section 
boss,  and  while  he  and  the  others  who  were  there  work- 
ing* with  him,  in  the  repair  of  said  track,  said  freig'ht 
train  was  expected  to  soon  pass  over  the  part  of  the 
road  or  track  upon  which  they  were  making*  the  repairs  ; 
and  knowing-  it  would  soon  pass  over  the  same,  the 
said  section  boss.  Daily,  sent  a  flagman  in  the  direction 
of  said  expected  train,  with  instructions  to  sig*nal  it  to 
stop  before  it  reached  the  place  at  which  said  work  was 
being-  done  ;  and  that  said  flag-man  did  signal  said  train  in 
time  for  it  to  stop  before  it  reached  the  place  where  the 
plaintiff  was  standing,  and  where  the  said  repairs  were 
being  made  upon  said  track,  but  through  the  negligence 
and  gross  carelessness  of  the  engineer  in  charge  of  the 
engine  upon  said  train,  who  refused  to  obey  said  signal 
to  stop,  or  failed  to  see  it,  through  inattention  to  his 
duties,  said  signal  was  not  heeded,  and  said  train  did 
not  stop  or  lessen  its  speed  until  it  had  reached  the 
place  where  the  plaintiff  was  standing,  which  place  it 
reached  at  a  great  rate  of  speed,  to-wit,  twenty-five 
miles  an  hour  ;  and  that,  as  it  approached  said  place, 
the  said  boss.  Daily,  seeing  it  was  not  going  to  stop, 
himself  again  signaled  the  said  train  to  stop,  seeing  all 
of  which  signals,  and  knowing  the  track  was  being 
repaired  at  said  point,  the  said  fireman,  McCormick, 
had  reasonable  grounds  for  believing,  and  did  actuall}'' 
believe,  that  said  track  was  not  in  condition  for  the 
train  to  pass  over  it,  and  that  it  was  out  of  repair,  and 
that  some  of  the  rails  were  out  of  place,  and  off  the 
track,  and  actually  believed,  and  had  reasonable  grounds 
for  believing,  that  it  would  be  dangerous  for  him  to 
remain  upon  the  engine  any  longer,  and  that  the  only 
Mray  for  him  to  escape  the  danger  he  regarded  as  immi- 
nent was  to  immediately  jump  from  the  train,  which 
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he  did,  just  as  said  train  was  passing*  where  the  plain- 
tiff was  standing,  and,  in  doing*  so,  jumped  upon  and 
against  the  plaintiff,  as  stated  in  the  first  count  of  this 
amended  petition,  and  injured  him  as  therein  stated, 
from  which  injury  he  suffered  the  damages  therein 
stated.      That  on  account    of   the   negligence  of   the 
engineer  of  said  train  in  his  failure  to  heed  the  said 
signal,  and  to  stop  said  train,  and  on  account  of  the 
signaling  of  the  same  by  the  section  boss  and  the  conse- 
quent frightening  of  the  said  fireman,  the  plaintiff  was 
injured  by  the  negligence  of  the  defendant,  for  which 
he  prays  judgment.     He  charges  :    That  while  he  was 
at  work  at  the  time  and  place  aforesaid  for  the  defen- 
dant, and  under  the  control  of  the  said  Daily,  he  (said 
Daily),  knowing  of  the  approach  of  said  train,  sent  for- 
ward an  employee  of  the  defendant,  a  flagman,  to  flag 
said  train,  and  have  it  stop  before  it  reached  the  place 
where  said  repairs  were  being   made,  and  before  it 
reached  the  place  where  plaintiff  was  standing ;    and 
that  said  flagman  did  go  and  flag  said  train  in  ample 
time  for  it  to  have  stopped  before  it  reached  the  place 
where  the  plaintiff  was  injured,  and  the  engineer  and 
others  in  charge  of  said  train  did  make  reasonable  effort 
to  stop  said  train,  but  were  not  able  to  do  so,  on  ac- 
count of  there  not  being  suflBcient  brakes  upon  it  to  stop 
it  with  reasonable  promptness.     That  it  was  a  large 
and  long  train,  composed  of  nineteen  freight  cars,  and 
was  running  upon  a  down  grade  ;   and  that  there  were 
brakes  upon  only  six  of  the  cars  ;  and  that  this  was  not 
sufficient  to  the  proper  management  and  control  of  such 
trains,  going  at  the  rate  of  speed  at  which  the  said  train 
was  moving,  and  at  which  it  generally  moved.     That 
the  reasonable  and  customary  number  of  brakes  for 
such  a  train  is  one  to  each  car  ;  and  that  they  generally 
are  air  brakes,  and,  to  insure  a  reasonable  degree  of 
safety  to  the  employees  of  the  defendant  and  others, 
there  should  be  upon  each  car  an  air  brake,  which  was 
not  upon  any  of  the  cars  of  this  train,  except  six  of 
them.     That,  on  account  of  the  negligence  of  the  de- 
fendant in  failing  to  furnish   and  provide  said  train 
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with  the  requisite  number  of  brakes  as  stated  above, 
the  said  engineer  and  the  others,  brakemen  and  others 
in  charge  of  said  train,  were  unable  to  stop  it  or  to 
lessen  its  speed,  until  it  had  come  up  to  where  the 
plaintiff  was  standing ;  and  the  said  fireman,  then  rea- 
sonably apprehending  danger  to  himself  on  account  of 
his  belief  that  said  track  was  out  of  repair,  so  as  not  to 
be  in  condition  for  the  passage  of  said  train  over  it,  in 
order  to  escape  such  supposed  danger,  jumped  from 
said  train  against  the  plaintiff,  and  injured  him  as  afore- 
said, and  to  his  damage  as  aforesaid,  for  all  of  which 
the  defendant  is  liable  to  him."  The  previous  portion 
of  the  petition  had  charged  that  plaintiff  was,  at  the 
date  of  the  accident,  in  the  employ  of  defendant,  and, 
as  such,  engaged  with  other  employees  in  repairing  its 
track  ;  and  the  petition  also  contained  a  proper  state- 
ment of  the  amount  of  damages  plaintiff  had  suffered, 
and  a  prayer  therefor. 

We  are  of  opinion  that  the  general  demurrer  to  the 
count  above  quoted  was  improperly  sustained.  The 
facts  stated  therein,  which  must  be  accepted  as  true  on 
demurrer,  show  (1)  that  plaintiff  was  rightfully  on  the 
ground  near  the  track,  and  that  the  fireman  was  right- 
fully on  the  rapidly  approaching  engine,  each  being 
then  in  the  discharge  of  his  duties  as  an  employee  of 
defendant,  which  was  therefore  charged  with  a  knowl- 
edge of  their  whereabouts ;  (2)  that,  at  the  time  the 
fireman  leaped,  the  train  (whether  uncontrolled  or 
uncontrollable  we  think  immaterial)  was  under  defend- 
ant's negligent  management,  dashing  at  a  great  rate  of 
speed  into  a  place  of  such  apparent  danger ;  that  he 
''actually  believed,  and  had  reasonable  grounds  for 
believing,  that  it  would  be  dangerous  for  him  to  remain 
upon  the  engine  any  longer,  and  that  the  only  way  for 
him  to  escape  the  danger  he  regarded  as  imminent  was 
to  immediately  jump  from  the  train"  ;  (3)  that,  impelled 
by  the  instinct  of  self-preservation,  he  leaped  from  the 
engine,  colliding  with  and  injuring  plaintiff.  In  Rail- 
way V.  Neff ,  87  Tex.  309,  28  S.  W.  283,  the  following 
language  is  quoted  from  Cook  v.  Parham,  24  Ala.  21 : 
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"That  the  death  of  the  slave  may  have  been  the  result 
of  fright,  or  want  of  presence  of  mind,  occasioned  by 
circumstances  of  excitement,  confusion,  and  dang'er 
brought  about  by  the  negligent  acts  of  the  defendants, 
and  should  not  be  imputed  to  him  as  a  fault;  nor  could  we 
regard  it  in  any  sense  as  misconduct  if,  under  like  cir- 
cumstances, one  should  mistake  the  best  means  of 
safety,  and  lose  his  life  in  the  effort  to  preserve  it." 
And,  in  the  course  of  the  opinion,  this  court,  through 
Justice  Brown,  says :  "The  rule  is  sound  and  just 
which  holds  the  party  guilty  of  negligence  responsible 
for  the  result,  if  that  negligence  has  caused  another  to 
be  surrounded  by  such  circumstances  as  to  him  appear 
to  threaten  the  destruction  of  his  life,  or  serious  injury 
to  his  person,  whether  that  person  be  prudent  or  im- 
prudent, if,  in  an  effort  to  save  his  life,  he  makes  a 
choice  of  means  from  which  injury  results,  and  not- 
withstanding it  may  turn  out  that  if  he  had  done  differ- 
ently, or  had  done  nothing,  he  would  have  escaped 
injury  altogether."  In  Railway  t;.  Watkins,  88  Tex. 
26,  29  S.  W.  232,  we  said:  "Where  one  by  his  own 
wrongful  act,  has  so  terrorized  another  that  such  other 
is  thereby  impelled  to  do  an  act  resulting  in  his  injury, 
the  wrongdoer  cannot  shield  himself  from  liability  by 
showing  that  the  person  so  terrorized  did  not  act  as  a 
reasonably  prudent  person  would  have  acted  under 
similar  circumstances."  The  true  ground  upon  which 
the  acts  of  a  person  so  circumstanced  are  not  imputed 
to  him  on  the  issue  of  contributory  negligence  is  that 
the  negligent  conduct  of  the  wrongdoer  has,  for  the 
time  being,  acquired  such  a  controlling  infltience  over 
such  person  that  his  acts  are  attributable  thereto,  in- 
stead of  to  his  own  volition.  His  acts,  under  the  cir- 
cumstances, are,  in  law,  regarded  as  would  be  the 
movements  of  an  inanimate  object  set  in  motion  by  such 
negligence.  If  the  fireman  had  also  been  injured 
in  the  collision  with  plaintiff,  there  could  be  no  doubt 
that  defendant's  negligence  would  have  been  the  proxi- 
mate cause,  under  the  principles  above  stated ;  and 
such  negligence  stands  in  the  same  relation  to  the  inju- 
ries inflicted  upon  plaintiff. 


Am.  &  Eng.  INJURIES  TO  EMPLOYEB.  241 

R.  Cas. 

Fergtisonis'.  Chicago,  &c.,  Ry.  Co. 


Ferguson 

V. 

Chicago,  M.  &  St.  P.  Ry.  Co. 

{Supreme  Court  of  lowa^  Jan.  27,  iSgj.) 

Injury  to  Switchman— Negligence — Evidence. — In  an  action  by  a 
switchman  against  a  railway  company  to  recover  for  personal  in- 
juries, it  appeared  that  the  plaintiff,  in  attempting  to  jump  on  the 
front  footboard  of  a  switch  engine  which  was  running  at  from  four 
to  six  miles  an  hour,  slipped  and,  catching  hold  of  the  footboard  as 
the  engine  passed  over  him,  was  dragged  along  the  track  167  feet 
before  he  was  injured ;  that  while  he  was  being  dragged,  he  was 
continually  calling  to  the  engineer  and  fireman  to  stop  :  that  a  per- 
son  standing  160  feet  from  hiin  when  he  was  injured  heard  his  cries; 
that  another  bystander  saw  him  fall,  and  succeeded,  with  some  dif- 
ficulty, in  attracting  their  attention  when  25  feet  away  and  causing 
thexn  to  stop  the  engine.  The  engineer,  fireman,  and  two  others 
who  were  on  the  engine  testified  that  they  heard  no  outcry  from  the 
plaintiff,  and  it  appeared  that  they  could  not  see  him,  owing  to  the 
position  of  the  boiler.  There  was  quite  a  strong  wind  blowing,  a 
passenger  train  had  just  come  into  the  station,  and  the  curtains 
were  down  on  the  gangway  of  the  cab  on  both  sides.  Held,  that  the 
fact  that  persons  not  on  the  engine  who  saw  the  accident  heard  the 
plaintiff's  cries  did  not  show  that  those  in  the  engine  heard  the 
cries,  nor  did  it  overcome  the  positive  testimony  of  the  men  in  the 
engine,  and  that  there  was  no  negligence  on  the  part  of  the  defend- 
ant's  employees. 

Same — Contributory  Negligence. — In  such  action  it  appeared  that 
the  footboard  and  handrail  on  the  front  of  the  engine  extended  a 
foot  beyond  either  side  of  the  track,  enabling  one  to  get  on  the  foot- 
board from  the  side  of-  the  track,  and  that  there  were  a  footboard 
and  a  handrail  at  the  rear  of  the  engine,  but  that  the  plaintiff  placed 
himself  in  the  centre  of  the  track  before  the  advancing  engine,  and 
attempted  to  get  on  the  footboard.  Held,  that  the  plaintiff's  con- 
tributory negligence  would  prevent  a  recovery  for  his  injuries. 

Appeal  from  Woodbury  county  district  court.     Re^ 
versed. 

H.  H,  Field  and    Taylor^  Shull  &  Farnsvjorth^  for 
appellant. 

Arg-Oy  McDuifie  &  Arg-o^  for  appellee. 

Deemer,  J.     At  the  time  plaintiflF  received  his  inju- 
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ries,  which  was  on  December  21,  1892,  he  was  in  the 

employ  of  the  defendant  as  a  switchman  in 
"*  *  its  yards  at  Sioux  City,  Iowa.  He  was  32 
years  of  age,  and  had  been  engaged  in  railroading,  in 
the  capacity  of  brakeman,  conductor,  and  switchman, 
for  8  or  9  years.  He  had  been  employed  in  switching 
for  about  2  years  prior  to  the  accident,  and  for  the 
defendant  about  19  months  prior  thereto.  The  defend- 
ant's yards  extend  in  an  easterly  and  westerly  direction 
through  the  entire  city  of  Sioux  City,  and  were  known 
as  the  upper  and  lower  yards.  At  the  time  plaintiff 
received  his  injury,  he  was  working  in  the  upper  yards, 
which  are  in  the  vicinity  of  the  passenger  depot  of  the 
railway  company.  At  the  time  of  the  accident  the 
company  was  using  an  ordinary  road  engine  for  switch- 
ing purposes.  It  had,  however,  taken  the  pilot  off,  and 
had  placed  handrails  and  footboards  at  the  forward  and 
rear  ends  of  the  engine.  A  few  minutes  before  10 
o'clock  a.  m.  of  the  day  in  question,  the  switch-engine 
crew  received  orders  to  go  west  on  defendant's  main 
line  of  road,  which  runs  into  Sioux  City  from  South 
Dakota,  to  help  a  freight  train  into  the  city.  A  passen- 
ger train  was  due  from  the  west,  however,  at  about  10 
o'clock,  and  the  switch  engine  and  its  crew  were  com- 
pelled to  await  its  arrival  before  proceeding  onto  the 
main  track.  During  the  interval  the  switch  engine 
stood  on  what  is  known  as  the  ** Joint  Track,"  north 
and  opposite  of  the  passenger  depot,  and  east  of  what 
is  called  **Douglass  Street."  The.  engineer  and  fire- 
man were  on  the  switch  engine,  and  plaintiff  and  a 
fellow  switchman  named  Rossiter  were  loitering  around 
the  express  office  at  the  foot  of  Douglass  street,  all 
awaiting  the  arrival  of  the  passenger  train.  The  pas- 
senger train  came  in  on  the  main-line  track,  which  is 
immediately  south  of  the  joint  track,  and  stopped  just 
east  of  the  Douglass  street  crqssing.  Thereupon  the 
switch  engine  started  to  go  westerly  on  the  joint  track, 
through  the  switches,  and  out  on  the  main  line.  As 
the  engine  started  the  bell  was  sounded,  and  it  con- 
tinued to  ring  until  after  the  accident  occurred.    Plain- 
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tiff,  whose  duty  it  was  to  turn  the  switches  so  that  the 
engine  might  pass  onto  the  main  track*  started  from  the 
express  office  in  a  northwesterly  direction,  and  ran 
towards  the  side  track  on  which  the  switch  engine  was 
moving.  He  stepped  over  between  the  rails  of  the 
track  on  which  the  switch  engine  was  running,  some 
30  or  40  feet  from  where  it  started,  and  attempted  to 
jump  onto  the  front  footboard.  In  this  he  did 
not  succeed,  but  slipped  and  fell  on  the  track,  and 
the  footboard  of  the  engine  passed  over  him.  As 
it  passed  over  him  plaintiff  caught  the  footboard, 
and  was  dragged  for  more  than  100  feet,  when 
his  right  foot  was  caught  by  one  of  the  wheels, 
and  so  injured  that  amputation  was  necessary.  At  the 
time  plaintiff  received  his  injuries,  the  engine  was  run- 
ning at  a  speed  of  from  four  to  six  miles  an  hour. 
Plaintiff  claims  that  as  soon  as  he  fell  he  commenced  to 
call  out  in  a  loud  voice,  but  that  the  engine  was  not 
stopped  until  after  he  received  his  injuries.  Three 
charges  of  negligence  are  made  in  the  petition  :  First. 
In  permitting  the  footboard  of  the  engine  to  become 
covered  with  ice  and  snow.  Second.  Failure  on  the 
part  of  the  persons  operating  the  switch  engine  to  keep 
a  proper  watch  and  lookout  for  plaintiff,  and  in  not 
listening  for  his  signals,  or  stopping  the  engine 
after  he  had  signaled  to  have  the  same  stopped. 
Thil'd.  "Using  an  engine  not  properly  constructed, 
and  not  intended  for  switching,  for  the  reason  that  the 
boiler  shut  off  the  view  of  the  engineer  of  persons  on 
the  footboard  of  said  engine;  that  the  front  of  the 
boiler  projected  over  the  footboard  ;  that  the  wheels  of 
the  engine  were  placed  close  behind  the  footboard,  and 
the  engine  was  not  provided  with  a  sufficient  railing  to 
enable  plaintiff  to  get  upon  the  footboard,  or  ride 
thereon,  with  safety.  It  was  also  alleged  that,  after 
the  plaintiff  had  fallen  from  the  footboard,  he  was 
carelessly  and  negligently  pushed  along  the  track  in 
front  of  the  engine  ;  that,  during  all  the  time  he  was 
so  being  pushed,  he  cried  out  and  did  everything  in  his 
power  to  attract  the  attention  of  the  persons  in  charge 
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of  the  engine,  but  they  failed  and  refused  to  stop  said 
engine,  by  reason  whereof  he  was  run  over  and  injured. ' ' 
The  trial  court,  in  its  instructions  to  the  jury,  elimina- 
ted all  charges  of  negligence  with  reference  to  the 
construction  and  condition  of  the  engine  and  footboard, 
and  submitted  the  case  solely  upon  the  issue  of  negli- 
gence of  the  persons  in  charge  of  the  engine,  in  failing 
to  keep  a  proper  lookout,  or  in  failing  to  hear  the 
plaintiff's  outcries,  or  to  stop  the  engine  after  he  had 
fallen  upon  the  track.  At  the  close  of  the  evidence, 
defendant  moved  for  a  verdict  in  its  favor  for  the 
reasons — First,  that  no  negligence  on  the  part  of  the 
defendant  or  its  emploj^ees  had  shown  ;  and,  second, 
that  there  was  such  contributory  negligence  on  the 
part  of  the  plaintiff  as  would  defeat  a  recovery.  This 
motion  was  overruled,  and  defendant  then  asked  in- 
structions to  the  effect  that,  under  the  facts  disclosed 
by  the  evidence,  there  was  no  negligence,  and  plaintiff 
could  not  recover.  These  instructions  were  refused, 
and  exceptions  taken. 

This  appeal  presents  but  two  questions,  and  these 
relate  to  the  sufficiency  of  the  evidence.  Appellant 
insists  that  the  evidence  is  insufficient  to  show  negli- 
gence of  the  persons  in  charge  of  the  engine,  either  in 
failing  to  keep  a  proper  lookout,  or  in  not  hearing 
plaintiff's  outcries,  or  in  not  stopping  the  engine  after 
he  had  fallen  upon  the  track.  And  it  further  insists 
that  plaintiff  was  guilty  of  such  contributory  negligence 
as  bars  him  of  recovery.  Appellee  claims,  in  argument, 
that  the  defendant's  employees  were  guilty  of  negli- 
gence in  not  seeing  that  plaintiff  had  fallen  upon  the 
track  in  front  of  the  engine,  and  in  not  stopping  the 
train  in  time  to  have  prevented  plaintiff  from  being 
injured. 

The  undisputed  evidence  is  that  the  plaintiff  was 
pushed  along  the  track  a  distance  of  167  feet  before  he 

was  injured,  and  there  is  testimony  to  the 

■M-i^  fr«eV-  ^ff^^^  *''*^*»  from  the  time  he  fell  upon  the 
Ertdeiu.  track  until  the  wheel  passed  over  his  foot, 

he  called  out  continuously,  and  as  loud  as  he 
could,  to  the  engineer  and  fireman,  to  stop  the  engine. 
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But  there  is  no  direct  evidence  that  he  was  heard  by 
these  employees  until  too  late  to  avert  the  injury. 
Appellee  says  that  the  engfineer  and  fireman  heard  his 
cries,  or  that,  if  they  did  not,  they  were  negligent  in 
not  hearing  them.  The  evidence  shows  that  it  was  a 
cold  morning,  with  the  wind  blowing  quite  strong 
from  the  north.  The  curtains  were  down  on  the  gang- 
way of  the  cab,  on  both  sides  ;  the  bell  of  the  engine 
was  ringing ;  the  passenger  train  had  just  arrived  ; 
and  there  was  more  or  less  noise  there  from  the  wagons 
and  vehicles,  and  other  noises  incident  to  the  arrival 
and  departure  of  trains.  A  witness  who  was  on  his 
way  to  the  freight  house,  and  who  was  about  160  feet 
from  plaintiff  when  he  was  injured,  heard  his  outcries, 
and  says  it  was  a  general  outcry  from  the  first,  that  he 
distinctly  heard  it,  and  that  it  attracted  his  attention. 
Another  witness,  who  was  a  little  distance  west  of  the 
express  office,  at  the  foot  of  Douglass  street,  saw  Fer- 
guson as  he  passed  him,  going  to  the  engine  ;  saw  him 
go  to  the  track  that  the  moving  engine  was  on,  and 
watched  him  as  he  stood  there,  until  the  engine  came 
up  and  he  attempted  to  get  onto  the  footboard ;  saw 
him  slip  and  fall ;  and,  to  quote  his  own  words :  */As 
soon  as  he  slipped  I  gave  signal  to  stop.  There  was 
some  wind  blowing.  I  succeeded  in  attracting  the 
attention  of  the  fireman.  As  soon  as  they  got  my  sig- 
nals they  stopped  pretty  quick.  The  bell  of  the 
engine  was  ringing  at  the  time.  There  was  more  or 
less  noise  around  there  from  wagons,  etc.  I  kept 
giving  the  signal,  and  hollered  several  times,  until  I 
got  their  attention  ;  hollered  loud  and  made  the  ordi- 
nary signal  for  stopping.  I  was  on  the  fireman's  side 
of  the  engine,  about  twenty-five  feet  from  the  track. 
They,  apparently,  did  not  hear  me.  As  soon  as  I 
attracted  their  attention  they  stopped.  I  did  not  hear 
Ferguson  call  but  once.  I  heard  him  holler  once  when 
he  first  fell."  At  the  time  the  accident  occurred,  two 
persons  were  in  the  cab  of  the  engine  besides  the  fire- 
man and  engineer.  One  of  these  was  the  fireman  of 
the  switching  crew,  and  the  other  was  the  general  yard 
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master.  No  question  is  made  but  that  these  men  were 
properly  there,  nor  is  there  any  serious  claim  that  they 
in  any  manner  interfered  with  the  fireman  or  the  eng-i- 
neer  in  the  performance  of  their  duties.  The  eng-ineer 
did  not  see  plaintiff  until  after  the  engine  was  stopped, 
and  it  is  doubtful,  from  the  evidence,  if  he  could  have 
seen  him  at  any  time.  The  yard  master  saw  Ferguson 
as  he  was  going  to  the  front  end  to  get  on,  but  as  he 
went  onto  the  track  he  passed  out  of  sight  of  those  in 
the  engine,  because  the  front  end  of  the  boiler  interfered 
with  the  view.  The  fireman  knew  nothing  of  any 
mishap  until  he  saw  the  witness  who  was  at  the  express 
office  making  an  outcry  and  giving  signals,  and  he 
immediately  gave  the  engineer  a  signal  to  stop,  which 
was  done  as  soon  as  possible  after  the  fireman  had 
given  the  word.  He  says  that  he  supposed  the 
plaintiff  was  on  the  front  end  of  the  engine,  a^d  that 
he  did  not  know  what  the  trouble  was  until  after  the 
engine  stopped.  The  switching-crew  foreman  did  not 
know  that  anything  was  wrong  until  he  heard  some  one 
'*  hollering  "  outside.  This  outcry  he  heard  but  once, 
and  he  immediately  jumped  off  the  engine  and  ran 
towards  the  forward  end,  but  the  engine  stopped  be- 
fore he  reached  the  head  end.  He  says  that  the  fire- 
man told  the  engineer  to  stop  immediately  after  he 
heard  the  outcry  from  some  one  on  the  outside.  Each 
and  all  of  these  witnesses  say  that  they  heard  no  out- 
cry except  the  one  which  the  fireman  recognised,  and 
by  reason  of  which  he  gave  the  signal  to  stop.  And 
there  is  no  evidence  contradictory  of  this,  unless  we 
are  prepared  to  say  that  the  jury  was  justified  in  find- 
ing that  they  did  hear  from  the  fact  that  two  witnesses 
who  saw  the  accident  from  the  outside  heard  the  plain- 
tiff's outcries.  We  do  not  think  that  such  an  inference 
is  a  fair  one.  The  situation  of  the  persons  in  the  en- 
gine was  so  different  from  that  of  the  bystanders  that  the 
fact  that  they  saw  plaintiff  fall,  and  heard  his  outcries, 
does  not  show  that  the  persons  who  were  in  the  engine 
did.  Nor  do  such  circumstances  tend  to  overcome  the 
positive  evidence  of  these  men  who  were  in  the  engine. 
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As  said  in  the  case  of  Ford  v.  Railroad  Co.,  69  Iowa 
627,  21  N.  W.  587,  and  29  N.  W.  755 :  A  circumstance 
entirely  consistent  with  direct  evidence  does  not  raise 
an  inference  in  rebuttal  of  it.  And  a  verdict  based 
upon  such  circumstatfces,  and  in  contravention  of  direct 
evidence,  cannot  be  sustained."  None  of  the  persons 
on  the  engine  knew  or  had  reason  to  believe,  that  plain- 
tiff was  not  upon  the  footboard  at  the  front  end  of  the 
engine  until  they  heard  the  outcries  of  the  bystanders. 
As  he  passed  onto  the  side  track,  in  front  of  the  engine, 
he  disappeared  from  the  sig'ht  of  the  men  who  were  on 
the  engine.  The  front  end  of  the  boiler  entirely  ob- 
scured him  from  view.  The  men  who  were  handling 
the  engine  had  the  right  to  assume  that  he  had  suc- 
ceeded in  mounting  the  footboard,  and  were  not  bound 
to  stop  the  engine  to  ascertain  whether  or  not  he  had 
done  so.  The  engine  was  moving  at  the  ordinary  rate 
of  speed,  and  no  claim  is  made  that  there  was  any  care- 
lessness in  this  respect.  As  soon  as  any  one  on  the 
engine  heard  an  alarm,  he  immediately  gave  the  signal 
to  the  engineer  to  stop,  and  this  signal  was  promptly 
obeyed,  and  the  engine  was  brought  to  a  full  stop 
within  a  few  feet.  We  do  not  think  there  was  any 
negligence  on  the  part  of  the  defendant's  employees, 
and  are  constrained  to  hold  that  the  defendant's  motion 
for  a  verdict  should  have  been  sustained,  or  his  re- 
quests for  instructions  granted. 

2.  If  there  had  been  sufficient  evidence  to  take  the 
case  to  the  jury  on  the  issue  of  negligence, 
still  we  think  plaintiff  could  not  recover,  urTi^S^iiei! 
because  of  his  want  of  care  contributing  to 
the  injuries  complained  of.  The  footboard  and  hand- 
rail at  the  forward  end  of  the  engine  extended  a  foot 
beyond  either  rail,  and  there  were  a  handrail  and  a 
footboard. at  the  rear  of  the  engine.  The  plaintiff 
could  with  safety  have  mounted  the  forward  footboard, 
without  placing  himself  in  the  center  of  the  track,  in 
front  of  the  moving  engine,  or  a  more  prudent  course 
for  him  to  have  taken  was  to  have  waited  until  the  rear 
of  the  engine  came  to  where  he  was,  and  then  to  have 
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stepped  onto  the  footboard.  This  he  could  have  done 
without  the  least  danger  from  accident  should  he  have 
missed  his  hold  or  fallen  in  the  attempt  to  board  the 
engine.  He  voluntarily  took  the  most  dangerous 
course*,  when  others  comparatively  safe  were  at  hand, 
and,  in  so  doing,  placed  .himself  in  a  position  to  pre- 
vent recovery.  We  do  not  mean  to  be  understood  as 
holding  that  if  the  persons  in  charge  of  the  engine 
failed  to  exercise  ordinary  care  in  stopping  it  after  they 
knew  that  plaintiff  had  missed, his  hold,  or  had  slipped 
and  fallen,  that  plaintiff's  contributory  negligence 
would  prevent  his  recovery.  Such  is  not  the  case  we 
are  now  considering.  We  have  in  mind  a  case  where 
the  engineer  or  fireman,  or  both,  failed  to  keep  a  proper 
lookout,  and,  by  reason  thereof,  ran  down  a  person  to 
whom  they  owed  the  duty  of  watchfulness  to  avoid  in- 
juring him.  Applying  the  facts  disclosed  by  this 
record  to  such  supposed  case,  it  will  be  seen  that  the 
negligence  of  the  defendant's  employees  (conceding 
them  to  have  been  negligent  in  this  respect,  for  the 
purposes  of  the  case)  was  not  the  sole  cause  of  the  in- 
jury. But  for  plaintiff's  concurring  and  co-operating 
fault,  the  accident  would  not  have  happened.  For  the 
errors  pointed  out  the  judgment  of  the  district  court  is 
reversed. 
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PlI^GRIM. 

{Court  o/ Appeals  0/ Colorado , /an,  //,  iSgy,) 

Personal  Injuries — Improper  Arrangement  of  Train — Derailment — 
Negligence. — In  an  action  against  a  railway  company  for  personal 
injuries,  it  appeared  that  during  a  severe  snowstorm  a  railway  com- 
pany so  arranged  a  train  which  was  to  cross  a  mountain  that  there 
was  a  snowplow  and  engine  in  front  followed  by  a  flanger  which 
was  followed  by  two  engines,  the  real  motive  power  of  the  train, 
and  the  rest  of  the  train.  In  crossing  the  mountain  the  train  was 
struck  by  a  snowsUde.  There  was  no  evidence  that  a  snowslide  had 
ever  occurred  before  at  that  point,  nor  that  the  company  had  reason 
to  anticipate  one.  There  was  some  evidence  that  the  method  in 
which  the^train  was  made  up  was  dangerous,  but  none  that  there 
was  any  connection  between  the  accident  and  the  make-up  of  the 
train.  Held^  that  the  company  was  not  negligent,  and  that  the 
mere  fact  that  the  train  was  improperly  made  up  did  not  give  the 
plaintiff  a  cause  of  action.  *        < 

Same — Instructions — Error. — In  such  action  it  was  error  prejudi- 
cial to  the  defendant  to  instruct  the  jury  that  if  they  found  that  the 
train  was  made  up  in  violation  of  the  company's  rules,  and  in  a 
negligent  and  dangerous  manner,  by  reason  of  which  the  train  was 
derailed,  they  might  find  for  the  plaintiff,  where  there  was  nothing 
to  warrant  a  finding  that  the  accident  resulted  from  the  arrange- 
ment of  the  train. 

Specific  Interrogatory — Refusal  to  Submit. — The  submission  to  the 
jury  of  a  specific  interrogatory  being  largely  in  the  discretion  of 
the  trial  court,  its  refusal  to  do  so  cannot  be  assigned  as  error. 

Appeai^  from  Arapahoe  county  district  court.  Re- 
versed, 

Wolcott  &  Vaile  and  Henry  F.  May,  for  appellant. 
Caypless  dc  Brown,  for  appellee. 

BissELL,  J.  In  the  winter  of  1892  and  1893,  Pilg^rim 
was  a  Pullman  car  porter,  workingf  on  a  sleeper  attach- 
ed to  a  train  running"  between  Alamosa  and  Denver. 
One  day  in  February  the  train  to  which  this  sleeper 
was  attached  reached  Antonito,  and  left  cwestote* 
there  on  its  way  for  the  trip.  Prom  Anto- 
nito, for  about  40  miles,  the  Rio  Grande  Railroad  fol- 
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lows  an  up  grade  throug-h  the  mountains,  until  it 
reaches  the  divide  at  the  top  of  the  range.  On  that  day 
Cole  Lydon,  the  superintendent  of  the  Fourth  division 
of  the  road,  was  on  the  train,  in  the  discharge  of  his 
duties.  Before  leaving  Antonito  he  had  been  advised 
by  some  of  the  operators  of  a  snowstorm  in  the  moun- 
tains, and  he  arranged  the  train  for  the  purpose  of 
making  time,  and  to  overcome  the  diflBculties  which 
would  result  from  the  storm.  The  way  in  which  the 
train  was  made  up  will  be  stated,  though  this  is  not 
deemed  of  very  vital  consequence.'  A  good  deal  of 
stress  was  laid  at  the  trial  on  this  fact,  and  it  is  much 
discussed  in  the  briefs,  and  might  possibly  have  had  a 
good  deal  of  influence  with  the  jury.  As  we  read  the 
case,  however,  it  was  not  a  pivotal  question,  and  it  is 
only  referred  to  because  an  instruction  based  on  it 
lacked  some  limitations  which  were  requisite  and  im- 
portant. There  was  an  enerine  with  a  snowplow  at  the 
head  of  the  train  ;  behind  this  was  a  Sanger  ;  and  there- 
after came  two  engines.  The  air  controlling  the  brakes 
on  the  train  was  connected  with  the  one  in  the  rear. 
Behind  the  locemotives  there  was  a  baggage  car,  coach, 
the  sleeper  in  question,  and  a  caboose,  on  which  the 
superintendent  was  riding,  and  wherein  were  carried 
laborers  to  aid  in  a  case  of  emergency.  There  was 
some  testimony  offered  which  tended  to  show  that  the 
use  of  a  Sanger  between  the  forward  locomotive  and 
those  attached  for  hauling  purposes  was  a  dangerous 
method  of  coupling  a  train,  since  the  purpose  of  the 
flanger  was  to  cut  the  snow  out  between  the  tracks, 
and  running,  as  it  necessarily  must,  for  this  pur- 
pose, very  close  to  the  rails,  was  in  danger  of  catching 
obstructions  and  causing  accidents.  The  superinten- 
dent, however,  and  the  engineers  and  conductors  con- 
nected with  the  train  assert  its  frequent  use  in  this 
manner,  and  its  safety  and  propriety.  The  plaintiff 
produced  rules  of  the  company  in  which  directions 
were  given  with  reference  to  the  severance  of  a  train 
into  sections  under  some  circumstances,  and  which, 
according  to  the  testimony  of  the  superintendent,  could 
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not  well  be  done  in  a  snowstorm.  This  is  likewise  of 
little  consequence,  but  it  is  stated  because  some  reliance 
is  placed  on  this  fact  in  the  argument.  After  the  train 
left  Antonito  it  struck  snow  22  or  23  miles  before  it 
reached  the  point  of  the  accident,  which  was  near  what 
is  called  the  **Farrow  Cut."  Just  at  that  cut  there  is 
a  very  sharp  curve,  of  about  1>4  per  cent.,  and  the 
grade  of  the  road  at  this  point  is  about  75  feet  to  the 
mile.  The  plaintiff,  in  his  complaint,  charged  that  the 
accident  was  occasioned  by  the  negligence  of  the  com- 
pany in  running  and  operating  its  train,  and  charged 
that  the  accident  happened  in  the  cut  which  was  on  this 
curve.  The  plaintiff's  theory  was  that  the  accident 
was  occasioned  because  the  train  was  made  up  in  this 
particular  manner,  and  run  over  this  curve,  and  through 
the  cut  filled  with  show,  and  that  by  reason  of  such 
combination  of  circumstances  the  cars  were  forced  from 
the  track.  There  is  no  question  that  the  cars  left  the 
track,  went  down  the  embankment,  and  that  the  porter 
was  carried  with  the  sleeper  to  the  bottom,  was  quite 
severely  cut  about  the  hip,  and  suffered  some  loss  of 
time  and  in  jury.  The  company«does  not  question  the 
amount  of  the  judgment,  or  the  extent  of  the  recovery 
in  case  the  judgment  should  be  affirmed.  On  the  cop- 
elusion  of  the  plaintiff's  case,  as  well  as  after  the  testi- 
mony was  all  in,  the  company  requested  the  court  to 
charge  the  jury  to  find  for  defendant,  and  asked  several 
instructions  which  were  refused,  and  gave  others  to 
which  exceptions  were  taken.  In  discussing  the  case 
we  will  group  the  errors,  rather  than  discuss  each,  and 
state  generally  the  reasons  which  influence  us  to 
reverse  the  judgment. 

The  appellee  insists  that  his  position  on  the  train,  as 
a  porter  in  the  Pullman  car,  in  the  employ  of  the  Pull- 
man Company,  took  him  out  of  the  class  known  as 
''fellow  servants,"  and  that  he  may  recover  his  damages 
even  though  it  should  appear  that  the  accident  was 
occasioned  by  the  negligence  of  those  engaged  in  oper- 
ating the  train.  It  has  been  decided  in  this  and  other 
jurisdictions  (Railway  Co.  v.  Kelley,  4  Colo.  App.  325, 
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35  Pac.  923)  that  an  express  messenger  who  runs  on  a 
train,  looking^  after  the  business  of  the  express  com- 
pany, under  contract  between  the  express  company  and 
the  railroad,  is  not  a  fellow  servant,  and  that  none  of 
the  principles  which  control  actions  by  fellow  servants 
are  operative.  The  appellee,  of  course,  insists  that,  as 
a  Pullman  porter,  he  is  brought  into  the  same  relations 
with  the  railroad  company,  and  may  recover  on  proof  of 
the  happening  of  an  accident,  like  a  passenger,  who,  by 
making  this  proof,  thereby  casts  the  burden  on  the 
railroad  company  to  show  care  and  due  caution  in  the 
management  and  operation  of  their  trains.  This  is 
probably  a  debatable  question,  because  of  the  relation- 
ship which  the  porter  sustains  to  the  passengers 
traveling,  although  the  precise  point  has  been  adjudi- 
cated in  favor  of  the  porter  in  another^  state.  We  do 
not  intend  to  decide  this  question.  It  may  be  conceded, 
for  the  purposes  of  this  opinion,  that  the  porter  was  a 
passenger,  showed  an  accident,  the  extent  of  the  injury, 
and  amount  of  his  damages,  and  he  might  recover  on 
this  proof  unless  there  was  evidence  exculpating  the 
company.     This  we  assume.     There  was  no  evidence 

tending  to  show  that  the  railroad  company 
perwiai  iqjnries  was  at  all  neglififent  in  the  manasfement  or 
ruureiiieiitof  Operation  of  its  train.  There  was  no  evi- 
-liiieiee.'"*"   dence  that  the  accident  resulted  from  the 

company's  negligence.  On  the  other  hand, 
there  was  precise  and  definite  proof  that  the  accident 
did  not  result  from  the  company's  negligence,  but  from 
circumstances  over  which  it  had  no  control.  According 
to  the  proof,  the  train  struck  the  storm  very  shortly 
after  leaving  Antonito,  and  ran  in  and  through  it  for 
some  miles  while  they  were  climbing  up  the  mountain. 
When  they  got  to  a  point  near  the  Farrow  Cut,  snow 
had  fallen  to  the  depth  of  nearly  three  feet.  It  was  a 
severe  storm,  as  was  evidenced  by  the  fact  that  it  was 
necessary  to  use  a  snowplow  and  Sanger  in  order  to 
clear  the  way.  It  cannot  be  held  negligent  for  a  rail- 
road company  to  organize  and  arrange  its  train  for  the 
purpose  of  pushing  it  up  the  mountain,  and  over  the 
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grade  and  throug-h  the  snow,  to  make  its  regular  time 
and  connections,  so  long  as  due  regard  is  had  to  the 
situation  and  the  circumstances  under  which  it  is  done. 
We  must  recur  again  to  the  evidence  offered  with 
reference  to  the  running  of  a  train  with  a  snowplow 
ahead  and  a  flanger  behind,  and  between  the  leading 
locomotive  and  those  which  are  the  real  motive  power  of 
the  train  itself.  While  we  concede  that  there  was  some 
evidence  tending  to  show  that  this  was  a  dangerous 
method  in  which  to  run  a  train,  there  was  absolutely 
none  that  the  accident  came  from  this  irregular  con- 
struction. Under  these  circumstances,  we  do  not  under- 
stand that  a  cause  of  action  necessarily  comes  to  a  plain- 
tiff who  msLy  prove  that  a  train  is  improperly  made  up, 
unless  this  is  followed  by  other  evidence  which  shall 
likewise  demonstrate  that  those  circumstances  either 
had,  or  might  have  had,  something  to  do  with  the  acci- 
dent. In  this  case  there  was  a  total  want  of  such  sup- 
porting testimony.  The  train  had  not  reached  the  cut 
nor  the  curve  at  which  the  plaintiff  alleges  the  accident 
happened  ;  nor  was  it  derailed  because  it  was  made  up 
in  this  way,  and  running  over  the  curve  and  through 
the  cut.  The  train  was  on  a  straight  piece  of  track 
which  lay  between  the  curve  and  Antonito,  and  was 
running  at  its  usual  schedule  rate  of  about  18  miles  an 
hour.  But  for  some  very  clear  and  persuasive  evidence 
given  on  the  subject,  we  might  be  unable  to  discover 
the  cause,  and  might  then  agree  with  counsel  for  the 
appellee  that  if  the  cause  was  unexplained,  and  the  jury 
should  be  convinced  that  the  train  was  improperly  made 
up,  the  verdict  might  be  sustained.  This,  however, 
clearly  demonstrates  that  the  train  was  pushed  off  the 
track  by  a  snowslide  which  came  down  the  mountain. 
A  snowslide  had  never  been  known  at  that  point  be- 
fore, nor  has  one  ever  been  heard  of  since,  according 
to  the  record.  To  run  a  train  made  up  in  this  way 
over  that  particular  part  of  the  road,  and  under  the 
specified  circumstances,  is  not,  therefore,  necessarily 
negligent ;  nor  are  we  at  all  clear  that  the  company  could 
be  adjudged  negligent  to  attempt  to  run  its  train  in  a 
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snowstorm  up  this  grade,  and  over  the  divide.  If  this 
sbonld  be  held,  it  would  practically  result  in  forcing  a 
railroad  company  to  cease  the  operation  of  its  trains  in 
snowstorms,  and  over  the  mountains,  through  the 
greater  part  of  the  winter.  The  court  and  everybody 
else  knows  that  every  winter  all  roads  running  through 
the  mountains  must  operate  their  trains  in  snowstorms, 
and  they  must  make  their  connections  in  order  to  carry 
on  their  business,  and  they  must  arrange  their  trains 
for  the  purpose  of  furnishing  force  and  power  to  meet 
the  obstruction  which  the  snow  occasions.  Of  course, 
if  it  happens  that  a  case  is  developed  which  demon- 
strates that  the  method  by  which  the  train  was  operated 
was  a  negligent  one,  tending  to  produce  the  accident 
complained  of,  the  company  would  be  held  responsible. 
This  is  not  such  a  case.  The  company  had  no  reason 
to  anticipate  a  slide  at  that  point,  nor  is  there  anything 
in  the  record  to  show  that  the  train  was  being  operated 
in  a  negligent  or  dangerous  way,  which  contributed  to 
the  injury.  All  the  evidence  tends  in  a  contrary  direc- 
tion. The  snowslide  came,  struck  the  train,  and 
pushed  the  cars  oflF  the  track  and  down  the  hill. 
Whether,  on  the  subsequent  trial  of  the  case,  the  plain- 
tiff will  be  able  to  show  that  the  method  of  operation 
had  anything  whatever  to  do  with  the  accident,  we  are 
unable  to  s^y.  On  the  case  as  it  stands,  he  showed  no 
negligence  on  the  part  of  the  company,  but,  on  the 
other  hand,  the  company  proved  due  care,  and  offered 
evidence  which  tended  to  show  that  the  accident  was 
occasioned  by  a  circumstance  over  which  they  had  no 
control,  and  which  their  antecedent  experience  neither 

led  them  to  expect  nor  obligated  them  to  an- 
Jjjjlimr!*'  ticipate.  Under  these  circumstances,  we  re- 
gard the  third  instruction  given  by  the  court, 
with  reference  to  the  formation  of  the  train,  as  preju- 
dicial to  the  company,  and  one  which  ought  not  to  have 
been  given  without  other  limitations  and  qualifications. 
It  seems  to  us  that  the  situation  of  the  case  did  not  au- 
thorize the  court  to  tell  the  jury  that  if  they  found 
that  the  train  was  made  up  in  violation  of  its  own  rules, 
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and  in  a  negligent  and  dangerous  manner,  and  by 
reason  of  this  fact  the  cars  were  thrown  oflF  the  track, 
they  might  find  for  the  plaintiff,  because  there  was 
nothing  in  the  case  to  show  this  to  be  true.  What  the 
plaintifiF  proved,  the  evidence  which  the  defendant 
offered,  either  or  both  together,  wholly  failed  to  war- 
rant a  finding  that  the  accident  resulted  from  the  way 
in  v/hich  the  train  was  made  up.  If  this  be  so,  such 
an  instruction,  of  necessity,  operated  to  the  prejudice 
of  the  defendant,  because,  if  the  jury  should  find  from 
the  testimony  that  the  train  was  made  up  in  violation 
of  its  rules,  they  would  very  readily  conclude  that  this 
might  have  had  something  to  do  with  it.  Courts  all 
thoroughly  understand  the  tendency  of  juries  in  cases  of 
this  description,  and  nisi  prius  judges  are  bound  to  care- 
fully limit  and  guard  any  instructions  so  as  to  protect 
the  rights  of  the  plaintiff  as  well  as  guard  the  interests 
of  the  defendant.  An  instruction  which  is  based  on  a 
hypothesis  which  the  case  does  not  warrant  must 
necessarily  be  prejudicial,  so  long  as  there  is  evidence 
in  the  case  to  which  it  might  be  applied,  although  it 
may  not  be  evidence  which  warranted  it. 

Some  complaint  is  made  of  an  instruction  which  the 
court  gave  wherein  it  attempted  to  show  the  distinction 
between  testimony  and  evidence.  It  is  possible  this 
instruction  is  justified  by  some  lexicographer,  and 
possibly  by  intimations  in  some  adjudications.  It  is, 
however,  far  too  refined  for  us,  and  we  are  unable  to 
see  its  significance  or  its  applicability.  It  was  wholly 
unimportant,  and  in  no  manner  tended  to  enlighten  the 
jury,  and  was  probably  perfectly  harmless,  and  the 
case  would  not  be  reversed  on  that  ground.  Our  sug- 
gestions are  made  in  deference  to  counsel's  argument, 
rather  than  because  of  the  importance  of  the  inquiry. 

Before  the  case  went  to  the  jury,  the  company  asked 
the  court  to  put  an  interrogatory  with  refer- 
ence to  the  cause  of  the  derailment  of  the  Jf**]?jj/Jjjjftf*" 
train,  and  the  rolling  of  the  cars  down  the  ^Smit,   ** 
embankment.     We  do  not  understand  that 
the  refusal  to  put  a  specific  interrogatory  can  be  as- 
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signed  ^s  error.  Possibly,  the  court  might  have  put 
the  question,  and  asked  a  specific  answer,  and  the  party 
could  not  have  complained  if  the  answer  had  been 
against  him.  These  matters  are  so  largely  in  the  dis- 
cretion of  the  court  that  a  case  is  never  disturbed  be- 
cause of  what  the  court  may  have  done.  It  would  have 
been  a  very  satisfactory  inquiry,  and  the  special  finding 
of  the  jury  thereon  would  probably  have  been  controll- 
ing in  detern;ining  the  question  whether  the  accident 
came  from  the  negligence  of  the  company,  or  under  cir- 
cumstances w^hich  would  be  an  absolute  excuse  if 
proven.  We  confess  that  we  should  have  been  very 
glad  if  this  fact  had  been  directly  determined  by  spe- 
cial verdict.  If  it  had  been  found  with  the  railroad 
company,  it  would  be  a  perfect  basis  on  which  to  rest 
this  decision,  which  is  simply  our  conclusion  on  the 
evidence,  without  any  direct  knowledge  of  what  the 
opinion  of  the  jurors  may  have  been  regarding  this  par- 
ticular fact. 

It  may  seem  rather  hard  to  disturb  so  small  a  verdict 
in  favor  of  one  who  was  injured,  and,  if  the  plaintiflF's 
case  had  been  sustained  by  any  testimony  which 
seemed  to  warrant  a  recovery,  we  might  have  found  a 
way  to  affirm  the  judgment.  Since  the  record  is  barren 
of  evidence  supporting  it,  we  cannot  do  otherwise  than 
reverse  it,  even  though  we  subject  the  plaintiff  to  the 
expense  of  another  trial.  The  judgment  will  be  re- 
versed.    Reversed. 


Am.  &  Eng.  EJECTION  OP  PASSENGER.  257 

R.  Cas. 

Allen  V,  Wilmington  &  W.  R.  Co. 


Allen 

■     V. 

Wilmington  &  W.  R.  Co. 

{Supreme  Court  of  North  Carolina,  Oct.  20,  iSg6,) 

Ejection  of  Passenger — Punitive  Damages. — A  passenger,  acting 
under  the  advice  of  the  conductor  of  another  train,  boarded  a  train 
which  he  knew  did  not  stop  at  his  destination  and  presented  his 
ticket  to  the  conductor  who  refused  to  accept  it  unless  the  plaintiff 
paid  the  additional  fare  to  the  next  station  beyond  his  destination 
where  the  train  was  scheduled  to  stop.  This  the  passenger  declined 
to  do,  so  he  was  ejected  from  the  train  without  unnecessary  force 
and  without  insolence.  Held,  that  the  conductor  merely  performed 
his  duty  in  ejecting  the  passenger,  and  that  punitive  damages  could 
not  be  recovered  for  such  ejection. 

Appeal — Different  Cause  of  Action — Review. — Where,  in  such 
action,  the  plaintiff  has  presented  and  argued  his  case  as  a  tort,  and 
it  has  been  tried  on  that  theory,  the  fact  that  it  might  have  been 
tried,  under  the  averments  of  the  complaint,  upon  the  ground  of 
breach  of  contract  will  not  be  reviewed  on  appeal. 

Appeal  from  Halifax  county  superior  court.     A/^ 
firmed. 

David  Bell  and  Mullen  &  Da^iiel^  for  appellants 
MacRae  &  Day^  for  appellee. 

FuRCHES,  J.  In  reviewing-  this  case  upon  the 
record,  and  the  manner  in  which  it  was  presented  and 
tried  in  the  court  below%  the  judgment  must  be  affirmed. 
The  complaint  was  evidently  intended  to  be  an  action 
gf  tort,  and  it  was  so  tried.  The  plaintiflF  bought  a 
through  ticket  at  Goldsboro,  from  that  place  to  Enfield, 
on  defendant's  road.  After  he  bought  the 
ticket,  a  friend  of  his,  thinking  the  train  did  "* 

not  go  through  to  Enfield  that  night,  made  inquiry  of 
the  defendant's  ticket  agent  at  Goldsboro  as  to  whether 
that  train  (called  the  '"*Shoo  Fly")  went  through  to 
Enfield  that  night,  and  w^as  told  it  did.  After  plaintiff 
boarded  this  train,  he  was  told  by  the  conductor,  upon 

8  (N.  s.)  A.  &  E.  R.  Cas.— 17 
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presenting"  his  ticket,  that  this  train  did  not  go  to 
Enfield,  but  stopped  at  Rocky  Mount,  but  was  informed 
by  the  conductor  that  another  train  passed  Rocky 
Mount,  and  for  plaintiff  to  take  that  train  ;  that  it  did 
not  stop  at  Enfield,  but  for  plaintiff  to  take  that  train, 
and,  as  he  had  a  ticket  for  Enfield,  the  conductor  would 
have  to  stop  and  let  him  off.  Under  these  circum- 
stances and  this  advice,  plaintiff  boarded  this  train  as 
it  passed  Rocky  Mount.  Upon  presenting  his  ticket 
to  the  conductor,  soon  after  leaving  Rocky  Mount,  he 
was  told  that  the  train  did  not  stop  at  Enfield  ;  and  the 
conductor  refused  to  take  his  ticket  unless  the  plaintiff 
would  pay  the  additional  fare  to  the  next  station,  w^here 
his  train  would  stop.  This  the  plaintiff  refused  to  do, 
and  the  conductor  stopped  the  train,  and  asked  the 
plaintiff  to  get  off.  This  he  said  he  would  not  do, 
unless  he  was  put  off,  and  'told  the  conductor  to  take 
hold  of  him,  which  he  did,  and  plaintiff  got  off.  It  is 
alleged  in  the  complaint  that  plaintiff  was  rudely, 
insolently,  and  with  force  and  violence  ejected  from 
defendant's  train.  But  plaintiff's  own  evidence,  as 
well  as  that  of  the  other  witnesses,  shows  that  this  was 
not  the  case.  ^ 

Upon  this  state  of  facts,  plaintiff  insisted  that  he  was 
entitled  to  punitive  damages  for  this  wrongful,  violent, 

and   forcible   ejection.     On   the    trial,    the 

wr«r-p'nitiVe  pl^^i^i^iff  tendered  three  issues  which  he 
Damares.  asked  the  court  to  submit  to  the  jury.     The 

first  was:  **Did  the  defendant  company, 
through  its  conductor,  wrongfully  eject  the  plaintiff 
from  its  cars  on  the  17th  of  December,  1893?"  The 
second  issue  was  in  the  same  language  as  the  first, 
except  it  added  the  words  "rudely,  wantonly,  forcibly, 
and  wickedly"  eject  the  plaintiff  from  its  cars  on 
the  17th  of  December,  1893.  And  the  third  :  "What 
damage  has  the  plaintiff  sustained  by  such  ejection  ?" 
The  court  did  not  submit  the  first  and  second  issues  in 
the  precise  language  in  which  they  were  tendered, 
leaving  out  of  the  first  issue  "through  its  conductor," 
rejecting  the  second  issue,  and  giving  the  third  in  the 
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lang-uag-e  in  which  it  was  tendered  by  the  plaintiff. 
We  see  no  error  in  this  ruling*.  The  first  issue  is,  in 
substance,  the  same  as  it  was  in  the  languag-e  employed 
by  plaintiff,  only  improved  by  rejecting  the  surplus 
words  **  througfh  its  conductor."  The  second  issue 
was  substantially  the  same  as  the  first,  except  it  added 
additional  adverbs  as  to  the  force  used  to  eject  the 
plaintiff  from  defendant's  cars.  We  fail  to  see  that 
refusing-  to  submit  this  issue  prejudiced  the  plaintiff. 
If  it  had  been  submitted,  it  would  have  devolved  upon 
the  plaintiff  to  show  from  the  evidence  that  it  was 
true  ;  and,  upon  an  examination  of  the  evidence  (the 
whole  of  which  is  sent  up  as  upon  a  nonsuit),  we  fail  to 
find  any  evidence  to  sustain  the  allegations  of  force 
described  in  this  issue.  The  plaintiff's  own  evidence 
does  not  do  so.  The  third  issue  was  submitted  to  the 
jury  in  the  same  lang'uage  as  tendered  by  the  plaintiff. 
The  plaintiff  tendered  three  prayers  for  instructions, 
all  asking  the  court  to  charge  that  plaintiff  was  entitled 
to  recover  punitive  damages  for  the  wrongful  ejection 
of  plaintiff  from  defendant's  cars  after  leaving  Rocky 
Mount,  on  the  night  of  the  17th  December,  1893.  The 
court  declined  to  give  these  instructions,  and  we  see  no 
error  in  this,  as  there  was  no  force  used  by  defendant 
in  making  this  ejection,  and  as  plaintiff  was  wrongfully 
on  this  train.  If  he  had  been  rightfully  on  the  train, 
having  paid  his  fare,  or  being  ready  to  pay  his  fare,  to 
the  next  station,  wheje  the  train  stopped,  any  ejection 
would  have  been  wrongful, — a  tort, — ^and  plaintiff 
would  have  been  entitled  to  recover.  The  opinion  of 
the  conductor  on  the  '*Shoo  Fly"  train  that  plaintiff 
could  take  the  fast  train,  and,  as  he  had  a  ticket  to 
Enfield,  the  conductor  would  be  bound  to  stop  the 
train,  and  let  him  off,  was  misleading  to  the  plaintiff. 
But  the  conductor  on  the  *'Shoo  Fly"  train  had  no 
right  to  instruct  the  conductor  on  the  fast  train,  and  he 
was  not  bound  by  it.  In  fact,  he  had  no  right  to  do  so 
if  the  advice  of  the  conductor  on  the  '*Shoo  Flj'"  was 
in  conflict  with  his  instructions  from  the  company.  1 
Wood,  Ry,  Law,  §  164 ;    Mechem,  Ag.  §  273  et  seq. 
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As  plaintiff  was  wrongfully  on  this  fast  train,  without 
paying  or  offering*  to  pay  his  fare  from  Enfield  to  the 
next  station  where  the  train  was  scheduled  to  stop,  and 
in  fact  refused  to  pay  it,  it  was  not  only  the  right,  but 
the  duty,  of  the  conductor  to  put  the  plaintiff  off.  But 
he  must  do  this  without  using  unnecessary  force,  and 
without  insolence.  Railroad  Co.  v.  Nuzum,  19  Am. 
Rep.  703 ;  2  Field,  Briefs,  59,  60 ;  Railroad  Co.  v. 
Stocksdale  (Md.)  34  Atl.  880. 

This  seems  to  dispose  of  the  case  as  presented  by  the 
record  and  arguments.  But  it  was  suggested  in  con- 
ference that  the  plaintiff  probably  had  a  cause  of  action 

for  breach  of  contract  for  failing  to  carry 
ippeai- Different    him  through  to  Enfield  that  night,  the  ticket 

Came  of  letlon—  .       n         •  i  •  .  .  &       '         j     it     x 

Reriew.  not  allowmg  him  to  stop  over ;  and  that, 

although  the  complaint  appears  to  have  been 
drawn  in  tort.  Whether  there  are  not  sufficient  aver- 
ments in  the  complaint  to  constitute  a  cause  of  action 
on  contract,  under  Stokes  v.  Taylor,  104  N.  C.  394,  10 
S.  E.  566,  and  that  line  of  cases,  we  are  not  prepared  to 
say.  But  in  these  caLses  of  defective  statement  of  cause 
of  action  the  actions  were  tried  upoil  the  true  ground  of 
complaint,  and  upon  appeal  this  court  held  that,  where 
sufficient  appeared  in  the  complaint  to  make  out  the  case 
tried,  this  court  would  sustain  the  judgment.  But  that 
is  not  the  case  here.  The  complaint  is  not  only^  defec- 
tive in  stating  a  cause  of  action  on  contract,  but  the  case 
was  tried  as  a  tort,  and  it  was  so  argued  before  us. 
The  plaintiff's  brief  commences  with  the  following 
paragraphs :  '  *  This  was  an  action  brought  by  the 
plaintiff  to  recover  damages  from  defendant  for  being 
wrongfully  ejected  from  its  cars  on  the  night  of  the 
17th  December,  1893."  "The  only  thing  to  consider 
in  this  appeal  is,  did  the  plaintiff  make  out  a  case  from 
his  standpoint?"  And,  as  we  find  no  error  in  the 
court's  trying  this  case  as  a  tort,  for  ejecting  the  plain- 
tiff from  defendant's  cars  (the  plaintiff  insisting  that 
tort  was  the  action  he  brought  and  tried,  and  insisting 
that  this  is  the  only  thing  to  be  considered  in  this  apn 
peal),  we  do  not  think  it  would  be  fair  to  the  parties  nor 
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to  the  court  that  we  should  look  out  to  see  if  it  might 
not  have  been  tried  on  a  diflFerent  theory,  with  diflFerent 
results.  While  we  would  not  feel  ourselves  bound  by 
an  erroneous  admission  of  a  proposition  of  law,  we  must 
have  respect  to  the  manner  in  which  parties  present  and 
try  their  cases.     Judgment  aflSrmed. 


New  England  R.  Co. 

V. 

Central  Railway  &  Electric  Co.  el  aL 

{Supreme  Court  of  Errors  of  Connecticut,) 

Street  Railways — Building  of  Connecting  Lines — Construction  of 
Statute. — Two  street-railway  companies,  having  secured  control  of 
a  third,  entered  into  an  agreement  to  build  connecting  pieces  be- 
tween their  lines  by  which  they  would  make  one  continuous  railway  of 
17  miles  between  two  |cities,  only  one-fourth  of  such  line  to  be  in 
the  public  highway.  Held,  that  such  line  must  be  regarded  as  a 
single  line  within  the  prohibition  of  a  statute  providing  that  no 
street  railway  shall  be  built  or  extended  from  one  town  to  any  other 
town  in  the  public  highways  so  as  to  parallel  any  other  street  rail- 
way or  steam  railroad  until  the  superior  court  or  any  judge  thereof 
shall  have  found,  on  the  application  of  the  company  desiring  to 
build,  that  public  convenience  and  necessity   require  such  railway. 

Same — illegal  Construction — Power  of  Rival  to  Enjoin.^-Such 
statute  further  provided  that,  upon  such  application  made  for  such 
finding,  any  steam-railroad  company  or  street-railway  company 
which  might  be  affected  by  the  proposed  line  or  extension  should  be 
made  a  party,  with  a  right  to  be  heard  upon  the  matter.  Held,  that 
the  statute,  by  implication,  gave  the  right  to  any  steam-railroad 
company  or  street-railway  company  that  would  be  affected  by  such 
line  or  extension  to  ask  in  its  own  name  for  an  injunction  against 
any  street-railway  company  proposing  or  attempting  to  build  or 
extend  a  railway  without  having  obtained  the  statutory  finding, 
and,  in  a  proper  case  made,  to  have  the  injunction  issue. 

Same — Ultra  Vires — Power  of  Rival  to  Enjoin. — A  railway  com- 
pany which  had  not  an  exclusive  franchise,  but  would  be  affected 
by  the  construction  of  the  proposed  connecting  lines,  sought  to 
enjoin  the  defendants  on  the  ground  that  the  construction  would  be 
ultra  vires,  in  that  the  proposed  route  did  not  at  all  points  follow 
the  charter  routes  of  the  defendants.  Held,  that  the  injunction 
would  not  issue  on  such  grounds,  as  such  ultra  vires  acts  did  not 
constitute  an  invasion  of  any  legal  or  equitable  right  of  the  plaint- 
iff, but  that  an  injunction  on  such  ground  would  issue  only  at  the 
instance  of  the  state  or  stockholders  of  the  defendants. 
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Appeal  from  Hartford  county  superior  court.  A/^ 
firmed. 

Edward  D,  Robbiiis^  for  plaintiflF. 
Charles  E.  Perkijis  and  Frank  L,  Hung'erford^  for 
defendants. 

Torrance,  J.  In  thie  court  below  the  plaintiff 
applied  for  an  injunction  to  restrain  the  defendants 
«    .. .  ^  from  building-  the  electric  street  railways 

Cue  stated.  ,  'ti'ii  i-j  i«i 

•  described  in  the  complaint,  which  were 
desigfned,  as  it  was  alleged,  to  parallel  the  steam 
railroad  of  the  plaintiff.  The  complaint  contains  two 
counts.  The  first  asks  for  the  injunction  chiefly  on 
the  ground  that  the  defendants  propose  to  build  said 
railways  in  the  public  highways  without  having  a 
finding  from  the  superior  court  or  a  judge  thereof  that 
public  convenience  and  necessity  require  their  con- 
struction ;  while  the  second  asks  for  it  chiefly  on  the 
ground  that  the  defendants  propose  to  build  said  rail- 
ways in  part  over  routes  other  than  those  prescribed  in 
their  charters.  Upon  the  facts  found,  and  with  refer- 
ence to  the  first  count,  the  defendants  made  certain 
claims  which  the  court  overruled  ;  while  upon  the 
facts  found,  and  with  reference  to  the  second  count, 
the  plaintiff  made  certain  claims  which  the  court  over- 
ruled. On  the  first  count,  upon  the  facts  found,  the 
court  held  that  the  plaintiff  was  entitled  to  an  injunc- 
tion as  prayed  for ;  while  upon  the  facts  found  appli- 
cable to  the  second  count  it  held  that  the  plaintiff  was 
not  entitled  to  an  injunction,  and  rendered  judgment 
accordingly.  The  defendants  appeal  from  the  rulings 
under  the  first  count,  and  the  plaintiff  from  those  under 
the  second  count. 

The  facts  found,  so  far  as  thev  are  material  to  the 
consideration  of  both  appeals,  are  the  following  :  The 
plaintiff  is  a  steam-railroad  company  organized  under 
the  laws  of  this  state,  owning  and  operating  a  railroad 
carrying  freight  and  passengers,  whose  main  line  con- 
nects the  cities  of  Hartford  and  New  Britain,  passing 
through  the  town  of  Newington.     It  has  five  stations 
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between  its  Hartford  and  New  Britain  stations,  two  of 
which  are  in  Ne wing-ton,  and  at  all  of  which  some  of 
its  trains  stop.  Each  of  the  three  defendants  is  a 
street-railway  company  organized  under  the  laws  of 
this  state.  In  March,  18%,  the  Central  Railway  & 
Electric  Company  and  the  Hartford  Street-Railway 
Company,  two  of  the  defendants,  having*  secured  con- 
trol of  the  charter  and  management  of  the  Newington 
Tramway  Company,  the  other  defendant,  entered  into 
a  written  agreement  "for  the  purpose  of  securing  the 
construction  and  operation  of  said  Newington  electric 
railway  in  connection  with  their  companies  as  one  con- 
tinuous through  line  of  railway  from  the  centre  of  the 
city  of  Hartford  to  the  centre  of  the  city  of  New 
Britain."  "The  connecting  pieces  of  railroad  which 
these  defendants  are  building  and  threaten  to  build  will, 
in  connection  with  the  existing  railways  of  said  Hart- 
ford and  Central  Companies,  make  one  continuous 
railway,  and  parallel  the  main  line  of  the  plaintiff  from 
Plainville  to  New  Britain,  and  thence  to  Hartford,  in 
all  seventeen  miles."  Said  railway  building  and 
to  be  built  passes  through  the  towns  of  New  Britain, 
Newington,  and  Hartiford ;  and  *'an  appreciable^ 
that  is,  a  substantial,  part"  of  it  is  in  the  public 
highways,  and  that  part  of  it  to  be  built  by  each  of  the 
defendants  "will  be,  in  an  appreciable  degree,  in  the 
public  highways."  Neither  of  the  defendants  has 
obtained  from  the  superior  court,  or  any  judge  thereof, 
a  finding  that  public  convenience  and  necessity  require 
the  construction  of  said  proposed  street  railway  or  any 
part  thereof.  "The  sole  purpose  and  object  of  the 
construction  of  the  proposed  railway  is  to  constitute  a 
direct  street-railway  route  from  New  Britain  to  Hart-^ 
ford  for  the  carriage  of  passengers  and  packages.  Said 
railway  will  to  a  considerable  extent  accommodate  some 
of  the  inhabitants  of  Newington."  "The  whole  length 
of  this  proposed  route  from  the  center  of  Hartford  to 
the  center  of  New  Britain  is  about  54,647  feet,  of 
which  about  25,232  feet  are  within  the  town  of  New- 
ington.    The  total   length   of  the  proposed   route  is 
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about  34,000  feet.  The  proposed  railroad  within  the 
town  of  New  Britain  is  2,894  feet,  and  is  all  on  private 
land.  About  1,800  feet  within  the  town  of  Newington 
is  within  the  public  highways,  including"  about  1,300 
feet  for  highway  crossings.  In  all  over  8,700  feet  of 
the  proposed  route  is  to  be  built  in  the  public  high- 
ways, or  about  one-fourth.  Six  thousand  nine  hundred 
and  seventy  feet  of  the  proposed  route  in  the  town  of 
Hartford  is  to  be  built  in  the  public  highways."  Each 
of  the  defendants  is  to  build  one  part  of  the  proposed 
railway.  '*Each  of  these  parts  is  to  be  built  to  carry 
out  said  agreement,  and  for  the  one  purpose  and  no 
other,  viz.^  to  build  and  operate  a  through  electric  rail- 
way between  New  Britain  and  Hartford  and  the  settled 
parts  thereof.  Each  of  these  parts  is  to  be  built  under 
said  agreement  between  the  Hartford  Company  and  the 
Central  Company.  The  Newington  Company  is,  in 
fact,  a  joint  possession  of  these  companies,  and  all  its 
proposed  work  is  done,  and  to  be  done,  for  the  benefit 
of  these  two  companies,  and  to  carry  out  said  agreement, 
and  to  eflFectuate  the  one  object  of  these  three  companies, 
viz.y  to  build  and  operate  a  through  street-railway  line 
between  New  Britain  and  Hartford."  '*That  part  of 
said  continuous  through  railroad  which  is  to  be  built  by 
the  Newington  Tramway  Company  is  to  be  built  within 
the  town  of  Newington  to  the  town  of  New  Britain  on 
the  one  side,  and  to  the  town  of  Hartford  ofi  the  other 
side,  upon  a  route  which  is  substantially  different  from 
the  route  upon  which  said  company  is  authorized  by  its 
charter  to  construct  a  railrosui"  ;  but  the  deviations 
from  the  charter  route  specified  in  the  finding  **were 
authorized  by  votes  of  the  said  Newington  Company, 
as  being  more  practical  and  convenient  than  the  route 
along  the  highways."  The  part  to  be  built  by  the 
Hartford  Company  is  found,  in  effect,  to  be  over  a  route 
upon  which  the  company  is  not  authorized  by  its  char- 
ter to  construct  a  railroad,  and  that  part  to  be  built  by 
the  Central  Company  is  **over  a  route  which  differs 
substantially  from  any  route  described  in  its  charter." 
The  Hartford  Company  and   the   Central   Company 
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''intend  to  take  part  directly  in  the  operation  of  said 
througfh  railroad  within  the  town  of  Newington  in  the 
manner  set  forth  in  said  agreement."  "The  building 
and  operation  of  said  through  railroad  intended  to  be 
built  by  the  defendants  will  seriously  aflFect  the  plain- 
tiflF  in  its  carriage  of  passengers  and  packages,  and  will 
diminish  its  returns,  while  leaving  its  expenses  substan- 
tially unaltered.  The  injury  resulting  to  the  plaintiflF 
from  the  competition  of  said  through  railroad  will  be  a 
continuous  and  increasing  one." 

The  appeal  of  the  defendants  will  be  first  considered. 
The  defendants  in    the  court    below,   upon  the  facts 
found,  claimed  (1)  that  the  proposed  railways 
were  not  to  be  so  built  or  extended  in  the  5*55Ji,*^f^J'." 
public  highways  as  to  come  within  the  pro-  ■«««■?  i\%n- 
hibition  of  section  8,  c.  169,  Act  1893 ;  (2)  wlfiu.* 
that,    even   if  they  did   come   within   such 
prohibition,  the  plaintiff  "had  not  suflScient  interest-  to 
maintain  this  action"  under  the  first  count.     The  court 
below  decided  against  both  claims,  and  the  question 
upon  the  defendants'  appeal  is  whether  in  so  doing  it 
decided  correctly. 

With  reference  to  the  first  claim,  the  defendants  con- 
tend that  the  statute  in  question  should  receive  a 
reasonable  construction  to  the  effect  that,  unless  the 
parallel  railway  runs  "mainly,  principally,  or  substan- 
tially" in  the  highways,  it  is  not  within  the  statutory 
prohibition.  If  the  statute  in  question  is  construed  so 
as  to  absolutely  prohibit  any  street  railway,  which 
when  built  from  one  town  to  another  will  parallel  an 
existing  railroad,  from  occupying  any  portion  of  the 
public  highways  without  the  statutory  finding,  then 
the  statute  itself  provides  a  definite  and  certain  rule  of 
action  ;  but  if  it  is  to  be  so  construed  as  to  permit  some 
proportionate  part  of  such  "parallel"  railroad  line  to 
be  laid  in  the  public  highways  without  such  statutory 
finding,  then  the  statute  furnishes  no  certain  rule,  be- 
cause it  does  not  determine  the  extent  of  such  propor- 
tionate part.  Under  this  last  construction,  the  question 
whether  the  statutory  finding  was  necessary  would  be 
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a  question  to  be  determined  from  the  facts  and  circum- 
stances of  each  particular  case,  and  it  would  be  difficult, 
if  not  impossible,  to  lay  down  any  definite  g'eneral  rule 
upon  the  subject.  In  the  present  case  we  deem  it 
unnecessary  to  decide,  as  between  these  two  construc- 
tions, or  to  lay  down  any  general  rule  upon  this  subject, 
for  we  are  satisfied  that  upon  any  construction  of  the 
statute  the  proposed  railroad  of  the  defendants  comes 
within  the  statutory  prohibition.  It  is  true  that  the 
part  of  the  road  to  be  built  by  the  Central  Company  is 
not  to  be  in  the  highways  at  all,  and  that  onlv  a  com- 
paratively small  proportion  of  that  part  to  be  built 
in  Newingfton  is  to  be  in  the  highways ;  and  if 
these  railways,  upon  the  facts  found,  could  be 
regarded  as  separate  and  independent  proposed  rail- 
ways, the  question  upon  this  part  of  the  case,  raised 
upon  the  record,  would  be  a  different  one  from  that 
actually  presented.  But,  upon  the  facts  found,  the 
proposed  railroad  must  be  regarded  as  one  single  rail- 
road, to  be  built  by  the  defendants  acting  in  combina- 
tion for  the  single  joint  purpose  of  owning  and  operat- 
ing it  as  a  through  street-railway  line  between  New 
Britain  and  Hartford  ;  for  this  is  the  fair  import  of  the 
finding  upon  this  point.  Looked  at  in  this  way,  about 
one-fourth  of  the  proposed  railroad  is  to  be  built  in  the 
public  highways,  and  we  are  of  opinion  that  the  court 
below  correctly  held,  under  all  the  circumstances  of 
this  case,  that  the  proposed  railway  could  not  legally 
be  built  without  the  statutory  finding. 

The  next  question  is  whether  *'any  legal  or  equita- 
ble right  of  the  plaintiff  was  invaded  by  the  construc- 
tion of  the  proposed  railway,"  so  as  to  entitle  it  to  the 

injunction  granted  ;  and  we  are  of  opinion 

Jt'^tToli-plwer"'  ^^^*  '*  ^^^  entitled  to  such  injunction.  The 
ofRirai  to  Bi^oin.  eighth  section  of  the  statute  under  considera- 
tion was,  we  think,  enacted  for  the  protec- 
tion of  railroads  in  existence  and  operation  against  pro- 
posed roads  that  would  **  parallel  "  them,  as  well  as  for 
the  benefit  of  the  general  public.  It  provides  that  **  no 
street  railway  shall  hereafter  be  built  or  extended  from 
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one  town  to  any  other  town  in  the  public  higfhways,  so 
as  to  parallel  any  other  street  railway  or  steam  railroad, 
unless  authorized  by  special  charter  prior  to  January  1, 
1893,  until  the  company  desiring-  to  build,  construct,  or 
extend  such  railway,  shall  have  applied  to  the  superior 
court  or  any  judge  thereof,  and  shall  have  obtained 
from  such  court  or  judge,  in  the  manner  hereinafter 
required  and  provided,  a  finding*  that  public  conveni- 
ence and  necessity  require  the  construction  of  such 
street  railway."  It  further  provides  that,  upon  such 
application  made  to  the  court  or  judge  for  such  a  find- 
ing, any  steam-railroad  company  or  street-railway  com- 
pany that  may  be  affected  by  the  proposed  street  rail- 
way or  extension  thereof  shall  be  made  a  party,  with 
the  right  to  be  heard  upon  this  matter,  and  by  necessary 
implication,  with  all  the  rights  of  a  party  to  such  a 
proceeding.  We  are  of  opinion  that  this  statute  con- 
fers upon  such  steam-railroad  companies  and  street- 
railway  companies,  in  this  state,  as  would  be  affected 
by  the  construction  of  a  "parallel"  and  rival  street 
railway  in  the  public  highways,  from  one  town  to  an- 
other, the  right  to  be  protected  against  such  parallel 
and  rival  street  railway,  unless  and  until  such  rival  has 
obtained  the  prescribed  statutory  finding  ;  and  that  the 
right  thus  conferred  carries  with  it,  by  fair  implication, 
the  right  in  the  steam-railroad  company  or  street-rail- 
way company  that  would  be  affected  by  such  rival 
street-railway  company  to  ask  in  its  own  name  for  an 
injunction  against  such  rival,  proposing  or  attempting 
to  build  or  extend  its  railway  without  such  statutory 
finding,  and,  in  a  proper  case  made,  to  have  the  injunc- 
tion issue.  Upon  the  defendants'  appeal,  then,  we 
think  there  is  no  error. 

With  reference  to  the  plaintiff's  appeal,  the  court 
below  found,  in  substance,  that  the  proposed  route  of 
the  street  railway  in  question  does  not 
follow  at  all  points  the  charter  routes  of  the  JjJJJlpJ^JJr  ,f 
defendants,  or  either  of  them,  but  deviates  wrtiuEijou. 
therefrom  more  or  less  ;  that  the  part  of  the 
route  proposed  to  be  built  by  the  Hartford  Street-Rail  way 
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Company  from  its  present  terminus  to  the  boundary 
line  between  the  towns  of  Hartford  and  Newington  it 
is  not  authorized  by  its  charter  to  build  ;  and  that  what 
the  three  defendants  were  attempting"  to  do  in  building* 
the  propiosed  street  railway  was  ultra  vires  as  to  each 
and  all  of  them  ;  but  it  also  held,  contrary  to  the  claims 
of  the  plaintiflF,  that  the  plaintiff  had  no  sufficient 
interest,  by  reason  of  the  above  facts,  to  have  the 
defendants  restrained  by  injunction  from  doing  the 
proposed  acts.  The  sole  question,  then,  upon  the 
plaintiff's  appeal,  is  whether  the  plaintiff  had  sufficient 
interest  to  maintain  this  suit,  and  this  depends  upon 
whether  any  legal  or  equitable  rights  or  interests  of  the 
plaintiff  were  about  to  be  invaded  by  the  proposed  ultra 
vires  acts.  If  the  defendants  owed  to  the  plaintiff  no 
legal  or  equitable  duty  to  abstain  from  doing  the  acts 
complained  of,  the  plaintiff  is  not  entitled  to  an  injunc- 
tion to  restrain  them  from  doing  that  which  does  it  no 
legal  harm.  '*The  simplest  and  most  generally  ac- 
cepted test  in  determining  whether  one  is  a  proper 
party  complainant  to  a  bill  for  an  injunction  is  whether 
he  possesses  a  legal  or  equitable  interest  in  the  subject- 
matter  of  the  controversy."  High,  Inj.  par.  756. 
Giving  to  the  terms  '*  legal  or  equitable  interest"  a 
fairly  liberal  construction,  this  test  is  a  reasonably  safe 
guide.  Town  of  Burlington  v.  Schwarzman,  52  Conn. 
181.  "The  legal  interest  which  qualifies  a  complain- 
ant, other  than  the  state  itself,  to  sue  in  such  a  case,  is 
a  pecuniary  interest  in  preventing  the  defendant  from 
doing  an  act,  where  the  injury  flow^s  from  its  quality 
and  character  as  a  breach  of  some  legal  or  equitable 
duty."  Railroad  Co.  v.  Ellerman,  105  U.  S.  166. 
The  only  injury,  then,  of  which  the  plaintiff  could  be 
heard  to  complain  in  the  court  below,  was  an  invasion 
of  some  of  its  legal  or  equitable  rights.  If  none  of 
these  were  threatened  by  the  acts  complained  of,  the 
plaintiff  was  not  entitled  to  the  injunction.  Now,  if 
any  right  at  all  of  the  plaintiff's,  legal  or  equitable,  was 
threatened  or  invaded,  by  the  ultra  vires  acts  com- 
plained of,  it  was  the  claimed  right  to  be  free  from  the 
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injurious  competition  of  a  rival  in  the  business  of  car- 
rying" passeng-ers  and  freight ;  and  the  question  is 
whether  any  such  legfal  or  equitable  right  existed  in 
favor  of  the  plaintiif  upon  the  facts  set  up  in  the 
second  count.  Counsel  for  the  plaintiff  concedes 
that  no  such  right  exists  in  favor  of  the  or- 
dinary private  corporation.  He  says,  in  sub- 
stance, that  if  a  corporation  chartered  solely  to  do  a 
dry-goods  business  goes  into  the  grocery  business,  and 
thereby  ruins  the  trade  of  another  corporation  char- 
tered to  do  a  grocery  business,  the  latter  would  have 
no  redress  against  the  ttUra  vires  acts,  at  law  or  in 
equity.  He  claims,  however,  that  the  franchise  of  the 
plaintiff  is  like  the  franchise  of  a  public  market,  ferry, 
bridge,  or  turnpike  road,  at  common  law,  and  as  such 
is  entitled  to  the  protection  against  a  rival  in  its  busi- 
ness which  the  common  law  gave  to  the  owner  of  the 
franchise  for  a  public  market,  ferry,  bridge,  or  turn- 
pike road.  It  is  undoubtedly  true  that  at  common  law 
the  franchise  of  a  ferry  is  held  to  be  exclusive,  even  in 
cases  where  the  words  of  the  grant  of  the  franchise  do 
not  import  an  exclusive  right ;  and  the  same  thing  is 
held  to  be  measurably  true  as  to  market,  bridge,  and 
turnpike  franchises.  "When  the  crown  grants  a  ferry 
from  A.  to  B.  without  using  any  words  which  import 
it  to  be  an  exclusive  ferry,  why  is  it  (as  will  be  pres- 
ently shown)  that  by  the  common  law  the  grant  is  con- 
strued to  be  exclusive  of  all  other  ferries  between  the 
same  places  or  termini,  at  least,  if  such  ferries  are  so 
near  that  they  are  injurious  to  the  first  ferry  and  tend 
to  a  direct  diminution  of  its  receipts  ?  Plainly,  it  must 
be  because,  from  the  nature  of  such  a  franchise,  it  can 
have  no  permanent  value,  unless  it  is  exclusive  ;  and 
the  circumstance  that,  during  the  existence  of  the 
grant,  the  grantee  has  public  burdens  imposed  upon 
bim,  raises  the  implication  that  nothing  shall  be  done 
to  the  prejudice  of  it  while  it  is  a  subsisting  franchise. 
The  words  of  the  grant  do,  indeed,  import  per  se 
merely  to  confer  a  right  of  ferry  between  A.  and  B. 
But  the  common  law  steps  in,  and,  ut  res  ma^s  valeat 
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quam  -pereat^  expands  the  terms  into  an  exclusive 
right,  from  the  very  nature  and  objects  and  motives 
of  the  grant."  Story,  J.,  in  Charles  River  Bridge 
V.  Warren  Bridge,  11  Pet.  420.  It  is  also  undoubtedly 
true  that  the  owner  or  holder  of  a  franchise  which  the 
law  holds  to  be  exclusive,  as  was  the  case  at  common 
law  generally  with  respect  to  market,  ferry,  bridge, 
and  turnpike- road  franchises,  is  held  entitled  to  re- 
dress, by  suit  in  his  own  name  and  behalf,  against  one 
who  injuriously  interferes  with  or  disturbs  this  exclu- 
sive right.  See  the  authorities  to  this  effect  cited  and 
commented  upon  by  Story,  J.,  in  Charles  River 
Bridge  Co.  v.  Warren  Bridge,  supra.  In  such  cases 
at  common  law,  in  England  at  least,  the  exclusive 
rights  under  the  franchise,  during  the  existence  of  the 
grant,  are  protected  against  all  injurious  competition 
carried  on  with  or  without  a  license  from  the  crown, 
and  this  is  done  solely  on  the  ground  that  the  franchise 
is  exclusive.  But  the  franchise  of  the  plaintiff  is  not, 
under  our  law,  exclusive  in  any  such  sense.  The 
plaintiff  has  not,  and  does  not  claim  to  have,  a  monop- 
oly, in  this  sense,  of  the  business  of  carrying  freight 
and  passengers  between  Hartford  and  New  Britain.  It 
cannot  and  does  not  claim,  under  the  second  count, 
that,  if  the  defendants  had  been  acting  intra  vires  in 
doing  what  they  proposed  to  do,  it  would  have  been 
entitled  to  an  injunction.  Any  individual  is  at  liberty 
to  engage  in  the  business  of  carrying  passengers  and 
freight  between  Hartford  and  New  Britain  by  means 
of  stages,  omnibuses,  or  other  similar  vehicles  over 
the  public  highways  ;  under  the  general  railroad  law  a 
rival  steam  railroad  may  engage  in  the  same  business  ; 
and  aside  from  the  prohibition  contained  in  section  8  of 
the  street-railway  law  of  1893,  hereinbefore  referred 
to,  the  defendants,  if  acting  iiitra  vires  in  building  the 
proposed  street-railway  line,  were  at  liberty  to  engage 
in  the  same  business  ;  and  in  each  of  these  cases,  al- 
though the  existence  of  such  a  competitor  might  more 
or  less  seriously  diminish  the  plaintiff's  receipts,  it 
would  be  without  redress  at  law  or  in  equity,  because 
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the  competition  would  be  lawful,  both  as  against  the 
state  and  the  plaintiff,  and  no  rig-ht  of  the  plaintiff, 
leg^l  or  equitable,  would  be  invaded  by  such  competi- 
tion.    It  is  claimed,  however,  that,  if  the  plaintiff  has 
no  rigfht  to  complain  of  authorized  and  lawful  competi- 
tion, it  has  the  right  to  be  protected  against  unlawful 
competition.     What  is  meant  by  an  unlawful  competi- 
tion  in  this  connection  ?    It  means  a  competition  (1) 
unlawful  as  against  the  state  alone,  without  being  an 
invasion  of  any  legal  or  equitable  right  of  the  plaintiff, 
or  (2)  unlawful  as  against  the  plaintiff  alone,  or  (3)  un- 
lawful  both  as  against  the   state  and   the   plaintiff. 
Clearly,  the  plaintiff  can  complain  only  of  unlawful 
acts  which  invade  some  legal  or  equitable  right  belong- 
ing to  it ;    acts  which   of  themselves  are  of  such  a 
character  as  to  constitute  a  breach  of  some  legal  or 
equitable  duty  imposed   by  law  upon  the  defendants 
towards  the  plaintiff.     For  instance,  we  think  the  law 
of  1893,  before  referred  to,  imposed  upon  the  defend- 
ants, in  favor  of  the  plaintiff,  the  duty  not  to  build  the 
proposed  railway  without  a  statutory  finding  that  pub- 
lic convenience  and  necessity  required  its  construction. 
The  construction  of  said  railway  without  such  finding 
would  be  a  violation  of  this  duty,  and  the  attempt  to  do 
so  may  be  restrained  by  an  injunction  at  the  instance 
of  the  plaintiff.     But  if,  in  forbidding  the  construction 
of  said  railway  line  without  the  statutory  finding,  the 
law  had  imposed  no  duty  not  to  build  it  upon  the  de- 
fendants in  favor  of  the  plaintiff,  the  latter  would  not 
be  entitled   to   have  the  defendants  restrained   from 
building  it  without  such  finding,  because  by  such  con- 
struction no  legal  or  equitable  right  of  the  plaintiff 
would  be  invaded.     If  the  law  required  a  common  car- 
rier to  take  out  a  license  before  he  could  engage  at  all 
in  carrying  passengers  and  freight  between  Hartford 
and  New  Britain  in  competition  with  the  plaintiff,  and 
he,  without  a  license  therefor,  engaged  in  such  busi- 
ness, and  thereby  diminished  the  plaintiff's  receipts,  it 
would  hardly  be  claimed  that  the  plaintiff  could  have 
an  injunction  against  the  carrier,  unless  the  law  impos- 
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ing-  the  license,  expressly  or  by  implication,  conferred 
upon  the  plaintiiF  some  interest  in  the  matter.  The 
acts  complained  of  in  the  second  count  are  merely  u/lra 
vires  acts,  illegal  in  a  certain  sense  as  ag'ainst  the  state, 
but  in  and  of  themselves  invading-  no  rig-ht,  legal  or 
equitable,  of  the  plaintiff.  Neither  the  plaintiff's  char- 
ter, nor  any  law  of  this  state,  imposed  a  duty  upon  the 
defendants  towards  the  plaintiff  not  to  build  a  railway 
deviating  from  the  chartered  route,  or  not  to  build  one 
beyond  the  chartered  termini,  or  not  to  exercise  powers 
and  rights  not  granted  to  them.  The  state  or  the 
stockholders  may  restrain  the  defendants  from  exercis- 
ing powers  not  conferred  by  their  charters,  but  this 
does  not  confer  any  right  of  action  in  this  respect  upon 
the  plaintiff,  unless  its  own  legal  or  equitable  rig-hts 
are  invaded  by  such  exercise.  There  is  no  error  in  the 
judgment  complained  of.   The  other  judges  concurred. 


Raleigh  &  A.  Air- Line  R.  Co. 

V. 

Sturgeon. 

{Supreme  Court  of  North  Carolina^  March  9,  iSgj,) 

Right  of  Way — Title — Construction  of  Charter. — Under  a  provision 
in  the  charter  of  a  railway  company  that  **in  the  absence  of  any 
contractor  contracts  with  said  company  in  relation  to  land  through 
which  the  said  road  may  pass,  it  shall  be  presumed  that  the  land  on 
which  the  said  road  may  be  constructed,  together  with  one  hundred 
feet  on  each  side  of  the  center  of  the  track,  has  been  granted  to  the 
company  by  the  owner,  and  the  said  company  shall  have  good  title 
and  right  thereto,  and  shall  hold  and  enjoy  the  same  as  long  as  the 
same  may  be  used  for  the  purposes,  of  the  company,  unless  said 
owner,  at  the  time  of  finishing  the  part  of  the  road  on  his  land, 
shall  apply  for  the  assessment  of  the  value  of  the  land  within  two 
years  next  after  the  finishing  of  such  portion  of  the  road;  and  said 
owner,  for  the  want  of  such  application  within  said  two  years,  shall 
be  barred  from  said  recovery,"  a  railway  company  which  did  not 
acquire  its  right  of  way  by  either  condemnation  or  purchase  and 
had  no  contract  concerning  the  land  embraced  therein  has,  in  the  ab- 
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sence  of  an  application  for  assessment,  only  an  easement  in  the 
land,  and  can  have  possession  only  when  it  appears  that  such  pos- 
session is  necessary  for  its  purposes  in  the  conduct  of  its  business. 

Appeai^  from  Wake  county  superior  court.  Jie- 
versed. 

Amiistead  Jones  and  H.  E.  Norris^  for  appellant. 
J.  B.  Batchelor  and  MacRae  &  Day,  for  appellee. 

Montgomery,  J.  The  plaintiff  company  did  not 
acquire  its  right  of  way  by  either  condemnation  or 
purchase.  Its  claim  to  the  title  and  absolute  and  actual 
possession  of  the  whole  of  the  100  feet  on  both  sides  of 
its  track  is  founded  upon  what  it  contends  is  the  legal 
effect  of  one  of  the  provisions  of  its  charter  (section  9, 
c.  26,  Acts  1863),  which  is  in  the  following-  words : 
"That  in  the  absence  of  any  contract  or  contracts  with 
said  company  in  relation  to  land  through  which  the 
said  road  may  pass,  it  shall  be  presumed  that  the  land 
on  which  said  road  may  be  constructed,  together  with 
one  hundred  feet  on  each  side  of  the  center  of  the  track 
has  been  granted  to  the  company  by  the  owner,  and  the 
said  company  shall  have  good  title  and  right  thereto, 
and  shall  hold  and  enjoy  the  same  as  long  as  the  same 
may  be  used  for  the  purposes  of  the  company,  unless 
said  owner,  at  the  time  of  finishing  the  part  of  the  road 
on  his  land,  shall  apply  for  the  assessment  of  the  value 
of  the  land  within  two  years  next  after  the  finishing  of 
such  portion  of  the  road  ;  and  said  owner,  for  the  want 
of  such  application  within  said  two  years,  shall  be 
barred  from  said  recovery."  The  contention  of  the 
plaintiff  is  that  as  the  company  had  no  contract  con- 
cerning the  land  embraced  in  the  right  of  way  with  the 
defendant,  or  those  under  whom  he  claims,  and  as  no 
application  for  the  assessment  of  the  value  of  the  land 
was  made  within  two  years  next  after  the  finishing  of 
such  portion  of  the  road,  the  words  of  the  statute  (the 
company's  charter)  vest  the  estate  of  the  owner  in  the 
company  as  effectually  for  all  intents  and  purposes  as 
if  a  grant  for  the  land  had  in  fact  been  issued.  In 
support  of  its  contention  the  plaintiff   relies  on   the 
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decision  in  Railroad  Co.  v,  McCaskill,  94  N.  C.  746. 
In  that  case  it  does  seem  to  be  decided  that  under  a 
provision  of  a  charter  substantially  like  the  one  before 
us,  the  facts  being  about  the  same  as  in  this  case,  the 
title  to  the  land  passed  to  the  company,  and  that  it  was 
entitled  to  recover  the  possession,  whether  necessary 
for  the  company's  purposes  or  not.  Yet  there  seemed 
to  be  a  doubt  as  to  the  correctness  of  the  position  in  the 
mind  of  the  court.  In  that  case  the  court  said  :  **A 
permissiveiuse  of  part  of  it  [right  of  way]  by  another, 
when  no  present  inconvenience  results  to  the  company, 
is  not  a  surrender  of  rights  of  property  ;  and,  indeed, 
to  expel  an  occupant  under  such  circumstances  would 
be  a  needless  and  uncalled-for  injury.  This  .may 
suspend,  but  does  not  abridge,  the  right  of  the  com- 
pany to  demand  restoration  when  the  interests  of  the 
road  may  require  its  use."  The  effect  of  that  decision 
was  weakened  by  the  opinion  of  the  court  in  Ward  r. 
Railroad  Co.,  109  N.  C.  358,  13  S.  E.  926,  where  it  is 
said  :  "We  take  notice  of  the  fact  that,  whatever  may 
be  the  privilege  of  railroad  companies  to  exercise 
dominion  over  their  whole  right  of  way,  the  universal 
custom  has  been  to  allow  the  abutting  owner,  whose 
land  has  been  taken  for  the  use  of  the  public,  to  cul- 
tivate up  to  the  side  ditches  that  are  kept  open  for  the 
purpose  of  proper  drainage  by  the  company."  In 
the  same  opinion  it  is  declared  to  be  the  duty  of  railroad 
companies  in  the  construction  of  their  roads  to  cut  down 
large  trees  that  might,  -from  age  or  storms,  fall  upon 
their  track,  yet  it  intimates  that  a  company  would  not 
be  required  to  take  actual  possession  of  any  part  of  its 
right  of  way  not  needed  for  the  company's  purposes,  to 
remove  from  it  crops,  high  grass,  or  bushes  that  might 
grow  or  spring  up  immediately  outside  of  the  ditches, 
and  grow  high  enough  to  conceal  an  animal  from  the 
view  of  the  engineer  who  is  approaching  with  a  train. 
In  Blue  z'.  Railroad  Co.,  117  N.  C.  644,  23  S.  E.  275, 
it  was  distinctly  announced  that  the  right  which  rail- 
road companies  acquire  in  lands  condemned  for  their 
rights  of  way  amounts  to  an  easement,  and  not  to  the 


Am.  A  Bug.  RIGHT  OF  WAY.  275 

R.  Cas. 

Raleigh,  &c.,  R.  Co.  v.  Sturgeon. 

purchase  of  the  estate  of  the  owner.  In  that  case  the 
court  said  :  **  The  rig-ht  of  way  of  railroad  companies  is 
bjr  judgment  of  condemnation  made  subject  to  occupa- 
tion where,  and  only  where,  the  corporation  finds  it 
necessary  to  take  actual  possession  in  furtherance  of  the 
ends  for  which  the  company  was  created.  The  dam- 
ag'es  are  not  assessed  upon  the  idea  of  a  proposed  actual 
dominion,  occupation,  and  perception  of  the  profits  of 
the  whole  right  of  way  by  the  corporation  ;  but  the  cal- 
culation is  based  upon  the  principle  that  possession  and 
exclusive  control  will  be  asserted  only  over  so  much  of 
the  condemned  territory  as  may  be  necessary  for  cor- 
TpoTsie  purposes,  such  as  additional  track,  ditches,  and 
houses  to  be  used  for  stations  and  section  hands.  Un- 
less the  land  is  needed  for  some  such  use,  the  occupa- 
tion and  cultivation  by  the  owner  of  the  servient  tene- 
ment will  be  disturbed  only  when  it  becomes  necessary 
for  the  company  to  enter,  in  order  to  remove  something 
which  endangers  the  safety  of  its  passengers,  or  which 
mig'ht,  if  undisturbed,  subject  the  owner  to  liability  for 
injury  to  adjacent  lands  or  property."  If  McCaskilKs 
Case  has  not  been  overruled  by  the  subsequent  decisions 
of  this  court  above  referred  to,  we  are  at  least  in  a  posi- 
tion to  discuss  without  much  embarrassment  the  ques* 
tion  whether  or  not  the  right  acquired  by  railroad  com- 
panies in  their  rights  of  way  under  such  charters  as  the 
one  before  us  is  an  easement  or  a  conclusive  presump- 
tion of  the  conveyance  of  the  estate  of  the  owner. 
Under  the  statute  (charter),  where  there  is  no  contract 
between  the  parties,  and  after  two  years  from  the  com- 
pletion of  the  road  over  the  owner's  land,  there  is  a 
presumption  that  the  land  taken  for  the  right  of  way 
**  has  been  granted  to  the  company  by  the  owner,  and 
the  company  shall  have  good  title  and  right  thereto, 
and  shall  hold  and  enjoy  the  same  as  long  as  the  same 
may  be  used  for  the  purposes  of  the  company."  What 
reasonable  meaning  can  be  attached  to  the  words  *'  for 
the  purposes  of  the  company,"  except  that  the  land 
should  be  used  for  such  purposes  as  are  conducive  and 
necessary  to  the  conducting  of  the  business  of  the  com- 
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pany  ;  that  is,  of  safely  and  rapidlj^  transporting"  and  con- 
veying* passengers  and  freight  over  its  railroad  ?  That 
is  the  whole  business  of  the  company.  They  need  land 
for  no  other  purpose  than  to  properly  construct  their 
roadbeds  and  drain  them,  build  side  tracks  when  nee-, 
essary,  and  houses  for  their  employees,  warehouses 
and  station  houses  with  convenient  egress  and  iiig'ress, 
and  perhaps  for  a  few  other  purposes  that  may  have 
escaped  our  attention.  If  the  company  should  need 
the  whole  of  the  right  of  way  for  these  purposes,  it 
has  the  right  to  use  the  whole.  This  is  what  was  in 
contemplation  when  the  railroad  charters  were  g'ranted, 
when  the  right  of  way  was  laid  out,  and  when  the  road 
was  constructed.  Such  lands  have  been  condemned  on 
the  g-round  that  they  were  for  the  use  of  the  public, 
and  they  cannot  be  used  for  any  other  purposes  than 
those  contemplated  when  they  were  condemned.  It 
must  be  understood,  however,  that  if  lands  belonging 
to  the  right  of  way,  not  necessary  for  the  purposes  of 
railroad  companies,  should  be  cultivated  by  the  ser- 
vient owners,  the  crops  must  not  be  of  such  inflamma- 
ble or  combustible  nature,  when  matured  or  maturing-, 
as  would  endang-er  the  safety  of  the  company's  passen- 
gers, or  might  likely  cause  injury  to  adjoining  lands 
in  case  of  their  ignition  by  sparks  and  fire  from  the 
company's  engines.  In  such  case  the  companies  would 
have  a  clear  right  to  enter  and  remove  such  crops  from 
their  right  of  way.  Our  opinion,  therefore,  is  that  in 
the  case  before  us  the  plaintiiF  has  only  an  easement  in 
the  land  in  dispute.  The  company  would  be  entitled 
to  the  possession  of  the  whole  of  the  right  of  way  if  it 
appeared  that  such  possession  was  necessary  for  its 
purposes  in  the  conduct  of  its  business.  But  such  did 
not  appear  to  be  the  case  on  the  trial.  The  complaint 
did  not  allege  that  the  land  occupied  by  the  defendant 
was  necessary  for  the  purposes  of  the  company,  and 
the  motion  of  defendant's  counsel  to  dismiss  the  action 
for  that  reason  must  be  allowed.     Action  dismissed. 

Paircloth,  C.  J.,  dissents. 
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HOLLrENBECK 

V, 

Missouri  Pac.  Ry.  Co. 

{Supreme  Court  o/  Missouri,  Div,  No,  2,  Jan,  79,  iSgy.) 

Uncoupling  Moving  Cars — Rule  of  Company — Evidence — Admissi- 
bility.— ^Where  there  has  been  introduced  in  evidence  a  rule  of  a 
railway  company  prohibiting  employees  from  going*  between  mov- 
ing- cars  to  couple  or  uncouple,  unless  such  cars  are  moving  at  a 
"slow  and  safe  speed,"  such  rule  implies  that  there  may  be  a  slow 
and  safe  rate  of  speed  for  such  work,  and  after  its  introduction  in 
evidence  there  is  no  error  in  admitting  evidence  as  to  what  is  a  safe 
rate  of  speed  for  coupling  cars. 

Improper  Question — Setting  Aside  of  Verdict. — When  the  defend- 
ant has  objected  to  a  question,  after  such  question  has  been  an- 
swered, and  the  objection  has  been  sustained,  but  the  defendant 
fails  to  move  the  court  to  exclude  such  evidence  from  the  considera- 
tion of  the  jury,  he  impliedly  waives  any  objection  which  might 
have  been  enforced,  and,  even  though  the  plaintiff's  counsel  knew 
such  question  to  be  improper,  the  verdict  will  not  be  set  aside  on 
that  ground  on  appeal,  unless  there  has  been  flagrant  impropriety. 

Statutes  of  Foreign  State — Evidence — Admissibility — Error. — 
Error  committed  in  permitting  plaintiff's  counsel  to  read  to  the  jury, 
over  the  defendant's  objection,  statutes  of  another  state  is  cured  by 
their  withdrawal  from  the  jury's  consideration  by  the  plaintiff 
before  the  final  submission  of  the  case. 

Same — Harmless  Error. — In  a  common-law  action  against  a  rail- 
way company  to  recover  for  personal  injuries,  the  judgment  will 
not  be  reversed,  on  appeal,  for  error  committed  in  allowing  plaint- 
iff's counsel  to  read  to  the  jury  a  statute  of  a  foreign  state,  not 
pertaining  to  any  particular  fact,  but  merely  providing  that  the 
common  law  as  modified  by  the  constitution,  statutory  law,  etc., 
shall  remain  in  force,  and  providing  for  the  construction  of  statutes. 

Injury  to  Brakeman — Uncoupling  Moving  Cars — Negligence. — In 
an  action  by  a  brakeman  against  a  railway  company  to  recover  for 
personal  injuries,  it  appeared  that  the  plaintiff  while  attempting  to 
uncouple  cars  moving  from  three  to  four  miles  an  hour,  stepped 
into  a  ditch  which  was  from  four  to  six  inches  deep,  which  he  testi- 
fied that  he  did  not  know  of  before,  and  was  run  over  and  injured 
by  the  cars.  There  was  a  rule  of  the  company  permitting  em- 
ployees to  go  between  cars  moving  at  a  safe  rate  of  speed  to  couple 
and  uncouple  them,  and  it  was  shown  that  the  rate  of  speed  at 
which  the  cars  were  moving  was  safe.  The  section  foreman 
of  the  defendant  company  who  had  charge  of  that  section  testified 
that  he  knew  of  the  existence  of  the  ditch  several  months  before  the 
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accident,  //eld,  that  the  plaintiff  made  out  a  prima  facie  case 
which  entitled  him  to  the  opinion  of  the  jury. 

Same — Contributory  Negligence. — In  such  action,  the  plaintiff, 
who  had  absolute  control  of  the  train  at  the  time  of  the  accident, 
further  testified  that  he  did  not  have  time  to  uncouple  the  car  while 
the  train  was  standing,  and  that  the  way  he  attempted  to  do  was 
the  customary  way.  i/eld,  that,  under  the  facts  disclosed,  plaintiff 
was  not  g'uilty  of  negligence  per  se. 

Same — Excessive  Damages. — A  verdict  for  $10,000  given  to  such 
plaintiff  who  was,  at  the  time  of  the  accident,  but  little  more  than 
32  years  of  age,  in  the  vigor  of  manhood,  and  earning  $65  per 
month,  and  who,  in  consequence  of  the  accident,  had  to  undergo 
three  amputations  of  his  leg,  the  last  time  above  his  knee,  was 
confined  to  a  hospital  six  months,  and  underwent  long  and  severe 
suffering  is  not  so  excessive  as  to  justify  the  setting  aside  of  the 
judgment  on  the  ground  that  the  damages  awarded  were  the  result 
of  passion  or  prejudice. 

Appeal  from  Jackson  county  circuit  court.     AJ- 
firmed, 

Elijah  Robinson,  for  appellant. 

O.  L,  Smith  and  L.  H.  Waters,-  for  respondent. 

Burgess,  J.     This  is  an  action  for  damages  for  per- 
sonal injuries  sustained  by  plaintiiF  while  in  the  ser- 

vice  of  defendant  as  a  brakeman,  because  of 
an  alleg"ed  defect  in  its  roadbed,  which  re- 
sulted in  the  loss  of  his  left  leg.  The  answer  alleges 
contributory  negligence  on  the  part  of  plaintiff.  He 
recovered  a  verdict  and  judgment  for  $10,000  damages, 
and  defendant  appealed. 

The  facts  are  substantially  as  follows  :  The  accident 
occurred  at  a  station  on  the  line  of  defendant's  road  in 
the  state  of  Kansas  on  the  17th  day  of  February,  1892. 
At  the  time  plaintiff  was  in  the  employ  of  defendant  in 
the  capacity  of  brakeman  and  baggageman  on  what  is 
known  as  a  "cutoff,"  running  from  Marquette  to 
Gypsum  City,  in  said  state,  a  distance  of  27  miles. 
The  train  was  a  mixed  train,  composed  of  one  passen- 
ger coach  and  a  number  of  freight  cars.  It  left  Mar- 
quette at  7:41  a.  m.,  and  was  due  to  arrive  at  Gypsum 
City  at  9:05  a.  m.,  thus  giving  an  hour  and  24  minutes 
in  which  to  make  the  run.  Besides  the  side  track  near 
the  depot  at  Lindsborg,  there  is  a  spur  track,  used  for 
the  purpose  of  loading  and  unloading  cars.     When  the 
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train  reached  Lindsborg*,  on  the  morning'  of  the  acci- 
dent, there  was  a  car  on  the  spur  track,  which  was  to 
be  taken  in  the  train,  and  one  standing  on  the  main  line, 
or  in  the  train,  which  was  to  be  left  on  the  spur  track. 
Plaintiff  took  charge  of  the  train,  as  it  was  his  custom 
to  do,  and  undertook  to  do  the  switching*.  During  the 
switching  it  became  necessary  to  move  the  train  north 
of  the  point  of  the  spur  track,  in  order  to  back  it  in 
on  the  main  track.  When  it  had  gotten  far  enough 
north  for  that  purpose,  plaintiff  signaled  the  engineer 
to  back  down,  and  started  north  to  meet  the  train. 
Near  where  he  met  it  there  were  two  depressions  in 
the  track,  one  somewhat  larger  than  the  other.  He 
went  in  between  the  cars  to  uncouple  them,  walked 
along  with  the  motion  of  the  cars,  and,  while  doing  so, 
stepped  in  the  smaller  ditch,  fell  down,  and  was  run 
over  by  the  cars  and  injured.  The  ditches  were  dug 
the  latter  part  of  the  preceding  summer,  and  were 
variously  estimated  by  the  witnesses  to  be  from  four 
to  six  inches  deep.  Plaintiff  had  been  running  over 
this  cutoff  twice  a  day  for  more  than  a  year  before  the 
accident ;  occasionally  switching  cars  at  this  station, 
and  placing  them  on  and  taking  them  off  this  spur 
track.  The  ditch  which  caused  plaintiff  to  fall  was  in 
plain  view.  When  he  met  the  train,  it  was  then  moving 
from  three  to  four  miles  an  hour.  While  doing  the 
switching,  plaintiff  had  control  of  the  movements  of  the 
train.  He  testified  that  he  did  not  know  the  ditch 
which  caused  him  to  fall  was  there,  before  that  time  ; 
that  he  had  never  been  over  that  part  of  the  track  ;  and 
that  it  was  perfectly  safe  to  go  in  between  cars  for  the 
purpose  of  coupling  them,  and  to  walk  along  with 
them,  and  in  between  them,  when  only  moving  at  the 
rate  of  from  three  to  four  miles  per  hour.  On  cross- 
examination  he  stated  that  he  knew  that  it  was  danger- 
ous to  go  in  between  cars  when  they  were  in  motion. 
The  evidence  on  the  part  of  the  defense  tended  to  show 
that  plaintiff  had  knowledge  of  the  ditch  before  the 
accident.  Plaintiff  was  something  over  32  years  of 
age  at  the  time,  and  earning  $65  per  month.     After  the 
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injury  he  was  taken  by  defendant  to  its  hospital,  in 
Kansas  City,  where  his  injured  limb  was  dressed  by 
the  company  surgeons,  and  the  broken  bones  wired  in 
place.  His  leg*  was  amputated  at  the  hospital,  above 
the  knee,  on  the  16th  day  of  June,  1892.  He  remained 
at  the  hospital  for  six  months. 

1.  During"  the  trial, plaintiff  asked  one  of  his  witnesses 
(J.  A.   Foster)  the  following"  question:     "What  is  a 

slow  and  safe  rate  of  speed  to  do  coupling* 
can-'ilTif]?'^***  2i^d  uncoupling  when  switching"  cars?  "  To 
2iSr-ldmi88i.  ^^^^  question  defendant  objected  upon  the 
biiity.  g"round  that  it  assumed  that  there  was  some 

rate  of  speed  which  would  be  safe  for 
coupling  and  uncoupling  cars.  The  objection  was 
overruled  and  the  witness  answered  :  "  About  three  or 
four  miles  an  hour.  About  as  fast  as  a  man  could 
walk,  walking  fast.'*  It  is  now  insisted  that  the  ques- 
tion assumed  a  fact  which  had  not  been  proven, — ^that 
is,  that  there  was  "asafe  rate  of  speed  for  coupling 
cars  and  uncoupling  cars," — ^and  there  was  error  com- 
mitted in  permitting  it  to  be  answered.  It  may  be  con- 
ceded that  a  question  based  upon  the  assumption  that  a 
certain  fact  has  been  proven,  when  it  has  not  been,  is 
improper.  Railroad  Co.  v.  Thompson,  10  Md.  76 ; 
People  V.  Graham,  21  Cal.  261 ;  1  Greenl.  Ev.  §  434. 
Before  the  question  was  asked,  plaintiff  had  read  in 
evidence  a  rule  of  defendant  company,  which  is  as  fol- 
lows :  "Great  care  must  be  used  in  coupling  and  un- 
coupling cars.  Do  not  go  between  the  cars  unless  they 
are  moving  at  a  slow  and  safe  speed,  nor  attempt  to 
make  any^  coupling  unless  the  drawbars  and  pther 
coupling  appliances  are  known  to  be  in  good  order.*' 
This  rule  implies  that  there  maj'^  be  a  slow  and  safe 
rate  of  speed  for  coupling  and  uncoupling  cars,  and 
obviated  any  necessity  for  proving  by  other  evidence 
that  such  is  the  case.  Moreover,  another  witness  for 
plaintiff  (J.  L.  Patrick)  testified,  without  objection,  to 
the  same  effect.  Under  the  circumstances,  there  was 
no  error  committed  in  admitting  this  evidence. 

2.  During  the  examination  of  plaintiff,  who  testified 
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as  a  witness  in  his  own  behalf,  the  following-  occurrence 
took  place:  "Mr.  Waters  (attorney  for 
plaintiff):  I  will  ask  you  this  question  (you  {JJJ!!5J'JJ'"" 
needn't  answer  if  the  g^entleman  objects):  iiid«»fverfiet. 
Have  you  a  family  ?  A.  I  have.  Mr.  Rob- 
inson (attorney  for  defendant):  I  object  to  that.  Colonel 
Waters  knew  it  wasn't  competent.  Mr.  Waters :  T 
think  it  is  competent,  but  I  don't  care  to  take  any  risk 
on  it-  (The  objection  was  sustained.)"  The  question 
was  manifestly  improper.  Whether  plaintiff  had  a 
family  or  not  had  no  connection  whatever  with  the  acci- 
dent, or  any  injury  occasioned  thereby  ;  but  the  objec- 
tion was  not  made  until  after  the  question  had  been 
answered ;  hence  too  late.  When  the  objection  was 
made  it  was  sustained,  and,  if  defendant  desired  to  re- 
move any  prejudicial  effect  that  the  evidence  migfht 
have  on  the  minds  of  the  jurors,  it  should  have  moved 
the  court  to  exclude  it  at  the  time,  or,  by  instruction, 
from  their  consideration.  Having  failed  to  do  either, 
defendant  impliedly  waived  any  objection  that  it  had  to 
the  introduction  of  the  evidence  which  it  mig-ht  have 
enforced  by  timely  action.  1  Thomp.  Trials,  §§  715, 
716.  But  defendant  insists  that  counsel  for  plaintiff, 
by  asking"  a  question  which  he  knew  to  be  improper, 
g-ot  before  the  jury  a  fact  that  was  hurtful  to  it,  and 
evidently  influenced  the  jury  ;  that  a  verdict  obtained 
by  such  methods  ought  not  to  be  permitted  to  stand  ; 
and,  as  the  attention  of  the  trial  court  was  called  to  it 
in  the  motion  for  a  new  trial,  that  error  was  committed 
in  overruling"  the  motion.  If  a  verdict  of  a  jury  is  to 
be  set  aside  because  of  illegal  and  improper  questions 
propounded  to  a  witness  during  such  a  trial  by  counsel 
who  may  be  so  fortunate  as  to  recover  a  verdict  before 
them  for  his  client,  there  are  but  few  verdicts  that 
would  withstand  the  test,  and  this  is  true  even  though 
the  question  be  known  to  be  improper  by  the  persou 
asking  it.  We  know  of  no  rule  of  law  which  precludes 
an  attorney  from  asking  a  witness  during  the  trial  of  a 
cause  a  question,  even  though  he  may  know  it  to  be  im- 
proper, so  that  it  be  civil  and  respectful.     How  is  he  to 
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know  that  opposing  counsel  will  object  until  the  objec- 
tion be  made  ?  It  might  be  with  respect  to  something 
that  opposing  counsel  would  like  to  get  before  the  jury, 
and  not  object  for  that  reason.  We  do  not  wish  to  be 
understood,. however,  as  ruling  that  an  attorney  should 
be  permitted  to  trifle  with  the  court,  or  that  trickery,  and 
what  is  called  * 'sharp  practice,"  should  be  resorted  to, 
or  even  permitted.  Such  matters  are  peculiarly  within 
the  province  of  the  trial  court,  who  can  form  a  much 
better  idea  as  to  whether  a  verdict  has  been  obtained 
by  such  methods  or  not,  and,  if  so,  should  not  hesitate 
to  set  it  aside.  But  it  would  have  to  appear  to  be  a 
flagrant  case  of  impropriety  to  justify  this  court  in  in- 
terfering when  the  trial  court  has  refused  to  set  aside 
a  verdict  upon  that  ground. 

3.  Plain tiif  was  permitted  to  read  to  the  jury,  over 
the  objections  of  defendant,  paragraphs  5204  and  6648 

of  the  Kansas  statute,  and  in  this  ruling  it 
HrntutJ-BT'i"  i*  ^s  claimed  that  reversible  error  was  com- 
wmJ-EJm.**"     ttiitted.     The  first  pertains  to  the  liability  of 

railroad  companies  to  their  employees  for 
damages  for  injuries  sustained  by  them  by  reason  of 
the  negligence  or  mismanagement  ot  the  agents  or  other 
employees  of  railroad  companies  ;  and  whatever  of 
error  was  committed  by  permitting  it  to  be  read  to  the 
jury  was  cured  by  its  withdrawal  from  their  considera- 
tion by  plaintiiF  before  the  case  was  finally  submitted 
to  them.  On  the  trial  of  Winters  v.  Railway  Co.,  39 
Mo.  468,  plaintiiF's  counsel  asked  a  witness  how  many 
children  the  plaintiff  had.  He  answered,  '*Six."  The 
defendant  then  objected  to  the  admission  of  this  testi- 
mony, and  his  objection  was  overruled,  and  an  excep- 
tion taken.  The  plaintiff  thereupon  withdrew  the 
question  and  answer,  and  it  was  held  that  upon  its 
withdrawal  from  the  consideration  of  the  jury  any  im- 
pression it  may  have  made  upon  their  minds  would  be 
insufficient  ground  for  setting  aside  a  verdict  and  judg- 
ment. The  other  section  pertains  to  the  common  law 
as  it  exists  in  that  state,  and  the  construction  of  its 
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statutes  with  respect  thereto.  This  is  a  common-law 
action^  transitory  in  its  nature,  and  not  bot- 
tomed on  any  statute.  The  statute  was,  BmrT'*™"" 
therefore,  clearly  inadmissible  for  any  pur- 
pose. Should  the  judgment  be  reversed  upon  that 
ground  alone  ?  The  weight  of  authority  in  this  state 
is  to  the  effect  that  all  errors  committed  by  the 
trial  court  are  presumed  to  be  prejudicial  to  the 
party  against  whom  made,  and,  unless  from  the  whole 
record  it  appears  otherwise,  the  judgment  should  be 
reversed.  State  v.  Simms,  68  Mo.  305 ;  McDonald  v. 
Matney,  82  Mo.  358;  Day  harsh  v.  Railway  Co.,  103 
Mo.  570,  15  S.  W.  554 ;  Green  v.  City  of  St.  Louis, 
106  Mo.  454,  17  S.  W.  496.  The  statute  simply  de- 
clares that  the  common  law  as  modified  by  constitution 
and  statutory  law,  judicial  decisions,  and  the  condition 
and  wants  of  the  people  shall  remain  in  full  force  in 
aid  of  the  general  statutes  of  that  state,  but  that  the 
rule  of  the  common  law  that  statutes  in  derogation 
thereof  shall  be  strictly  construed  shall  not  be  appli- 
cable to  any  general  statute  of  the  state,  but  that  all 
statutes  shall  be  liberally  construed  to  promote  their 
object.  How  this  statute,  not  pertaining  to  any  partic- 
ular fact,  so  foreign  to  the  issues  involved,  could  have 
had  any  effect  on  the  minds  of  the  jury  in  this  case,  we 
are  at  a  loss  to  imagine.  There  was  nothing  in  it  to 
excite  their  prejudices,  or  to  in  any  manner  warp  or 
bias  their  judgments,  and  we  are  satisfied  from  the 
record  that  it  did  not  do  so.  And  as,  by  section  2303, 
Rev.  St.  1889,  we  are  prohibited  from  reversing  ^any 
judgment  unless  it  appears  that  error  was  committed 
materially  affecting  the  merits  of  the  action,  we  do  not 
feel  that  we  would  be  justified  in  reversing  the  judg- 
ment on  that  ground. 

4.  At  the  conclusion  of  plaintiff's  evidence,  defend- 
ant asked  an  instruction  in  the  nature  of  a  demurrer 
thereto,  which  was  refused  by  the  court,  and  exceptions 
duly  saved  ;  and  again,  at  the  close  of  all  the  evidence, 
the  same  or  a  similar  instruction  was  asked  by  defend- 
ant, with  like  result.     It  is  now  insisted  that  the  itt- 
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struction  should  have  been  given,  because  :  First,  there 
was  no  evidence  of  negligence  on  the  part  of  defendant; 
second,  the  plaintiff  knew  of  the  existence  of  the  defect 
in  the  track,  if  it  was  a  defect,  or  had  the  opportunity 
to  know,  and  would  have  known  if  he  had  been  rea- 
sonabl}'  careful  and  /)bservant,  and  must  therefore  be 
held  to  have  assumed  the  risk  ;  third,  the  plaintiff  was 
guilty  of  contributory  negligence  in  going  between  the 
cars  when  in  motion,  there  being  no  necessity  for  his 
doing  so,  and  he  being  aware  of  the  danger.  Of  these 
in  their  regular  order. 

While  a  master  is  not  an  insurer  of  the  safety  of  his 
servant,  the  law  imposes  upon  railroad  companies,  as 
their  duty  to  their  employees,  to  keep  their  tracks  in 

reasonably  safe  repair,  so  as  to  prevent  in- 
HVLiJuS^ir"  ]^n  to  them  ;  and  for  failure  to  do  so  they 
Mi?""'**"*    ^^^  liable  for  the  consequences.     Burdict  v. 

Railway  Co.  (Mo.  Sup.)  27  S.  W.  453  ;  Wil- 
liams V.  Railway  Co.,  119  Mo.  316,  24  S.  W.  782. 
They  are  not,  however,  required  to  furnish  tracks  that 
are  absolutely  safe.  While  it  may  be  conceded  that 
the  mere  fact  that  there  was  a  ditch  in  the  track,  and 
that  plaintiff  stepped  into  the  same,  and  was  injured, 
did  not  make  out  a  case  which  entitled  him  to  recover 
judgment  against  the  railroad  company,  yet  when  the 
further  facts  that  the  ditch  into  which  he  stepped  and 
caused  him  to  fall  was  from  four  to  six  inches  deep,  if 
it  be  true  that  he  had  no  knowledge  of  its  existence  be- 
fore that  time  as  testified  to  by  him,  the  rule  of  the 
company  permitting  its  employees  to  go  in  between  the 
cars  when  moving  at  a  safe  rate  of  speed,  which  was 
shown  to  be  the  case  at  the  time  of  the  accident,  and 
that  defendant's  section  foreman  having  charge  of  the 
roadbed  at  that  point  knew  of  the  existence  of  the  ditch 
for  several  months  before  the  accident,  are  also  taken 
into  consideration,  he  made  out  a  prima  facie  case, 
which  entitled  him  to  the  opinion  of  the  jury.  It  then 
devolved  upon  defendant  to  overcome  thi^  pri7n  a  facie 
case,  and  to  show  that  plaintiff  was  guilty  of  contrib- 
utory negligence.     While  it  was  said  in  Porter  v.  Rail- 
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road  Co.,  71  Mo.  77:  "If,  however,  the  defect  is  pa- 
tent,— open  to  observation, — or  such  as  the  ordinary 
use  of  the  machine  in  the  business  the  servant  is  en- 
gaged in  would  disclose  to  an  ordinarily  observant  man 
operating-  it,  and  the  servant  had  ample  opportunity^ 
by  operating  it,  before  being  injured,  to  observe  the 
defect,  his  opportunity  to  know  would  be  held  as 
knowledge,- whether  in  fact  he  knew  of  the  defector 
not," — it  was  also  said  :  "It  is  not  incumbent  upon  the 
employee  to'  search  for  latent  defects  in  machinery  or 
implements  furnished  him  by  the  employer,  but  that 
without  such  investigation  he  has  the  right  to  assume 
that  they  are  safe,  and  sufficient  for  the  purpose."  A 
judgment  for  $10,000  in  favor  of  plaintiff  in  that  case 
on  facts  not  more  favorable  to  him  than  were  the  facts 
in  favor  of  the  plaintiff  in  the  case  in  hand  was  affirmed. 
As  to  whether  plaintiff  knew  of  the  existence  of  the 
ditch,  or  had  the  opportunity  to  know,  and  would  have 
known  if  he  had  been  reasonably  careful  and  observant, 
the  evidence  was  conflicting,  and  was  for  the  considera- 
tion of  the  jury.  Huhn  v.  Railway  Co.,  92  Mo.  440,  4 
S.  W.  937.  And  unless  he  knew,  or  may  be  presumed 
to  have  had  knowledge  or  notice,  of  the  ditch,  he  can 
not  be  held  to  have  assumed  the  risk. 

The  weight  of  the  evidence  tending  to  show  that 
plaintiff  wa^  guilty  of  contributory  negligence  in  going 
between  the  cars  when  in  motion  was  also  for  the  con- 
sideration of  the  jury,  and  upon  which  reasonable  minds 
might  well  differ.  The  rule  of  the  company 
which  was  read  in  evidence  certainly  implies  *i5Jiii««y*'*"**'' 
that  in  coupling  and  uncoupling  cars  the 
employees  of  the  company  may  go  in  between  the  cars 
for  that  purpose,  when  the  cars  are  moving  at  a  slow 
and  safe  speed.  Experienced  railroad  men,  including 
the  conductor  and  engineer  in  charge  of  the  train  upon 
which  plaintiff  was  engaged,  both  testified  that  from 
three  to  four  miles  an  hour  is  a  safe  rate  of  speed  to 
couple  and  uncouple  cars.  They  also  testified  that  such 
work  was  more  or  less  dangerous.  We  are  cited  to  the 
cases  of  Towner  v.  Railway  Co.,  52  Mo.  App.  648; 
Marsh  v.  Railroad  Co.,  56  Ga.  274;  Williams  v.  Railroad 
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Co.,  43  Iowa  396  ;  and  Jackson  v.  Railroad  Co.,  31  Kan. 
763,  3  Pac.  501 — as  holding-  that  plaintiff  was  gfUilty  of 
contributory  negligfence  in  gfoing-  between  the  cars 
when  in  motion,  he  being*  aware  of  the  dang-er,  and 
there  being"  no  necessity  for  his  so  doing".  The  first 
case  differs  very  materially,  in  its  facts,  from  the  case 
at  bar.  In  that  case  the  deceased  went  in  between  the 
cars  to  uncouple  them,  while  they  were  moving-  at  a 
rate  of  speed  of  between  four  and  six  miles  per  hour, 
in  violation  of  the  rules  of  the  company.  He  was  seen 
to  **jump  in  and  g-o  out  as  if  they  were  going"  too  fast/' 
and  then  return  again,  and  was  killed.  In  the  case  at 
bar  the  plaintiff  was  not  acting  in  violation  of  the  rules 
of  the  company.  The  cars  were  moving  at  a  rate  of 
speed  from  three  to  four  miles  per  hour,  which  was 
shown  to  be  a  reasonably  safe  rate  of  speed  for  coupling 
and  uncoupling  cars.  The  difference  in  the  facts  is 
obvious.  In  the  Williams  Case  the  question  presented 
was  as  to  whether  the  accident  was  the  proximate  result 
of  the  defective  construction  of  the  cars.  The  plaintiff, 
in  attempting  to  couple  them,  failed  to  do  so  at  the  first 
attempt,  and,  instead  of  stepping  out  from  between 
them,  as  he  might  have  done,  continued  the  attempt  as 
the  cars  were  moving  along,  and  caught  his  foot  in  a 
frog,  and  was  injured.  No  negligence  was  attributed 
to  the  company  on  account  of  the  frog,^and  it  was 
rightfully  held  that  he  could  not  recover.  The  Jack- 
son Case  only  affirms  the  well-known  general  rule  that 
when  the  servant  continues  in  the  service  of  the  master 
with  full  knowledge  of  a  defect  in  machinery  which  he 
uses  in  his  service  he  is  presumed  to  assume  the  risk, 
and  cannot  recover  for  injuries  sustained  by  him  by 
reason  of  such  defect.  There  are,  however,  exceptions 
to  this  general  rule,  which  are  unnecessary  to  state 
here.  In  the  Marsh  Case  the  cars  were  in  rapid  motion 
when  the  injured  party  *'rushed  in  and  tried  to  un- 
couple" them,  and  it  was  held  that  he  was  guilty  of 
contributory  negligence,  and  no  recovery  could  be  had 
against  the  company.  We  do  not  think,  under  the  facts 
disclosed  by  the  record,  that  plaintiff  was  guilty  of 
negligence  per  se,  nor  that  the  court  would  have  been 
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justified  in  so  declaring  as  a  matter  of  law,  notwith- 
standing* plaintiff  was  in  the  absolute  control  of  the 
train  at  the  time  of  the  accident.  In  addition  to  what 
has  been  stated,  he  testified  that  he  did  not  have  time 
to  uncouple  the  car  while  the  train  was  standing  still, 
and  that  the  way  he  attempted  to  do  it  was  the  cus- 
tomary way.  From  what  has  been  said  it  logically 
follows  that  there  was  no  error  in  refusing  the  sixth 
instruction  asked  by  defendant.  Those  that  were 
given  presented  every  phase  of  the  case  to  the  jury, 
and  are,  in  so  far  as  we  have  been  able  to  discover, 
when  considered  all  together,  as  they  should  be,  free 
from  substantial  objection. 

We  are  asked  to  reverse  the  judgment  upon  the 
ground  that  the  damages  awarded  by  the  jury  are 
excessive,  and  manifestly  the  result  of 
passion  or  prejudice.  As  there  is  no  way,  SSiJef"*"*" 
in  so  far  as  we  are  advised,  by  which  it  can 
be  proven  that  jurors  who  seem  to  have  made  an  exces- 
sive verdict  were  controlled  by  improper  influences,  it 
can  only  be  inferred  when  such  verdict  is  so  out  of  line 
with  reason  and  justice  as  to  shock  the  conscience,  and 
satisfy  the  unbiased  mind  that  it  is  not  the  result  of  an 
impartial,  unprejudiced,  deliberative  body.  To  justify 
such  an  inference,  the  facts  and  circumstances  in  proof 
ought  not  to  justify  any  other  conclusion.  Do  the 
facts  in  this  case  justify  such  an  inferelice  or  conclu- 
sion ?  The  plaintiff,  at  the  time  of  the  injury,  was  a 
few  months  over  32  years  of  age,  in  the  vigor  of  man- 
hood, and  earning  $65  per  month.  His  left  leg  was 
crushed  below  the  knee,  which  necessitated  amputation. 
It  was  amputated  three  times,  the  last  time  above  the 
knee.  He  remained  in  the  hospital  for  six  months  ;  is 
a  cripple  for  life.  His  suffering  was  long  and  severe. 
The  jury  gave  him  a  verdict  for  $10,000,  and  the  trial 
court  gave  it  its  approval.  While  the  verdict  is  large, 
we  are  not  prepared  to  say  that  it  was  the  result  of 
passion  or  prejudice ;  and  it  has  been  recently  held 
that  this  court  has  no  power  to  require  a  re7nittitur. 
Rodney  v.  Railway  Co.  (Mo.  Sup.)  30  S.  W.  150. 

Gantt,  p.  J.,  concurs.     Sherwood,  J.,  dissents. 
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Comer  et  al. 

V. 

Polk  County  et  al. 

{Circuit  Court  of  Appeals,  s^h  dr.,  June  21 ,  iSgy,) 

Liability  of  Fopmer  Receivers  for  Taxes. — After  the  appellants, 
receivers  of  a  railway  system,  had  severed  their  connection  with 
one  of  the  roads  of  the  sj'stem,  a  separate  receiver  having"  been 
appointed  for  such  road,  in  a  distrust  suit,  the  appellees  filed,  in  a 
suit  against  the  receivers,  petitions  of  intervention  to  compel  such 
receivers  to  pay  appellees  taxes  due  which  were  assessed  against 
such  road  during  the  time  that  the  receivers  still  had  control  of  it. 
Held,  that  such  taxes  were  a  debt  of  the  property,  not  of  the  receiv- 
ers, and  that  the  receivers  could  only  be  chargeable  with  the 
payment  of  such  taxes,  if  at  all,  upon  proof  showing  that  they  had 
assets  belonging  to  such  road,  or  that  they  had  diverted  the  revenues 
derived  from  its  operation  to  the  improvement  of  the  system,  or  had 
paid  the  same  to  holders  of  its  bonds,  in  which  case  equity  would 
require  restoration  to  the  extent  of  the  funds  diverted. 

Appeal  from  the  United  States  Circuit  Court, 
Northern  District  of  Georgia. 

The  county  of  Polk  and  the  city  of  Cedartown,  mu- 
nicipal corporations  of  the  state  of  Georgia,  filed 
petitions  of  intervention  in  the  suit  of  the  Central  Trust 
Company  of  New  York  against  the  Savannah  & 
Western  Railroad  Company,  pending  in  the  circuit 
court  of  the  United  States  for  the  Northern  district  of 
Georgia,  by  which  it  was  sought  to  compel  Hugh  M. 
Comer  and  R.  J.  Lowry,  as  receivers  of  the  Savannah 
&  Western  Railroad  Company,  to  pay  the  taxes  due 
the  said  interveners  by  the  Chattanooga,  Rome  & 
Columbus  Railroad  Company  for  the  years,  1891,  1892, 
and  1893.  It  appears  from  the  record  that  on  the  1st 
day  of  May,  1891,  the  Chattanooga,  Rome&  Columbus 
Railroad,  together  with  its  branches,  and  the  franchises 
and  the  real  and  personal  property  of  the  company,  was 
sold,  transferred,  and  conveyed  by  its  officials  to  the 
Savannah  &  Western  Railroad  Company,  both  being 
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corporations  existing-  under  the  laws  of  the  state  of 
Georg-ia.  The  sale  was  made  subject  to  the  lien  of  a 
deed  of  trust  which  had  been  previously  executed  by 
the  Chattanoog-a,  Rome  &  Columbus  Railroad  Company 
to  the  Central  Trust  Company  of  New  York  to  secure 
the  payment  of  2,240  bonds  of  the  denomination  of 
SI. 000  each,  aggregfating*  $2,240,000.  Pursuant  to  the 
terms  of  the  sale,  the  Savannah  &  Western  Railroad 
Company  took  possession  of  the  Chattanoogu,  Rome  & 
Columbus  Railroad,  and  operated  it  until  receivers 
were  subsequently  appointed.  It  further  appears  that 
the  Central  Railroad  &  Banking  Company  of  Georgia 
owned  all  the  stock  of  the  Savannah  &  Western  Rail- 
road Company.  On  the  4th  of  March,  1892,  the  Central 
Railroad  &  Banking  Company  was  placed  in  the  hands 
of  a  temporary  receiver,  under  what  is  designated  as 
the  "Rowena  Clark  Bill."  On  March  28th  following, 
the  Clark  bill  was  amended  by  making  the  Savannah 
&  Western  Railroad  Company  a  party  defendant,  and 
H.  M.  Comer  and  the  directors  of  the  Central  Railroad 
Company  were  made  permanent  receivers  of  the  entire 
property  of  the  Central  Railroad  Company,  including 
the  Savannah  &  Western  and  the  Chattanooga,  Rome 
&  Columbus  Railroads.  On  July  4,  1892,  the  Central 
Railroad  Company  filed  a  bill  against  the  Farmers* 
L/oan  &  Trust  Company  et  aL^  including  by  name  the 
Savannah  &  Western  Railroad  Company,  and  describ- 
ing it  as  the  owner  of  the  Chattanooga,  Rome  &  Colum- 
bus Railroad.  Under  the  bill  last  mentioned  H,  M. 
Comer  was  appointed  sole  receiver,  and  operated  the 
property  until  May  5,  1893,  when  he  and  Lowry  were 
appointed  receivers  under  the  bill  filed  by  the  Central 
Trust  Company  of  New  York  against  the  Savannah  & 
Western  Railroad  Company,  which  prayed  foreclosure 
against  the  Chattanooga,  Rome  &  Columbus  Railroad 
as  a  part  of  the  Savannah  &  Western  property.  Comer 
&  Lowry,  as  joint  receivers,  operated  the  road  until 
February  1,  1894.  From  the  date  last  mentioned  the 
Chattanooga,  Rome  &  Columbus  Railroad  has  been 
managed  and  operated   by  E.    E.   Jones,    who    was 
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appointed  receiver  thereof  under  a  bill  of  foreclosure 
filed  against  that  company  by  the  Central  Trust  Com- 
pany of  New  York.  It  is  conceded  as  a  fact,  though  not 
shown  by  the  evidence,  that  the  Savannah  &  Western 
Railroad  exclusive  of  the  Chattanooga,  Rome  &  Colum- 
bus Railroad  has  been  sold  by  order  of  the  court  under 
a  decree  of  foreclosure  which  required  the  purchasers 
to  take  the  said  property  subject  to  such  claims  as 
should  be  adjudged  by  the  court  superior  to  the  lien  on 
the  bonds.  The  Chattanooga,  Rome  &  Columbus 
road  is  still  in  the  hands  of  Receiver  Jones,  and  there 
is  now  pending  in  the  suit  of  the  Central  Trust  Com- 
pany of  New  York  against  that  company  petitions  of 
intervention  in  behalf  of  the  appellees  to  collect  the 
taxes  sought  to  be  recovered  in  this  proceeding. 
Among  other  grounds  for  recovery  against  the  Savan- 
nah &  Western  Railroad  Company,  the  appellees  allege 
the  following  in  their  intervening  petitions  :  * 'Petitioner 
shows  that  all  the  taxes  claimed  in  this  intervention  are 
due  to  petitioner  either  as  taxes  of  the  Savannah  & 
Western  Railroad  Company,  or  as  taxes  owing  by  the 
receivers  of  said  Savannah  &  Western  Railroad  Corn- 
pan  j%  by  reason  of  the  fact  that  it  held  possession  of 
said  properties,  and  enjoyed  the  revenues  of  the  same, 
during  the  years  in  which  said  taxes  accrued."  The 
receivers,  Comer  and  Lowry,  demurred  to  the  inter- 
ventions of  the  appellees,  and  the  demurrers  were 
overruled  by  the  court.  They  then  filed  answers,  in 
which  thej'  set  up,  among  other  defenses,  the  fol- 
lowing :  **  Respondents  admit,  as  set  forth  in 
said  petition,  that  said  executions  issued  by  said 
comptroller  general  of  the  state  of  Georgia  are 
valid  and  subsisting  liens,  superior  to  all  other  liens, 
on  the  property  of  the  Chattanooga,  Rome  &  Columbus 
Railroad  Company,  and  respondents  aver  that  said 
Chattanooga,  Rome  &  Columbus  Railroad  Company, 
or  its  receiver,  is  in  law  solely  bound  and  liable  to  pay 
oflF  and  discharge  said  tax  executions  as  between  said 
intervening  petitioner  and  said  Chattanooga,  Rome  & 
Columbus  Railroad  Company.     *     *     *    Respondents 
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farther  set  forth  and  show  that  they,  as  receivers  of 
the  Savannah  &  Western  Railroad  (Jompany,  are  not 
now,  and  never  have  been,  indebted  in  any  sum  what- 
ever to  the  Chattanooga,  Rome  &  Columbus  Railroad 
Company  or  its  receiver  ;  and  that  at  no  time  was  the 
Savannah  &  Western  Railroad  Company,  before  or 
since  it  went  into  the  hands  of  receivers,  indebted  to 
said  Chattanooga,  Rome  &  Columbus  Railroad  Com- 
pany or  its  receiver.  And  respondents  further  aver 
that  at  no  time  have  they  ever  had  any  funds  or  moneys 
in  their  hands  belonging  to  the  Chattanooga,  Rome  & 
Columbus  Railroad  Company,  and  upon  which  the  ^. 
/as.  issued  in  favor  of  said  intervening  petitioner,  and 
against  said  Chattanooga,  Rome  &  Columbus  Railroad 
Company,  were  a  lien  for  taxes."  The  pleadings  upon 
the  intervention  were  referred  to  the  master,  who, 
without  taking  evidence  other  than  the  agreed  state- 
ment of  facts,  the  substance  of  which  is  hereinbefore 
fully  recited,  reported  in  favor  of  the  interveners  for 
the  taxes  due  for  the  years  1892  and  1893.  The  reason 
assigned  by  the  master  for  his  conclusion  will  be  found 
in  the  following  extract  from  his  report:  *'I  think 
that  this  is  an  equitable  proceeding,  and,  furthermore, 
that  there  was  no  evidence  introduced  to  show  that 
when  the  road  was  turned  over  by  Comer  and  Lowry, 
that  they  turned  over  the  assets  from  the  gross  earn- 
ings of  the  road  to  Jones,  or  that  there  was  any  account- 
ing between  the  receivers  at  all  ;  and  my^  belief  is  that 
these  taxes  ought  to  be  paid  by  Comer  and  Lowry  as 
receivers.  If  this  is  wrong,  it  is  easy,  as  a  matter  of 
accounting,  for  said  receivers  to  show  it,  and  have  the 
fi.fas.  fixed  as  a  lien  on  the  property  in  the  hands  of 
the  present  receiver."  Exceptions  to  the  report  filed 
by  the  receivers  were  overruled,  and  the  report  was 
confirmed.  From  the  confirmatory  order  the  receivers 
have  prosecuted  their  appeal  to  this  court. 

Marion  Erwin^  for  appellants. 
Fulton  Colville^  for  appellees. 

Before  Pardee  and  McCormick,  Circuit  Judges, 
and  Maxey,  District  Judge. 
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Maxey,  District  Judge,  after  stating"  the  case,  de- 
livered the  opinion  of  the  court. 

We  think  the  circuit  court  erred  in  confirming  the 
master's  report,  and  ordering  the  receivers  of  the  Sa- 
vannah &  Western  Railroad  Company  to  pay  the  taxes 
for  the  collection  of  which  fi.  fas.  had  been  regularly 
issued  by  the  comptroller  general  of  Georgia  in  favor 
of  the  appellees  against  the  property  of  the  Chatta- 
nooga, Rome  &  Columbus  Railroad  Company.  It  is 
alleged  in  the  intervening  petition  of  the  appellees,  and 
conceded  by  counsel  for  the  appellants,  that  the  taxes 
included  in  the  fi.  fas.  operated  as  a  lien  upon  all  the 
property  of  the  Chattanooga,  Rome  &  Columbus  Rail- 
road Company  superior  to  all  other  liens.  At  the  time, 
however,  when  the  interventions  were  filed,  the  appel- 
lants had  no  voice  in  the  management  and  operation  of 
that  road.  Their  connection  with  it  ceased  on  the  1st 
day  of  February,  1894,  when  B.  E.  Jones  was  ap- 
pointed receiver  of  the  property  under  the  bill  filed  by 
the  Central  Trust  Company  of  New  York  against  the 
Chattanooga,  Rome  &  Columbus  Railroad  Company. 
But  it  is  contended  by  the  appellees,  and  their  peti- 
tions of  intervention  are  framed  upon  that  theory,  that 
the  taxes  assessed  against  the  Chattanooga,  Rome  & 
Columbus  Railroad  constituted  an  equitable  charge 
against  the  Savannah  &  Western  Railroad  Company 
by  reason  of  the  fact  that  the  latter  was  in  possession 
of  the  property  of  the  former,  and  enjoyed  its  revenue, 
during  the  years  in  which  the  taxes  accrued.  It  may 
be  that  during  the  time  the  appellants,  as  receivers, 
were  in  possession  of  and  operating  the  Chattanooga, 
Rome  &  Cplumbus  Railroad  property  as  a  part  of  the 
Savannah  &  Western  Railroad  system,  the  taxes  there- 
tofore due  on  the  Chattanooga,  Rome  &  Columbus 
property  were  properly  chargeable  against  the  property 
and  assets  in  their  hands  ;  this,  however,  not  as  a  debt 
or  obligation  assumed  by  the  receivers,  but  as  an  obli- 
gation carrying  i  first  lien  on  the  Chattanooga,  Rome 
&  Columbus  property  itself.  In  other  words,  it  was  a 
debt  of  the  property,  and  not  of  the  receivers.     After 
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the  severance,  however,  of  the  connection  of  the 
receivers  with  the  Chattanoogu,  Rome  &  Columbus 
property  by  the  appointment  of  a  separate  receiver  for 
that  property  in  an  entirely  distinct  suit,  the  appellants 
could  only  be  chargeable  with  the  payment  of  such 
taxes,  if  at  all,  upon  proof  showing  that  they  had 
assets  belonging  to  the  Chattanooga,  Rome  &  Colum- 
bus Company,  or  that  they  had  diverted  the  revenues 
derived  from  its  operation  to  the  improvement  and  bet- 
terment of  the  Savannah  &  Western  Railroad,  or  had 
paid  the  same  to  the  holders  of  its  bonds.  In  such  case 
equity  would  require  restoration  to  the  extent  of  the 
funds  diverted.  But,  if  there  was  no  diversion,  there 
could  be  no  restoration.  Upon  this  point  the  allegations 
of  the  intervening  petitions  are  denied  by  the  answer  of 
the  appellants,  and  there  is  no  proof  tending  to  show 
the  state  of  accounts  between  the  respective  receivers, 
or  to  elucidate  the  transactions  between  the  parties. 
The  duty  of  making  the  necessary  proof  devolved  upon 
the  appellees.  If  there  was  a  diversion  of  funds  by 
the  appellants,  it  could  have  been  easily  shown,  and 
the  question  should  not  have  been  left  to  mere  specula- 
tion and  presumption.  The  taxes  as  disclosed  upon  the 
face  of  the  /f.  fas.  are  clearly  a  charge  and  superior  lien 
upon  the  property  of  the  Chattanooga,  Rome  &  Colum- 
bus Railroad  Company,  and  may  be  paid  out  of  assets 
in  the  hands  of  Receiver  Jones,  or  from  the  proceeds  of 
the  sale  of  the  property,  as  the  trial  court  may  deter- 
mine. It  follows  from  what  we  have  said  that  the 
order  of  the  circuit  court  should  be  reversed,  and  the 
intervening  petitions  dismissed,  and  it  is  so  ordered. 

McCoRMicK,  Circuit  Judge,  dissents. 


294  STREET  RAILWAYS.  Vol.  Vm 

(N.  8.) 

Dixey  v,  Philadelphia  Traction  Co. 


DiXEY 

Philadelphia  Traction  Co. 

(Supreme  Court  of  Pennsylvania^  March  22 y  1897,) 

Street  Railways — Injury  to  Passenger — Negligence — Evidence — 
Presumption. — when  a  passeng-er  boarded  a  street  car  all  of  the 
seats  were  taken,  and  she  had  to  stand  in  the  passageway  holding* 
.to  an  overhead  strap.  While  there,  a  sudden  movement  of  the  car 
threw  her  forward  and  injured  her  spine.  In  an  action  to  recover 
for  such  injuries,  she  testified  that  the  car  ran  roug'hly  when  it 
started  after  she  gx}t  on ;  that  it  continued  to  run  more  roughlj  for 
a  few  squares  when  it  seemed*  to  jump  and  run  acrpss  the  track, 
the  motion  being*  so  violent  as  to  throw  her  forward  and  she  would 
have  fallen  if  she  had  not  held  to  the  strap.  On  cross-examination, 
she  testified  that  she  could  not  say  that  the  car  had  left  the  track, 
but  that  it  seemed  to  do  so,  and  she  believed  that  it  did,  and  that 
after  leaving-  the  track  it  seemed  to  be  pulled  back  again  by  the 
forward  car.  Held^  that  her  testimony  was  sufficient  to  give  rise  to 
the  legal  presumption  of  negligence,  and  take  the  case,  to  the  jury« 

Appeal  from  Philadelphia  county  court  of  common 
pleas.     Reversed. 

Mr.  Hunn  and  F.  C.  Brewster,  for  appellant. 
J.  Howard  Gendell,  for  appellee. 

Fell,  J.  The  assignment  to  be  considered  relates 
to  the  refusal  of  the  court  to  take  off  a  judgment  of 
nonsuit.  The  plaintiff  was  a  passenger  on  a  street  car 
which  was  attached  to  a  cable  car.  /When  she  got  on 
the  car,  all  of  the  seats  were  taken,  and  she  stood  in 
the  passageway,  holding  to  an  overhead  strap.  While 
she  was  in  that  position,  a  sudden  movement  of  the  car 
threw  her  forward,  causing  injuries  to  her  spine.  The 
point  is  whether  her  testimony  was  sufficient  to  raise 
the  presumption  of  negligence,  and  take  the  case  to  the 
jury.  She  testified  that  the  car  ran  roughly  when  it 
started  after  she  got  on  ;  that  it  continued  to  run  more 
roughly  ;  and  that,  after  she  had  ridden  a  few  squares. 
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it  seemed  to  jump  and  run  across  the  track.  The 
motion  was  so  violent  as  to  throw  her  forward,  and  she 
would  have  fallen  to  the  floor  if  she  had  not  held  the 
strap.  On  cross-examination,  she  testified  that  she 
conld  not  say  that  the  car  had  left  the  track,  but  that 
it  seemed  to  do  so  ;  that  she  believed  that  it  did  ;  that, 
at  the  time  she  was  injured,  the  car  seemed  to  leave  the 
track,  and  to  be  pulled  back  again  by  the  forward  car  ; 
and  that  the  passengers  were  thrown  first  forward,  and 
then  backward.  These  statements,  culled  from  a 
lengthy  examination,  and  grouped  together,  present  the 
case  with  more  directness  and  force,  than  her  testimony 
at  the  trial  gave  it ;  and  we  may  now  be  considering  it 
in  a  light  more  favorable  to  her  than  that  in  which  it 
was  presented  to  the  learned  judge  at  the  time  the  non- 
suit was  entered. 

The  plaintiff's  testimony  was  sufficient  if  it  raised  a 
fair  presumption  of  negligence.  The  presumption 
would  probably  not  arise  from  her  injury  alone,  as 
that  might  have  been  caused  by  the  usual  jolting  and 
irregular  motion  of  a  cable  car.  Of  this  a  passenger 
would  ordinarily  be  held  to  have  taken  the  risk.  But 
it  is  not  necessary  that  the  evidence  of  negligence 
should  be  direct  and  positive,  especially  where  the  in-  ^ 
jury  is  to  a  passenger  in  a  public  conveyance.  **  The 
fact  of  the  casualty  and  the  attendant  circumstances 
may  themselves  furnish  all  the  proof  of  negligence 
that  the  injured  person  is  able  to  offer,  or  that  it  is 
necessarj'  to  offer.  The  accident,  the  injury,  and  the 
circumstances  under  which  it  occurred,  are  in  some 
cases  sufficient  to  raise  a  presumption  of  negligence, 
and  thus  cast  upon  the  defendant  the  burden  of  estab- 
lishing his  freedom  from  fault."  Shear.  &  R.  Neg. 
§  59. 

There  was  evidence  that  the  injury  was  the  result 
of  an  unusual  motion  of  the  car,  which  affected  all  the 
passengers.  If  it  had  been  shown  that  the  motion  was 
due  to  the  car  leaving  the  track,  to  a  broken  or  defect- 
ive wheel,  to  imperfections  in  the  roadbed,  or  to  the 
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careless  manner  in  which  the  gripman  performed  bis 
duties,  the  burden  would  have  clearly  been  on  the 
defendant  to  show  that  it  was  not  due  to  negligfence. 
It  was  distinctly  shown  that  it  was  due  to  the  sudden 
jar  or  plunge  of  the  car.  The  plaintiff  could  not  say 
that  the  car  left  the  track,  but  she  said  that  she  be- 
lieved it  did  ;  that  it  seemed  to  leave  the  track,  and  to 
be  jerked  back  by  the  cable  car  to  which  it  was  at- 
tached. This  testimony  was  sufficient  to  throw  the 
duty  of  explanation  upon  the  defendant.  The  plaintiff 
made  out  more  than  a  mere  case  of  the  happening  of  an 
injurious  accident  to  herself  while  a  passenger,  from 
an  unexplained  cause,  or  from  a  cause  disconnected 
with  the  means  of  transportation.  She  showed  the 
cause  of  the  injury  and  the  circumstances  attending  it, 
and  that  it  affected,  not  her  alone,  but  all  the  passen- 
gers. The  cause  was  unusual,  and  within  the  knowl- 
edge and  under  the  control  of  the  defendant's  employees, 
and  it  was  sufficient  to  give  rise  to  the  legal  presump- 
tion of  negligence.  The  judgment  is  reversed,  with  a 
-procedendo. 
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Osborne 

V. 

Chicago  &  W.  M.  Ry.  Co. 

{Supreme  Court  of  Michigan,  Dec,  /,  i8g6,) 

Fires  from  Rightof  Way— Negligence — Instructions — Error. — In  an 
action  against  a  railway  company  to  recover  for  damages  caused  by 
fire,  the  declaration  alleged  that  the  defendant  was  negligent  in 
*'  permitting  a  quantity  of  dry  grass,  rubbish,  and  other  combustible 
material  to  be  and  remain  upon  its  right  of  way ;  in  causing  a  fire 
to  be  started  in  said  grass  and  rubbish,  and  permitting  said  fire  to 
pass  and  escape  from  its  right  of  way  to  the  adjoining  lands  of  the 
plaintiff."  At  the  trial  the  jury  failed  to  agree,  and,  in  response  to 
the  inquiry  of  a  juror  as  to  whether  it  made  any  difference  where 
the  fire  originated  or  what  was  its  cause,  the  judge  instructed  that 
it  did  not  if  the  fire  occurred  because  of  the  negligence  of  the  com- 
pany. Held,  that  such  instruction  was  error,  as  the  court  should 
have  instructed  the  jury  that  they  could  find  for  the  plaintiff  only 
upon  the  theory  that  the  defendant  caused  the  fire. 

Grror  to  Muskegon  county  circuit  court.     Reversed. 

J^.  A .  JVims  ^,nd    William  Alden  Smithy  for  appel- 
lant. 
Arthur  Jones  y  for  appellee. 

Grant,  J.  The  declaration  contains  three  counts. 
Upon  the  trial  the  plaintiff  abandoned  the  first  two 
counts,  and  recovered  upon  the  third.  The  third 
alleg-es  that  the  defendant  was  neg"lig*ent  in  *'permitting' 
a  quantity  of  dry  grass,  rubbish,  and  other  combustible 
material  to  be  and  remain  upon  its  right  of  way  ;  in  caus- 
ing a  fire  to  be  started  in  said  grass  and  rubbish,  and 
permitting  said  fire  to  pass  and  escape  from  its  right  of 
way  to  the  adjoining  lands  of  the  plaintiff."  The  fire 
occurred  July  13th.  The  combustible  material  which 
was  charged  to  have  accumulated  consisted  of  grass 
and  dead  leaves  which  had  accumulated  among  low 
huckleberry  bushes  along  the  right  of  way.  The 
plaintiff  baked  his  right  to  recover  upon  the  accumu- 
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lation  of  the  combustible  material.  While  there  was 
testimony  from  which  it  mig'ht  be  inferred  that  the  fire 
caught  from  the  engine,  it  is  apparent  that  the  jury 
were  not  agreed  upon  the  origin  of  the  fire.  After 
they  had  been  out  some  time  they  returned  into  court, 
saying  they  could  not  agree.  The  judge  refused  to 
discharge  them,  and  was  about  to  send  them  back  for 
further  consideration,  when  the  following  colloquy 
took  place :  **  Juror  :  It  is  not  necessary  that  we  should 
find  that  that  fire  started  from  that  engine,  is  it, — from 
the  cars  running  through  there  ?  The  Court :  Not  if 
the  damage  occurred  because  of  the  negligence  of  the 
railroad  company.  Juror :  It  don't  make  any  differ- 
ence where  the  fire  originated  or  started, — what  was 
the  cause  of  the  fire  ?  The  Court :  Not  if  it  occurred 
because  of  the  negligence  of  the  railroad  company. 
Juror  :  That  is  what  I  thought.  The  Court :  If  there 
is  nothing  further,  you  gentlemen  may  retire."  The 
instruction,  in  substance,  said  to  the  jury  that  the 
origin  of  the  fire  was  of  no  consequence,  but  if  they 
found  that,  on  account  of  the  dry  weathef,  the  defend- 
ant was  negligent  in  not  removing  the  dry  grass  and 
leaves,  they  should  find  for  the  plaintiff,  although  the 
defendant  might  have  had  nothing  whatever  to  do  with 
starting  the  fire.  Whether  there  are  any  circumstances 
under  which  a  railroad  company  would  be  liable  for  a 
fire  started  by  a  third  party  in  such  accumulations 
along  its  right  of  way,  we  need  not  determine.  If 
plaintiff  did  not  rely  upon  the  fact  that  the  fire  was 
started  by  the  defendant,  it  was  certainly  incumbent 
upon  him  to  prove  its  origin,  and  that  his  damage 
resulted  from  the  negligence  of  the  defendant.  If 
plaintiff  had  started  the  fire  himself,  or  if  a  stranger 
walking  along  the  right  of  way  had  intentionally  or 
carelessly  set  fire  to  the  grass  and  rubbish,  or  if  an 
ad  joining  owner  had  set  fire  on  his  own  land,  and  the 
fire  had  run  across  defendant's  land  to  plaintiff's, 
clearly  the  defendant  would  not  have  been  liable.  In 
either  of  such  cases  the  negligence  of  the  defendant 
would  not  have  been  the  proximate  cause  of  the  injury. 
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The  reason  why,  under  certain  circumstances,  a  rail- 
road company  is  required  by  law  to  remove  such 
inflammable  material,  when  practicable,  is  to  prevent 
its  eng'ines  from  setting  fire  thereto,  and  not  to  protect 
adjoining  property  from  the  acts  of  other  parties.  The 
court  should  have  instructed  the  jury  that,  under  the 
evidence,  they  could  find  for  theplaintifF  only  upon  the 
theory  that  it  caused  the  fire.  The  duty  of  railroads 
in  regard  to  such  combustible  material  will  be  found 
discussed  in  Sibilrud  v.  Railway  Co.,  29  Minn.  58,  11 
N.  W.  146 ;  Kesee  v.  Railway  Co.,  30  Iowa,  78 ;  Ror. 
R.  R.  792-805 ;  8  Am.  &  Eng.  Enc.  Law,  1. 

Other  questions  are  raised,  but,  as  they  are  not  like- 
ly to  occur  upon  a  new  trial,  we  need  not  discuss  them. 
Judgment  reversed  and  a  new  trial  ordered.  The 
other  justices  concurred. 


Boothby 

V. 

Boston  &  M.  R.  R. 

{Supreme  Judicial  Court  of  Maine  ^  May  2g,  fSg^,) 

Frightening  Horses — Engine  at  Crossing — Discharge  of  Steam — 
Negligence.* — The  plaintiff  recovered  a  verdict  upon  the  following 
undisputed  facts :  At  the  time  of  the  accident  the  defendant  rail- 
road company  had  a  train  consisting  of  a  locomotive  and  several 
flat  cars  standing  on  its  track,  near  a  crossing.  The  locomotive 
was  headed  towards  the  crossing,  and  was  distant  therefrom  about 
40  feet.  Tlie  train  was  stationed  there  to  load  the  flat  cars  with 
logs.  The  locomotive  had  steam  up,  as  was  necessary  in  order  to 
quickly  move  tl^e  train  from  time  to  time ;  but  no  steam  was  es" 
caping.  Neither  the  engineer  nor  the  fireman  was  on  the  locomo- 
tive, but  both  were  seated  on  the  bank,  some  30  feet  distant.  The 
plaintiff's  intestate,  riding  with  her  husband  in  a  wagon  behind  a 
horse  along  a  traveled  road,  came  to  this  crossing,  and  stopped  be- 
fore passing  over.  At  this  moment  steam  suddenly  escaped  from 
some  part  of  the  locomotive,  making  a  noise  that  frightened  the 
horse,  which  ran  away,  throwing  out  the  plaintiff,  and  inflicting- 
injuries  upon  her  from  which  she  afterwards  died. 

*See  extensive  note,  5  Am.  &  Kug.  R.  Cas.,  N.  S.,  282. 
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Heldy  that  whether  the  steam  escaped  through  the  safety  valve 
on  top  of  the  locomotive,  with  a  sudden,  sharp,  and  loud  noise  that 
would  frighten  an  ordinary  well-broken  horse,  or  it  escaped  through 
the  cylinder  cocks,  making  only  a  slight,  hissing  noise  insufficient 
to  frighten  an  ordinary  horse,  were  questions  of  fact  for  the  jury, 
who  have  found  for  the  plaintiff  under  instructions  not  complained 
of.    The  court  considers  that  the  evidence  is  not  untrue. 

Same — Special  Finding. — Under  the  instructions  of  the  court,  the 
jury  rendered  a  special  finding  that  the  defendant  was  in  fault  in 
not  sufficiently  guarding  against  such  an  escape  of  steam  at  that 
time. 

Same — Excessive  Head  of  Steam — Negligence. — Upon  this  issue 
the  jury  found  that  the  defendant's  servants,  the  engineer  and  Are- 
man,  by  the  exercise  of  reasonable  care,  could  have  kept  the  steam 
up  to  the  necessary  working  point  while  the  locomotive  was  sta- 
tionary, and  yet  prevented  its  sudden  escape.  The  court  considers 
that  there  is  practically  no  evidence  that  this  was  impossible  or  im- 
probable. It  seems  probable,  and  the  engineer  practically  admits 
it. 

Same — Duty  of  Railway  Company. — Heldy  that  the  defendant  was 
bound  to  anticipate  that  travelers  with  teams  might,  at  any  time, 
approach  this  crossing,  and  was  bound  to  be  mindful  of  the  danger 
to  them  of  steam  suddenly  escaping  at  high  pressure,  although  the 
fee  in  the  crossing  was  in  the  defendant,  who  had  been  unable  to 
prevent  or  limit  travel  over  it,  but  finally  gave  it  up,  removed  all 
bars  and  other  obstructions,  put  up  the  usual  sign  of  a  railroad 
crossing,  and  suffered  people  to  pass  freely  across  the  track  without 
objection. 

(Official.) 

Overruled. 

H.  Fairfield^  L.  R.  Moore,  and  J.  M.  Stone,  for 
plaintiff. 

G.  C  Teaton,  for  defendant. 

Emery,  J.  The  undisputed  facts  are  these  :  At  the 
time  of  the  accident  the  defendant  railroad  company 
caatsuted  had  a  train,  consisting  of  a  locomotive  and 

several  flat  cars,  standing*  on  its  track,  near 
a  crossing.  The  locomotive  was  headed  towards  the 
crossing,  and  was  distant  therefrom  about  40  feet. 
The  train  was  stationed  there  to  load  the  flat  cars  with 
logs.  The  locomotive  had  steam  up,  as  was  necessary 
in  order  to  quickly  move  the  train  from  time  to  time  ; 
but  no  steam  was  escaping.  Neither  the  engineer  nor 
the  fireman  was  on  the  locomotive,  but  both  were  seated 
on  the  bank,  some  30  feet  distant. 

The  plaintiff's  intestate,  riding  with  her  husband  in 
a  wagon  behind  a  horse  along  a  traveled  road,  came  to 
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this  crossing",  and  stopped  before  passing*  over.  At 
this  moment  steam  suddenly  escaped  from  some  part  of 
the  locomotive,  making*  a  noise  that  frightened  the 
horse,  which  ran  away,  throwing  out  the  plaintiff,  and 
inflicting  injuries  upon  her  from  which  she  afterwards 
died. 

The  plaintiff  contended,  and  there  was  evidence  tend- 
ing-   to  show,   that  the    steam   escaped    through   the 
safety  valve  on  the  top  of  the  locomotive, 
and  that  the  noise  was  sudden,  sharp,  and  iJj5Ji!!iSSri„  tt 
loud,  and  calculated  to  frighten  ordinarily  JlJJjfj^fgUlJi,. 
well-broken  horses.     The  defendant  stoutlv 
contended  that  the  steam  escaped  through  the  cylinder 
cocks,  and  made  only  a  slight,  hissing  noise,  insufficient 
to  frighten  an  ordinary  horse.     These  are  pure  ques^ 
tions  of  fact.     As  the  jury  found  for  the  plaintiff  under 
instructions  not  complained  of,   we  may  assume  the 
facts  to  be  as  contended  by  him  in  this  respect.     The 
evidence  for  the  plaintiff,  if  true,  furnishes  a  sufficient 
basis  for  the  verdict  on  these  issues,  and  we  do  not  feel 
clear  that  the  evidence  is  untrue. 

The  jury  further  found  (the  plaintiff's  intestate  being 
in  the  exercise  of  due  care)  that  the  defend- 
ant was  in  fault  in  not  sufficiently  guarding     RSTii/'^**'' 
against  such  an  escape  of  steam  at  that  time. 

This  finding"  is  especially  assailed,  and  is  to  be  re- 
viewed. 

The  defendant's  locomotive,  with  all  its  machinery 
and   appliances,    was    rightfully  there.      The    steam 
necessary  for  its  quick  working"  under  its  ,       _     , 
load  was  rightfully  kept  up  to  an  emcient  ■«»«  or  «t«»a- 
working  point.      All  noises  occasioned  by    ^^  ^*"** 
the  necessary  and  efficient  management  of  the  locomo- 
tive and  the  train  at  that  time  and  place,  such  as  pump- 
ing" water, emptying  cylinders, maintaining  pressure,etc. , 
were  rightfully  made.     People  driving  horses  in  that 
vicinity  were  obliged  to  take  the  risk  of  all  such  noises. 
Whitney  v.  Railroad  Co.,  69  Me.  208. 

On  the  other  hand,  in  the  care  of  its  locomotives, 
whether  stationary,  with  steam  up,  or  running,  the 
railroad  company  must  bear   in  mind  the  danger  to 
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others  ffom  the  noises,  caused  by  escaping^  steam,  and 
must  exercise  reasonable  care  to  prevent  the  steam 
escaping"  with  such  suddenness  and  force  as  to  injure 
others.  While  it  may,  for  various  purposes,  rightfully 
sound  the  steam  whistle,  no  matter  who  is  iFrightened, 
it  should  not  do  so  unnecessarily  in  the  vicinity  of 
travelers  with  horses.  Hill  v.  Railroad  Co.,  55  Me. 
438. 

Could  the  defendant's  servants,  the  engineer  and 
fireman  of  this  locomotive,  by  the  exercise  of  reasonable 
care,  have  kept  the  steam  up  to  the  necessary  working 
point  with  the  locomotive  stationary,  and  yet  have  pre- 
vented its  sudden  escape  through  the  safety  valve  at 
the  time  the  plaintiff's  horse  was  at  the  crossing,  some 
40  feet  distant  ?  The  jury  have  found  that  they  could, 
but  did  not.  Is  there  any  good  reason  for  such  a  find- 
ing which  could  properly  influence  reasoning*  men,  or  is 
the  finding  without  reason  ? 

It  appears  that  the  safety  valve  was  set  at  150  pounds 
pressure,  while  100  pounds  pressure  was  sufficient 
working  pressure.  It  is  urged  by  the  plaintiff  that, 
had  the  engineer  or  fireman  been  watchful  of  the  steam 
gauge,  he  could  have  seen  the  rising-  pressure,  and 
easily  lowered  it  before  the  extreme  limit  was  reached, 
there  being*  at  the  time  no  immediate  need  of  more  than 
the  ordinary  pressure.  This  seems  to  us  very  probable. 
The  engineer  practically  admits  it.  There  is  practically 
no  evidence  of  its  impossibility  or  improbability. 

The  defendant  earnestly  contends,  however,  that  it 
had  no  reason  to  expect  the  plaintiff's  intestate  to  be  in 

that  vicinity  with  a  horse ;  that  she  had  no 
JJKif^cimpliF.  right  to  be  there ;    and   hence   it  was  not 

bound,  as  to  her,  to  guard  against  the  sud- 
den and  noisy  escape  of  steam  through  the  safety  valve. 
The  defendant  owned  the  fee  of  its  location,  including 
the  crossing  and  the  spot  where  the  horse  took  fright. 
There  was  no  regularly  located  road  over  the  crossing. 
But  there  had  been  a  path  or  road,  more  or  less  traveled 
with  teams,  before  the  location  of  the  railroad  across  it 
many  years  ago.  After  locating  its  railroad  and  pur- 
chasing the  fee  of  the  land,  the  defendant  tried  for  a 
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while  to  prevent  or  limit  the  travel  over  the  crossing", 
but  finally  gave  it  up,  removed  all  the  bars  and  other 
obstructions,  put  up  the  usual  sig-n  of  a  railroad  cross- 
ing", and  suflFered  people  to  use  the  crossing"  for  passing" 
the  track  without  objection.  The  road  was  freely,  if 
not  frequently,  used  by  all  having"  occasion. 

The  plaintiflF's  intestate,  in  undertaking  to  pass  over 
the  track  at  this  place  under  these  circumstances,  was 
not  such  an  offender  against  the  law  or  the  defendant 
as  to  relieve  the  defendant  from  the  duty  of  due  care. 
The  defendant  was  bound  to  anticipate  that  travelers 
with  teams  might  at  any  time  be  approaching  that 
crossing,  and  was  bound  to  be  mindful  of  the  danger  to 
them  of  steam  suddenly  escaping  at  high  pressure. 

We  must  defer  to  the  judgment  of  the  jury  on  all  the 
various  issues  of  fact. 

Motion  overruled. 


PUGH 

V. 

Chesapeake  &  O.  Ry.  Co. 

{Court  of  Appeals  of  Kentucky^  March  /j,  iSgj,^ 

Negligence — Concurrent  Acts — Joint  and  Separate  Liability. — The 
liability  of  persons  whose  concurrent  acts  of  negligence  produced 
an  injury  is  joint  and  separate,  even  though  such  acts  were  distinct 
and  separate. 

Action  asainst  Railway  Company  and  Employees  for  Personal 
Injuries — i^isjoinder. — In  an  action  against  a  railway  company  and 
the  engineer,  fireman,  and  conductor  in  charge  of  a  train  of  the 
company,  the  petition  alleged  that  the  injury  was  inflicted  by  *'  the 
wanton  and  gross  negligence  of  all  defendants  in  operating  said 
locomotive  engine  and  cars,  *  *  *  and  in  having  the  cars  of 
said  train  unsafely,  insecurely  and  defectively  equipped.  Held^ 
that  the  petition  was  not  objectionable  as  improperly  joining  two 
causes  of  action. 

Appeai^  from  Lewis  county  circuit  court.    Reversed. 

Wm.  Goebel  and  W.  H.  Holty  for  appellant. 
Wadsvjorth  &  Cochran^  for  appellees. 
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Paynter,  J.     While  Pug-h  was  the  servant  of  the 
defendant  company,  he  lost  a  leg*  by  a  car  passing*  over 

causuted  ^^'  ^'^^^''^  resulted  in  the  necessary  amputa- 

tion of  it.  The  action  is  against  the  railway 
company  and  Brown,  Conway,  and  Thornton,  respec- 
tively conductor,  eng-ineer,  and  fireman  of  the  train,  a 
car  in  which  inflicted  the  injury.  It  is  charged  that  the 
injury  was  inflicted  by  '*the  wanton  and  gross  negli- 
gence of  all  defendants  in  operating  said  locomotive 
engine  and  cars,  and  in  leaving  the  locomotive  engine 
of  said  train  in  charge  and  control  of  the  fireman  of 
said  crew,  and  permitting  said  locomotive  engine  to  be 
operated  by  said  fireman,  and  in  not  having  the  cars 
of  said  train  supplied  with  any  apparatus  or  means  to 
enable  plaintiff  to  get  on  said  cars,  and  in  having  the 
cars  of  said  train  unsafely,  insecurely,  and  defectively 
equipped.  Plaintiff  was  thrown  under  the  cars  of  said 
train  and  run  over,  whereby  one  of  his  legs  was  so 
injured  that  the  same  was  soon  thereafter  necessarily 
amputated,  and  he  was  otherwise  severely  and  perma- 
nently injured  in  his  person."  It  is  further  charged 
that  the  defendant  knew  that  the  cars  were  not  supplied 
with  any  apparatus  or  means  to  enable  plaintiff  to  get 
on  the  cars  ;  that  the  plaintiff  had  no  knowledge  there- 
of until  after  he  was  injured,  and  could  not  have  had 
such  knowledge  by  the  use  of  ordinary  care.  The 
court  sustained  a  motion  to  strike  out  all  that  part  of 
the  petition  wherein  it  is  stated  that  the  cars  were  not 
supplied  with  necessary  apparatus,  etc.,  and  that  the 
defendant  knew  of  the  absence  thereof  from  the  cars, 
and  the  plaintiff  did  not  know  thereof  until  after  he 
was  injured,  nor  could  have  known  it  by  the  use  of 
ordinary  care.  The  court  sustained  the  motion  npon 
the  grounds  that  there  were  two  causes  of  action  stated, 
— one  against  the  corporate  defendant  and  its  employees 
for  the  negligence  in  operating  the  train  ;  the  other 
against  the  corporate  defendant  for  not  properly  equip- 
ping the  cars, — ^and  for  the  latter  the  employees  were 
not  liable,  and  hence  these  causes  of  action  were  im- 
properly joined.     Without  stopping  to  inquire  whether 
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a  motion  to  strike  was  the  proper  proceeding'  to  correct 
the  error,  if  one  existed,  we  will  consider  the  real 
questions  involved. 

For  an  injury  inflicted,  producing-  a  damage,  by  two 
or  more  wrongdoers,  an  action  may  be  maintained  by 
the  one  so  injured,  either  against  one  of 
them  or  against  all  of  them.  The  liability  JSlS'i dl^'lit 
of  the  wrongdoers  is  joint  and  several.  The  "rtmC"** 
injured  party  can  elect  whether  he  will 
proceed  against  one  of  them  or  all  of  them.  While 
several  may  be  guilty  of  several  and  distinct  negligent 
acts,  yet,  if  their  concurrent  effect  is  to  produce  an 
actionable  injury,  they  are  all  liable  therefor.  The 
action,  properly  speaking,  is  not  to  recover  for  the 
negligfent  act  or  acts,  but  it  is  to  recover  damag-es  for 
the  injury  which  they  produced.  A  party  may  have 
been  guilty  of  negligence,  but,  if  no  injury  resulted 
from  it,  no  action  could  be  maintained  therefor.  Parties 
may  form  a  conspiracy  to  injure  one.  Each  of  the  con- 
spirators may  be  guilty  of  distinct  acts,  all  of  which 
concur  in  producing  the  injury.  An  action  may  be 
maintained  against  all  of  them  to  recover  the  damage 
resulting  to  the  injured  party.  So,  if  an  injury  is  pro- 
duced, not  by  design,  but  by  the  concurrent  acts  of 
negligence  of  two  or  more  persons,  although  their  acts 
were  distinct  and  separate,  still  they  incur  a  joint  and 
separate  liability  for  the  injury  which  they  produced. 
If  the  injured  party  should  sue  one  of  the  tort  feasors 
and  receive  satisfaction  from  such  one,  he  could  not 
recover  from  the  other  wrongdoers,  as  he  would  be 
entitled  to  be  compensated  but  once  for  the  injury.  In 
Stone  V.  Dickinson,  5  Allen,  29,  where  several  differ- 
ent creditors,  acting  separately,  without  concert,  and 
without  knowledge  that  they  were  employing  a  common 
agent,  wrongfully  caused  their  debtor  to  be  arrested 
on  their  several  writs,  by  the  same  officer,  who 
served  the  writs  simultaneously,  and  by  virtue 
thereof  committed  the  debtor  to  jail,  where  he  was  con- 
fined upon  all  of  them  at  the  same  time,  they  were 
*  held  to  be  joint  trespassers.     The  court  said  in  Cuddy 

8  (N.  s.)  A.  &  E.  R.  Cas.— 20 
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V.  Horn,  46  Mich.  603,  10  N.  W.  34.  **  An  act  wrongr- 
f  uUy  done  by  the  joint  ag-ency  or  co-operation  of  several 
persons  will  render  them  liable  jointly  or  severally." 
The  court  held  in  Colegrove  v.  I^ilroad  Co,,  20  N.  Y. 
492,  that  a  passenger  injured  by  a  collision  resulting 
from  the  concurrent  negligence  of  two  railroad  corpo- 
rations may  maintain  an  action  against  both.  In  Bar- 
rett V.  Railroad  Co.,  45  N.  Y.  628,  the  court  adjudged 
that  the  comparative  degrees  in  the  culpability  of  the 
two  will  not  aflFect  the  liability  of  either.  If  both  were 
negligent  in  a  manner  contributing  to  the  result,  they 
are  liable  jointly  and  severally.  In  Flaherty  v.  Rail- 
way Co.,  39  Minn.  328,  40  N.  W.  160,  it  was  held  that 
the  injury  having  been  caused  directly  by  the  concur- 
rent wrongful  acts  or  omissions  of  both  defendants,  all 
tending  directly  to  produce  the  one  resulting  event,  the 
action  against  them  jointly  was  maintainable,  although 
there  was  no  concert  of  action  or  common  purpose  be- 
tween them.     In  Bunting  v.  Hogsett,  139  Pa.  St.  376, 

21  Atl.  31,  33,  34,  the  court  recognized  the  general  rule 
to  be  that  if  a  person  suffers  injury  from  the  joint  neg- 
ligence of  two  parties,  and  both  are  negligent  in  a  man- 
ner which  contributes  to  the  injury,  they  both  are 
liable  jointly  and  severally  ;  and  it  would  seem,  in 
principle,  to  be  a  matter  of  no  consequence  that  one  of 
them  is  a  common  carrier.  Neither  the  comparative 
degrees  of  care  required,  nor  the  comparative  degrees 
of  culpability  established,  can  affect  the  liability  of 
either.     In  Village  of  Carterville  v.  Cook,  129  111.  155, 

22  N.  E.  14,  the  facts  which  the  evidence  tended  to 
prove  were  these  :  A  boy  some  15  years  of  age,  while 
in  the  observance  of  ordinary  care  for  his  own  safety, 
passing  along  a  much-used  public  sidewalk  of  the 
defendant,  was,  by  reason  of  the  inadvertent  or  negli- 
gent shoving  by  one  boy  of  another  boy  against  him, 
jostled  or  pushed  from  the  sidewalk  at  a  point  where  it 
was  elevated  some  six  feet  above  the  ground,  and  was 
unprotected  by  railing  or  other  guard,  and  thereby 
severely  injured  in  one  of  his  limbs.  The  court  said  : 
**It  is  not  perceived  how,  upon  principle,  the  interven- 
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tion  of  the  negligent  act  of  a  third  person,  over  whom 
neither  the  plaintiff  nor  the  defendant  has  any  control, 
can  be  different  in  its  effect  or  consequence,  in  such 
case,  from  the  intervention  therein  of  an  accident  having 
a  like  effect.  The  former  no  more  than  the  latter 
breaks  the  causal  connection  of  the  negligence  of  the 
city  or  village  with  the  injury.  The  injured  party  can 
no  more  anticipate  and  guard  against  the  one  than  the 
other,  and  the  elements  which  constitute  the  negligence 
of  the  city  or  village  must  be  precisely  the  same  in  each 
case  ;  and  we  have  accordingly  held  that,  when  a  party 
is  injured  by  the  concurring  negligence  of  two  different 
parties,  each  and  both  are  liable,  and  they  may  be  sued 
jointly  or  separately."  The  court  in  Railway  Co.  v, 
Cummings,  106  U.  S.  702,  1  Sup.  Ct.  495,  is  in  accord 
with  the  cases  cited,  and  the  court  said  :  '*  If  the  negli- 
gence of  the  company  contributed  to,  it  must  neces- 
sarily have  been  an  immediate  cause  of,  the  accident, 
and  it  is  no  defense  that  another  was  likewise  guilty  of 
wrong."  Brown  v.  Coxe  Bros.  &  Co.,  75  Fed.  689,  is 
a  well-considered  and  instructive  case.  It  is  alleged  in 
that  case  that  the  plaintiff,  while  employed  on  a  steam- 
boat, was  injured  by  the  falling  of  a  coal  bucket  oper- 
ated by  Coxe  Bros.  &  Co.,  and  that  they  were  negligent 
in  using  defective  machinery  and  in  operating  it  negli- 
gently, and  that  the  plaintiff's  employer,  the  steamboat 
owner,  was  negligent  in  not  providing  him  a  safe  place 
to  work,  and  in  not  warning  him  of  the  danger.  The 
court  held  that  as  the  alleged  acts  of  negligence  of 
Coxe  Bros.  &  Co.  and  the  steamboat  owner,  though 
distinct  in  themselves,  concurred  in  producing  the 
injury,  their  liability  was  joint  as  well  as  several.  In 
Bishop  on  Noncontract  Law  (section  518)  it  is  stated 
that  •*  the  rule  of  law  is  that  a  person  contributing  to  a 
tort,  whether  his  fellow  contributors  are  men,  natural 
or  other  forces,  or  things,  is  responsible  for  the  whole, 
the  same  as  though  he  had  done  all  without  help." 
Whart.  Neg.  §  39d,  says  :  *'The  comparative  degrees 
in  the  culpability  of  the  two  will  not  affect  the  liability 
of  either.     If  both  were  negligent  in  a  manner  contrib- 
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uting"  to  the  result,  they  are  liable,  jointly  or  severally/' 
While  the  alleg-^d  neglig^ence  of  the  corporate  defend- 
ant in  failing  to  supply  the  cars  with  neces- 
wJXmpMf  mJ""  ^^'^y  apparatus  for  the  use  of  its  servants 
Empimes  for  Per.  employed  in  and  about  its  business  of 
nsj«iMder.  operating  the  cars  may  have  continued  for 

days  or  weeks  before  the  accident,  still  it 
existed  at  the  moment  of  the  accident,  and  concurred 
with  the  alleged  negligence  of  its  co-defendants  in  pro- 
ducing the  injury.  It  is  freely  admitted  that  one 
person  is  not  liable  for  the  effect  of  the  negligent  acts 
of  another  person,  except  in  cases  of  agency,  etc.;  but 
when  he  is  guilty  of  negligent  acts  which,  together 
with  the  negligent  acts  oif  another,  produce  an  injury, 
then  he  becomes  jointly  and  severally  liable  for  an 
injury  produced.  Hence,  in  a  case  where  passengers 
are  injured  by  a  collision  of  trains  of  different  com- 
panies, when  the  negligence  of  both  co-operates  to 
cause  it,  both  are  jointly  and  severally  liable.  We  can 
perceive  no  reason  when  an  employer  has  been  guilty 
of  negligence  in  failing  to  discharge  some  duty  imposed 
on  him,  and  its  agent  has  been  guilty  of  a  separate  act 
of  negligence,  and  both  of  these  negligent  acts  concur 
in  producing  an  injury,  why  both  are  not  liable  jointly 
and  severally.  Each  must  be  regarded  as  having  been 
the  immediate  cause  of  the  accident  which  produced  the 
injury.  But  one  cause  of  action  is  stated  in  the  petition. 
Of  course,  an  employee  or  an  agent  cannot  be  held  lia- 
ble for  an  injury  to  which  he  did  not  contribute  by 
his  own  negligence.  We  are  of  the  opinion  that  the 
facts  appearing  in  the  bill  of  exceptions  entitled  the 
plaintiff  to  have  his  case  submitted  to  a  jury.  As  there 
is  to  be  another  trial,  we  forbear  to  comment  upon  the 
evidence.  The  court  can,  by  proper  instructions,  sub- 
mit the  questions  of  law  that  may  arise  from  the  evidence 
as  to  the  respective  liabilities  of  the  several  defendants. 
The  court  erred  in  sustaining  the  motion  to  strike  out 
the  parts  of  the  petition  in  question,  and  in  giving  the 
peremptory  instruction  to  the  jury  to  find  for  defend- 
ants. The  judgment  is  reversed,  with  directions  that 
further  proceedings  conform  to  this  opinion. 
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V. 

Scott. 

(Circuit  Court  of  Appeals  ^  5/A  0>.,  Dec.  /,  i8g6.) 

Verbal  Contract  for  Right  of  Way— Adverse  Possession. — A  land- 
owner made  a  verbal  contract  with  a  railway  company  by  which  he 
gave  to  the  company  the  right  to  use  a  strip  100  feet  wide,  over  his 
land,  for  a  right  of  way,  if  the  company  would  establish  a  depot  at 
a  certain  point  on  such  land.  In  accordance  with  the  agreement, 
the  company  built  the  station  and  constructed  its  road  over  the 
land  the  same  year  the  agreement  was  made,  and  the  company  and 
its  successor  used  the  road  and  station  in  the  usual  way,  without 
opposition,  for  36  years,  at  the  end  of  which  period  it  abandoned 
the  station,  the  exigencies  of  business  making  such  abandonment 
necessary.  Heldy  that  the  landowner's  right  of  action  against  the 
company  as  to  the  right  of  way  existed  the  year  the  contract  was 
made  and  the  road  built,  and  continued  all  along  after  that  time, 
and  that,  this  right  not  having  been  asserted  for  36  years,  the  com- 
pany had,  by  limitation  and  prescription,  acquired  the  right  to  an 
easement  over  the  land,  which  could  not  be  interfered  with  by  a 
purchaser  from,  or  heir  at' law  of,  the  original  owner. 

Same — Agreement  to  Erect  Station — Perpetual  Maintenance. — Such 
agreement  to  erect  a  station  did  not  bind  the  company  to  keep  one 
there  forever,  but  was  subject  to  the  general  exigencies  of  business, 
the  public  interests,  and  to  the  change  and  growth  of  transportation 
routes  as  they  might  affect  the  company's  business,  and  the  mainte- 
nance of  the  station  for  a  period  of  36  years  was  a  substantial  and 
sufificient  compliance  with  the  terms  of  the  contract. 

In  Error  to  the  United  States  circuit  court,  Eastern 
district  of  Texas. 

T.  J.  Freeman  and  F.  H.  Prenderg-ast^  for  plaintiff 
in  error. 

W.  C.  Lane  and  S.  R.  Jones^  for  defendant  in  error. 

Before  McCormick,  Circuit  Judge,  and  Newman 
and  Parlange,  District  Judges. 

Newman,  District  Judge.     The  facts  of  this  case, 
as  g-athered  from  the  record,  are  as  follows  :     In  1856, 
W.  T.  Scott,  Sr.,  was  the  owner  of  a  con-         c»M8t»t«4 
siderable  tract  of  land  on  the  line  of  the 
then  contemplated  Southern  Pacific  Railway  Company. 
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Scott  made  a  verbal  contract  with  the  railway  com- 
pany, by  which  he  gave  to  the  company  the  right  to 
use  a  strip  100  feet  wide,  over  his  land,  for  a  right  of 
way,  if  the  company  would  establish  a  depot  at  a  point 
on  said  land  now  known  as  *'Scottsville,"  and  would 
further  give  said  Scott  and  his  family  free  transporta- 
tion over  the  road.  W.  T.  Scott,  Sr.,  was  a  director 
of  the  Southern  Pacific  Railway  Company  at  the  time 
the  agreement  was  made.  The  railroad  was,  in  the 
year  named,  built  on  Scott's  land,  in  accordance  with 
the  agreement,  and  the  depot  was  established  at  Scotts- 
ville.  In  1873  the  Southern  Pacific  Railway  Company 
was  consolidated  with  the  Texas  &  Pacific  Railway 
Company,  and  it  seems  that  by  this  consolidation  the 
Texas  &  Pacific  Railway  Company  acquired  the  rights 
and  assumed  the  liabilities  of  the  Southern  Pacific 
Railway  Company.  Since  the  consolidation  in  1873, 
the  road  has  been  controlled  and  operated  by  the  Texas 
4&  Pacific  Railway  Company.  In  1892  the  station  agent 
at  Scottsville  and  the  telegraph  operator  were  removed. 
No  reason  is  shown  in  the  record  for  their  removal, 
but  it  was  presumably  because,  in  the  opinion  of  those  con- 
trolling the  company,  it  was  not  to  its  interest  longer 
to  keep  the  agent  and  the  telegraph  operator  at  Scotts- 
ville. At  the  time  of  this  change,  in  1892,  W.  T. 
Scott,  Sr.,  was  dead,  and  the  title  to  the  tracts  of  land 
through  which  the  Southern  Pacific  Railway  (now  the 
Texas  Sa  Pacific  Railway)  had  been  constructed  was  in 
R.  R.  Scott.  In  January,  1893,  R.  R.  Scott  brought 
suit  in  the  district  court  of  Harrison  county,  Tex., 
which  was  subsequently  removed  into  the  circuit  court 
of  the  United  States.  This  suit  seems  to  have  been 
for  damages  for  breach  of  contract  caused  by  the  re- 
moval of  the  station  agent  and  the  operator  at  Scotts- 
ville, and  which,  it  is  claimed,  practically  amounted  to 
a  discontinuance  of  the  station. 

There  was  a  demurrer  to  the  plaintiff's  petition,  as 
follows  : 

(1)  ''Because  said  petition  shows  on  its  face  that  it  is 
a  suit  on  a  contract  made  in  1856,  verbally,  and  not  in 
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writing,  which  was  more  than  thirty-six  years  before 
this  suit  was  filed,  and  therefore  said  suit  is  barred  by 
the  law  of  limitation  of  two  years  ;  and  said  suit  is  also 
barred  by  the  limitation  of  ten  years." 

(2)  "Because  said  petition  shows  that  said  contract 
was  for  the  sale  of  real  estate,  and  was  not  in  writing-, 
and  was  therefore  contrary  to  the  statute  of  frauds, 
and  was  therefore  void." 

(3)  "Because  said  contract  was  verbal,  and  not  in 
writing",  and  was  not  to  be  performed  in  the  space  of 
one  year  from  the  making  thereof,  and  was  therefore 
contrary  to  the  statute  of  frauds." 

(4)  "Because  the  defendants  and  those  under  whom 
they  claim  have  been  in  actual  adverse  possession  of 
said  right  of  way,  as  shown  by  the  plaintiflF's  petition, 
for  thirty-six  years,  wherefore  plaintiff's  right  to  re- 
cover the  land  is  barred  by  the  law  of  limitation  of  ten 
years. ' ' 

The  demurrer  setting  up  the  defense  that  the  con- 
tract sued  on  was  void,  because  contrary  to  the  statute 
of  frauds,  in  that  it  was  not  to  be  performed  within  one 
year,  was  sustained  by  the  court.  The  demurrer  to 
the  first  petition  in  the  circuit  court  and  to  the  supple- 
mental petition,  on  the  ground  that  the  plaintiff  showed 
no  right  to  recover  the  right  of  way,  was  overruled, 
and  it  was  held  that  the  plaintiff  could  recover  the 
value  of  the  right  of  way  occupied  by  the  defendant 
company  on  the  land  described.  Subsequently,  there 
was  a  ]ury  trial,  which  resulted  in  a  verdict  for  the 
plaintiff  for  the  value  of  the  right  of  way,  and,  per- 
haps, for  certain  damages  to  the  remainder  of  the  land 
not  offset  by  peculiar  benefits  to  the  land  resulting 
from  the  construction  of  the  railroad.  The  amount  of 
the  verdict  was  $2,700,  with  interest  from  April  1, 
1892.  On  objection  of  defendant  that  the  verdict  was 
excessive,  the  court  ordered  i\^^iK  remittitur  ht  entered, 
and  judgment  be  rendered  for  $1,916,  with  interest 
thereon  from  April  1,  1892,  at  6  per  cent,  per  annum, 
making  in  all  32,318.26. 

The  defendant,  in  the  proper  time,  excepted  to  cer- 
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tain  portions  of  the  charge  to  the  court,  and  to  refusals 
to  charge. 

Among  the  requests  refused  were  the  following  : 

**The  jury  are  charged  that  in  this  case  the  plaintiff 
cannot  recover,  because  the  evidence  shows  that  the 
defendant  company  has  substantially  complied  with  the 
contract  set  out  in  plaintiff's  petition,  by  keeping  the 
station  at  Scottsville  fully  equipped  JFrom  1856  up  to 
April,  1892.  The  jury  are  charged  that  the  plaintiff 
in  this  case  cannot  recover,  because  the  cause  of  action 
is  barred  by  limitation." 

*'That  the  contract  sued  on,  as  having  been  made 
between  W.  T.  Scott,  Sr.,  and  the  railway  company, 
did  not  constitute  such  a  contract  as  ran  with  land,  or 
created  any  charge  on  the  land,  described  in  plaintiff's 
petition,  and  would  not  pass  to  the  plaintiff  by  his 
acquiring  title  to  the  land  ;  but,  if  any  cause  of  action 
accrued  to  any  person  by  a  breach  of  said  contract,  it 
would  be  a  suit  for  damages  for  breach  of  said  con- 
tract." 

The  other  exceptions  to  the  charge  as  given,  and  to 
the  refusals  to  charge,  need  not  be  referred  to,  as  the 
case  is  presented  here.  It  will  be  perceived,  therefore, 
that  the  court  held  that  the  contract  between  W.  T. 
Scott,  Sr.,  and  the  railway  company,  for  a  right  of 
way,  in  consideration  of  the  establishment  of  the  sta- 
tion and  free  transportation  for  Scott  and  his  family, 
was  void  ;  and  it  was  further  held  that  the  abandon- 
ment of  the  station  in  1892  gave  to  the  then  owners  of 
the  Scott  land  the  right  to  recover  the  value  of  the 
right  of  way,  and  incidental  damages  to  the  remainder 
of  the  tract.  There  is  some  doubt  as  to  whether  this 
is  a  suit  by  R.  R.  Scott,  as  purchaser  of  the  land,  and 
certain  interveners,  children  and  grandchildren  of  W. 
T.  Scott,  Sr.,  made  parties  merely  for  convenience,  and 
to  avoid  difficulty  in  showing  title,  or  a  suit  by  the  heirs 
of  W.  T.  Scott,  Sr.  The  view  we  take  of  the  case, 
however,  renders  a  determination  of  this  question  un- 
necessary. 

The  case  presents  itself  here  in  a  double  aspect: 
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First.    If  the  contract  between  W.  T.  Scott,  Sr.,  and 
the  railway  company  is  void,  has  the  com- 
pany obtained  the  rigrht  to  an  easement  over  ft"**!  contraet  for 

J  j-i^iju  •  J  o  RIfht  of  War-Ad- 

and  upon  the  land  by  possession  and  use  ?  Ten*  PMsession. 
Second.  If  the  contract  between  W.  T. 
Scott,  Sr.,  and  the  railway  company  was  valid,  has  it 
been  complied  with  by  the  company  ?  The  contention 
for  the  plaintiff  below  (defendant  in  error  here)  is  that 
the  possession  of  the  company  of  its  right  of  way  was 
a  mere  license  ;  that  it  was  a  tenancy  under  Scott ;  and 
that  the  establishment  and  continuance  of  the  depot, 
and  the  allowance  of  free  transportation,  were  in  the 
nature  of  rent  for  the  right  of  way  ;  and,  further,  that 
the  holding"  of  the  company  was  subordinate  to,  and  in 
recognition  of,  Scott's  title,  and  not  adverse  to  it.  Is 
this  true,  or  is  the  opposite  contention  true,  that,  under 
the  facts,  the  company  has,  by  open,  peaceable,  con- 
tinuous, and  adverse  possession,  acquired  a  full,  pre- 
scriptive right  to  the  right  of  way  over  the  lands  ? 
There  is  no  doubt  that  if  the  contract  between  Scott, 
Sr.,  and  the  railway  company,  under  which  the  com- 
pany took  possession  of  this  land,  was  void,  Scott's 
right  of  action  to  recover  the  land  accrued  immediately. 
There  is  no  question  but  that  the  occupancy  of  the 
company  was  open,  peaceable,  continuous,  and  uninter- 
rupted from  1856  to  1892,  a  period  of  36  years.  Was 
the  possession  adverse,  so  that  it  would  ripen  into 
title  ?  The  company  certainly  constructed  the  railroad 
across  this  entire  tract  of  land.  There  were  embank- 
ments and  cuts  presumably,  and,  indeed,  according  to 
the  evidence.  Such  work  was  done  unquestionably, 
as  was  necessary  and  usual,  considering  the  nature  of 
the  land,  to  level  and  prepare  it  as  a  right  of  way,  and 
to  construct  thereon  the  track.  There  seems  to  have 
been  no  controversy  and  no  diflSculty  whatever  as  to 
the  rights  of  the  company  and  Scott  and  his  successors 
in  title,  until  1892.  During  all  of  this  time  the  rail- 
way company  kept  up  this  part  of  its  track,  and  oper- 
ated its  trains  over  it.  As  to  whether  or  not  these 
facts  constitute  adverse  possession  in  Texas   will  be 
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best  determined  by  the  rulings  of  the  Texas  courts  on 
the  subject. 

In  the  case  of  Railway  Co.  v.  Gaines,  decided  by  the 
Texas  court  of  civil  appeals,  and  reported  in  27  S.  W. 
266,  the  doctrine  which  seems  to  control  in  Texas,  on 
this  subject  will  be  shown  by  an  extract  from  the 
opinion,  gfiven  at  length,  as  follows  : 

'*A  single  question  is  here  presented  for  our  con- 
sideration. Which  is  :  Does  the  adverse  possession  and 
continuous  use  of  a  strip  of  land  for  18  years,  as  a  right 
of  way  for  the  operation  of  trains  by  a  railway  com- 
pany, create  an  easement  over  such  land  by  prescrip- 
tion ?  A  good  many  cases  in  this  state  have  touched 
upon  this  question,  but  only  one  case  is  found  where  it 
has  been  squarely  decided.  In  the  case  of  Railway  Co. 
V.  Harris,  2  Tex.  Civ.  App.  540,  22  S.  W.  237,  it  was 
held  that  an  easement  of  a  right  of  way  could  be  ac- 
quired by  a  railway  company  by  prescription  in  10 
years  ;  that  being  the  time  it  would  take,  in  this  state, 
to  raise  the  prescription  of  a  grant  (Haas  v.  Choussard, 
17  Tex.  590),  and  the  full  period  of  limitation  pre- 
scribed by  our  statute  (Railway  Co.  v.  Chaffin,  60  Tex. 
554).  It  is  settled,  we  think,  in  this  state,  that  the 
public  may  acquire  the  right  of  way  for  a  public  road 
over  the  land  of  another  by  prescription.  Franklin 
Co.  V.  Brooks,  68  Tex.  681,  5  S.  W.  819 ;  Compton  v. 
Bridge  Co.,  62  Tex.  722  ;  Click  v.  Lamar  Co.,  79  Tex. 
124,  14  S.  W.  1048.  We  see  no  good  reason  why  the 
same  principle  would  not  apply  to  railroads  in  refer- 
ence to  right  of  way.  We  have  been  unable  to  find 
any  case,  where  the  necessary  requisite  exists,  that  the 
court  has  failed  to  find  in  favor  .of  an  easement.  Such 
authorities  from  other  jurisdictions  as  we  have  been 
cited  to,  which  have  decided  this  question,  bold  that 
an  easement  can  be  acquired  by  a  railroad  by  prescrip- 
tion. Organ  v.  Railway  Co.  (Ark.)  US.  W.  103; 
Cogsbill  V.  Railway  Co.  (Ala.)  9  South.  512,  and  others. 
And  those  of  our  state  that  have  in  any  way  discussed 
the  question,  except  the  case  of  Railway  Co.  v.  Harris, 
sti-pra^  while  not  deciding  the  question,  intimate  that 
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in  a  proper  case  an  easement  can  be  so  acquired.  Rail- 
way Co.  V.  Wilson,  83  Tex.  153,  18  S.  W.  325 ;  Rail- 
way Co.  V.  Chaffin,  60  Tex.  554.  Then,  let  us  see  if 
the  case  at  bar  comes  within  the  rule.  What  requisites 
are  necessary  to  create  an  easement,  we  think,  are  fully 
stated  in  the  case  of  Railway  Co.  v,  Wilson,  supra. 
The  court  says :  *  The  doctrine  is  well  established 
that  the  burden  of  proof  is  upon  the  party  claiming*  an 
easement  in  the  land  of  another,  without  any  contract 
or  express  grant  thereto,  to  establish  all  the  necessary 
facts  from  which  the  right  may  be  presumed  in  his 
favor.  He  must  clearly  show  open  and  peaceable 
possession  for  the  full  period  required  under  the 
statutes  to  preclude  a  recovery  of  land  against  one 
having"  no  other  title,  and,  at  least,  with  the  implied 
acquiescence  of  the  owner,  and  that  during  all  such 
times  the  use  and  enjoyment  of  the  right  have  been  ex- 
clusive, uninterrupted,  and  continuous,  and  under  a 
claim  of  right  adversely  to  the  owner  of  the  fee.  If 
there  is  a  failure  to  establish  any  of  these  essential 
elements  by  a  preponderance  of  the  evidence,  the  claim 
to  an  easement  cannot  be  maintained.'  All  of  the 
essential  elements  have  been  established,  by  a  prepon- 
derance of  the  evidence,  by  the  railway  company  in 
this  case.  In  fact,  there  is  no  controversy  as  to  the 
facts  of  the  case.  The  railway  took  possession  of  the 
strip  eighteen  years  ag-o,  with  the  knowledge  of  the 
owner  ;  has  held  adverse  possession  ever  since,  using 
and  enjoying  the  same,  which  use  and  enjoyment  have 
been  exclusive,  uninterrupted,  and  continuous.  In  the 
absence  of  any  direct  testimony  as  to  the  claim  of  right 
to  the  strip,  the  manner  of  use  and  holding  is  sufficient 
to  base  a  presumption  that  the  railway  was  claiming 
adversely,  and  was  sufficient  to  put  the  owners  on 
notice  of  its  claim  to  an  easement  in  the  land.  We  are 
of  opinion  that,  under  the  law  and  facts,  the  railway 
company  had  acquired  an  easement  in  the  land  by  pre- 
scription for  a  right  of  way. 

So  here,  while  there  is  no  **  direct  testimony  "  as  to 
a  claim  of  right  on  the  part  of  the  company,  there  is 
the  fact  of  the  building  of  the  railroad,  necessarily  at 
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considerable  expense,  over  this  rig-ht  of  way,  and  its 
open,  notorious,  and  continuous  occupancy  and  use. 
The  conceded  facts  show  a  quiet  and  usual  control  and 
use  of  this  property  every  day  for  36  years,  while  all 
outward  indications  point  to  a  belief  in  the  rig"htfulness 
and  justice  of  the  company's  possession.  There  was 
no  special  claim  of  rig-ht  in  words,  but  there  was  this 
g-eneral  assumption  of  right  by  the  acts  and  conduct 
of  the  company.  There  was  no  necessity  for  any 
special  claim  of  right,  for  it  was  never  questioned. 
We  think  it  clear  that  Scott's  right  of  action  against 
the  company  as  to  this  easement  existed  in  1856,  and 
continued  all  along  after  that  time,  and  that,  this  right 
not  having  been  asserted  for  36  years,  the  company  has, 
by  limitation  and  prescription,  acquired  the  right  to  an 
easement  over  the  land,  which  cannot  be  interfered 
with  by  the  plaintiff,  either  as  purchaser  or  as  heir  at 
law  of  Scott. 

Passing  from  this  view  of  the  case,  and  looking  at  it 
in  another  light,  and  on  the  assumption  that  the  con- 
tract between  Scott,  Sr.,  and  the  railway 
toiwrtiutioi-  company  was  a  valid  and  binding  contract, 
RiliS** ***'"  ^^^^  what  is  the  legal  situation  of  the  par- 
ties? Scott  allowed  the  railway  company 
to  occupy  the  land  referred  to  in  the  verbal  contract, 
and  the  company  established  a  depot  thereon  of  as  com- 
plete and  satisfactory  character  as  could  be  claimed, 
and  granted  Scott  transportation  for  himself  and  fam- 
ily, presumably,  from  what  appears,  during  his  life. 
Was  this  a  compliance  on  the  part  of  the  railway  com- 
pany with  its  contract  ? 

On  the  question  now  presented,  the  case  of  Texas  & 
P.  Ry.  Co.  V.  City  of  Marshall,  136 U.  S.  393,  10  Sup. 
Ct.  846,  is  very  much  in  point.  The  city  of  Marshall 
ag-reed  to  g-ive  the  Texas  &  Pacific  Railway  Company 
$300,000,  in  county  bonds,  and  66  acres  of  land  within 
the  city  limits,  for  shops,  depots,  etc.  ;  and  the  com- 
pany, in  consideration  of  the  donation,  agreed  to 
establish  permanently  its  eastern  terminus  and  Texas 
offices  at  that  city,  and  to  establish  and  construct  at 
said  citv  the  main  machine  and  car  works  of  said  com- 
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patiy.  The  city  performed  its  agreement,  and  the 
railway  company  'complied  with  'it  on  its  part  by 
making'  Marshall  its  terminus,  and  establishing  its 
principal  offices  for  Texas  and  machine  shops,  etc.,  at 
that  point.  After  the  expiration  of  eig'ht  years,  Mar- 
shall ceased  to  be  the  eastern  terminus  of  the  road,  and 
some  of  the  shops  were  removed.  The  supreme  court 
held  :  (1)  That  the  contract  on  the  part  of  the  railway 
company  was  satisfied  and  performed  when  the  com- 
pany had  established  and  kept  a  depot  and  offices  at 
Marshall,  and  had  set  in  operation  car  works  and 
machine  shops  there,  and  had  kept  them  going  for 
eight  years,  and  until  the  interests  of  the  railway 
company  and  of  the  public  demanded  the  removal  of 
some  or  all  of  these  subjects  of  the  contract  to  some 
other  place.  (2)  That  the  word  "permanent,"  in  the 
contract,  was  to  be  construed  with  reference  to  the 
subject-matter  of  the  contract ;  and  that,  under  the 
circumstances  of  this  case,  it  was  complied  with  by  the 
establishment  of  the  terminus  and  the  offices  and  shops 
contracted  for,  with  no  intention  at  the  time  of  remov- 
ing or  abandoning  them.  (3)  That  if  the  contract  were 
to  be  interpreted  as  one  to  forever  maintain  the  eastern 
terminus,  and  the  shops  and  Texas  offices  at  Marshall, 
without  regard  to  the  convenience  of  the  public,  it 
would  become  a  contract  that  could  not  be  enforced  in 
equity  ;  that  the  remedy  of  the  city  for  breach,  if  there 
was  a  breach,  was  at  law.  While  it  is  held  that,  if  there 
was  any  remedy,  it  was  at  law,  by  an  action  for  dam- 
ages, still  it  is  clear,  from  the  opinion  of  the  court,  and 
such  is  clearly  the  effect  of  the  reasoning  that  the  city 
of  Marshall  had  no  cause  of  action.  This  is  said  in  the 
opinion  : 

"It  appears  to  us,  so  far  from  this,  that  the  contract 
on  the  part  of  the  railroad  company  is  satisfied  and 
performed  when  it  establishes  and  keeps  a  depot,  and 
sets  in  operation  car  works  and  machine  shops,  and 
keeps  them  going  for  eight  years,  and  until  the  inter- 
ests of  the  railroad  company  and  the  public  demand  the 
remo\^l  of  some  or  all  of  these  subjects  of  the  contract 
to  some  other  place." 
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There  was  a  much  stronger  case  agfainst  the  railway 
company  than  the  case  now  before  the  court,  in  that  the 
agreement  there  was  in  writing,  and  the  word  *' perma- 
nent** was  used  as  to  the  establishment  and  maintenance 
of  the  shops,  etc.  If  there  was  a  compliance  on  the 
part  of  the  railway  company  with  a  contract  such  as 
was  that  with  the  city  of  Marshall,  by  the  continuance 
of  the  shops,  car  works,  etc.,  for  eight  years,  how 
much  fuller  compliance  is  there  here,  where  there  is 
nothing  whatever  said  as  to  permanency,  and  where 
the  depot  is  established  and  maintained  in  full  compli- 
ance with  the  contract  for  36  years,  and  until  the 
exigencies  of  business  rendered  its  discontinuance 
necessary.  It  may  be  remarked  that  no  claim  whatever 
is  made  by  counsel  for  Scott  as  to  that  part  of  the 
agreement  in  reference  to  free  transportation  over  the 
railway. 

To  further  discuss  the  case  in  this  aspect  would  be 
useless  and  unnecessary.  We  think  that  the  decision 
just  quoted  from  the  supreme  court,  and  especially  the 
reasons  given  by  the  court  for  the  decision,  are  conclu- 
sive of  the  question  presented  here.  It  cannot  be  true 
that  an  agreement  on  the  part  of  a  railway  company  to 
establish  a  station  at  a  particular  point  is  an  agreement 
to  keep  it  there  forever.  It  must  be  that  such  an 
agreement  is  made  subject  to  the  general  exigencies  of 
business,  the  public  interests,  and  to  the  change,  modi- 
fication, and  growth  of  transportation  routes,  as  these 
may  affect  the  requirements  of  the  railway  company's 
business.  The  contract  having  this  limitation,  we 
think  that  the  establishment  of  a  railway  station,  and 
its  maintenance,  to  the  full  extent  expected  or  claimed, 
for  36  years,  is,  under  all  the  circumstances,  a  substan- 
tial and  sufficient  compliance  with  the  terms  of  the 
contract  relied  on  here.  So  that,  viewing  this  case  from 
either  standpoint,  assuming  the  contract  to  be  valid  or 
invalid,  we  are  satisfied  that  no  cause  of  action  is 
shown  against  the  railway  company.  The  case,  there- 
fore, must  be  reversed  and  remanded,  with  directions 
for  further  proceedings  in  accordance  with  this  opinion. 


Am.  &  EnfiT  INJURIES  TO  EMPLOYEE.  319 

R.  Cas. 

Louisville  &  N.  R.  Co.  v.  Maltingly. 


Louisville  &  N.  R.  Co. 

V. 

Mattingly. 

{Court  of  Appeals  of  Kentucky ^  Jan,  7^,  7^97.) 

Injuries  to  Employee — Excessive  Damages. — In  an  action  for  per- 
sonal injuries,  a  verdict  for  $10,000  is  excessive  where  the  injuries  are 
a  slight  stiffening  of  the  ankle,  injuries  to  the  back  and  side,  and  an 
injury  to  the  urinary  organs  which  was  likely  to  become  worse  and 
chronic,  such  injuries  confining  the  plaintiff  to  his  house  but  a  few 
weeks. 

Same — Negligence — Instructions — Error. — In  an  action  by  an  em- 
ployee against  a  railway  company  to  recover  for  personal  injuries 
received  through  the  falling  of  a  tunnel,  an  instruction  was  given 
that  the  jury  should  find  for  the  plaintiff  if  his  injuries  were  caused 
by  the  gross  negligence  of  the  defendant's  agents  or  employees 
superior  in  authority  to  the  plaintiff  in  permitting  the  tunnel  to  be 
and  remain  in  an  unsafe  or  dangerous  condition,  and  to  fall  or  cave 
in  upon  the  plaintiff.  Held,,  that  such  instruction  was  misleading 
as  failing  to  state  that  the  defendant  would  not  be  liable  unless  the 
unsafe  condition  of  the  tunnel  was  such  that  the  plaintiff's  agents 
knew,  or  could,  by  the  use  of  reasonable  diligence  and  care,  have 
known  of  it. 

Appeal  from  Marion  county  circuit  court.  Reversed, 

William  Lindsay^  H.    W.  Bnice,  and  Lisle  &  Mc- 
Chords  for  appellant. 

Thomas  H.  Hines  and  H,  P.  Coofer^  for  appellee. 

Hazelrigg,  J.  The  appellee  was  a  bridge  carpen- 
ter, and  while  he  was  eng-aged  with  other  workmen 
repairing  or  taking  out  the  old  framework  ct»e  state* 
in  a  tunnel  on  the  line  of  the  appellailt,  a 
quantity  of  slate  suddenly  fell  from  the  walls  of  the 
tunnel,  and  seriously  injured  him.  The  extent  of  his 
injuries  is  a  matter  of  uncertainty  under  the  proof,  and 
it  is  doubtful  if  they  are  shown  to  be  permanent,  save, 
perhaps,  that  which  renders  one  of  his  ankles  less  free 
in  its  movements  than  it  was  in  its  natural  and  original 
state.     In  this  suit  for  damages  for  the  injuries  he 
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received  a  judg-ment  for  $10,000.     One  of  the  physi- 
cians called  by  him  testified  that  he  found 

'K-Eiew'he  ^^^  ^^^^  ^^^  ^^  ^^^  appellee  smaller  than  the 
Etitgei. """  ^*  rig-ht ;  that  the  left  ankle  seemed  to  be  im- 
paired, but  there  was  no  malformation  of 
either  ankle  or  leg- ;  that  the  right  side  measured  an 
inch  and  one-half  or  two  inches  larger  than  the  left, 
and  this  might  have  been  caused  by  a  hurt,  and  was, 
perhaps,  permanent  to  some  extent.  Another  physfcian 
testified  that  the  ankle  was  stiffened  some,  and  appellee 
could  not  make  all  the  natural  movements  with  his 
ankle ;  that  when  appellee  stooped  over  he  did  not  seem 
to  have  good  use  of  his  back,  and  the  muscles  in  the 
side  of  his  back  seemed  swollen  ;  that  on  excimination 
of  the  urine  two  or  three  times  he  found  blood  in  it, 
and,  if  this  was  caused  by  the  injury,  it  was  probably 
permanent,  and  would  grow  worse  and  chronic.  It 
seems  to  us  clear  that  this  verdict  is  excessive,  and 
strikes  the  mind  at  first  blush  as  having  been  super  in- 
duced.by  passion  or  prejudice.  The  appellee  was  con- 
fined to  his  house  but  a  few  weeks,  and,  if  his  injuries 
have  resulted  in  anything  very  serious,  he  has  not 
demonstrated  it  by  the  proof.  It  is  further  insisted  by 
the  appellant  that  there  was  no  proof  of  negligence  on 
the  part  of  any  of  its  agents  or  servants,  and  the  case 
ought  not  to  have  gone  to  the  jury.  It  appears  from 
appellee's  own  testimony  that  he  did  not  see  "any 
cracks  in  the  wall  of  the  tunnel  at  the  point  where 
the  slate  fell  from,  or  anything  that  indicated  that 
the  slate  would  fall";  and  it  is  also  true  that  his 
opportunity  in  seeing  was  as  good  as  that  of  the  fore- 
man. But  it  appears  from  other  testimony  that 
the  foreman,  Andes,  was  not  as  efficient  in  making  ex- 
amination of  the  walls  as  he  ought  to  have  been,  and 
was  not  as  careful  in  doing  this  kind  of  work  as  he 
ought  to  have  been.  This  testimony  was  gotten  before 
the  jury  mainly  by  a  witness  detailing  a  conversation, 
on  the  day  following  the  accident,  between  Andes,  the 
foreman  of  the  crew  of  which  the  appellee  was  a  mem- 
ber when   he   was  hurt,  and  one  Lee,   who  was  the 
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supervisor  of  the  division  including-  the  tunnel  under 
repair.  The  conversation  was  not  objected  to,  and  on 
all  the  proof  as  it  is  presented  in  the  record  we  are 
inclined  to  think  the  motion  for  a  peremptory  instruc- 
tion b^  appellant  was  properly  overruled.  By  the 
chief  instruction  the  jury  was  told  to  find  for  the 
plaintiff  if  the  injuries  to  him  were  caused  by  the  gross 
nepflig-ence  of  the  appellant's  agents  or  em- 
ployees superior  in  authority  to  plaintiff  in  same-iMriiffeuM 
permitting  the  tunnel  to  be  and  remain  in  Bntr. 
an  unsafe  and  dangerous  condition,  and  to 
fall  or  cave  in  upon  the  plaintiff.  This  is  misleading. 
Undoubtedly,  in  a  sense,  the  appellant  permitted  the 
tunnel  to  be  in  an  unsafe  condition.  The  sides  caved 
in  and  fell  on  the  plaintiff  ;  hence  it  was  unsafe.  But 
did  the  appellant's  foreman  know  this,  or  could  he  have 
known  it  by  the  use  of  reasonable  diligence  and  care  ? 
Unless  he  so  knew,  or  could  have  so  known,  the  ap- 
pellant is  not  liable.  For  the  reasons  given,  the  judg- 
ment is  reversed  for  proceedings  consistent  herewith. 


GrIMMELtMAN 

V. 

Union  Pac.  Ry.  Co.  et  al. 

{Supreme  Court  of  Iowa  ^  Jan.  jo,  1897,) 

Death  of  Employee — Dangerous  Premises — Negligence. — An  em- 
ployee of  a  railway  company,  who  was  employed  in  its  roundhouse, 
working  at  nig-ht  as  an  engine-wiper,  was  sent  by  the  foreman  on  a 
dark,  rainy  night  to  assist  a  gj^i^g'  which  was  employed  at  a  turn* 
table  near  the  roundhouse.  The  path  to  the  turntable  ran  along 
within  10  or  20  inches  of  a  ditch  which  had  been  excavated  to  replace 
a  sewer  which  was  broken,  and  at  the  point  where  the  sewer  was 
broken  was  a  hole  8  feet  in  diameter  which  was  frequently  filled 
with  boiling  water  owing  to  the  break;  and  in  passing  this  hole,  the 
employee  fell  in  and  received  injuries  from  the  water,  which  result- 
ed in  his  death.  He  knew  of  the  ditch,  but  there  was  no  evidence  to 
show  that  he  knew  of  the  hole.    It  appeared  that  there  was  no  guard 
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or  rail  to  prevent  him  from  falling  in  the  hole^  and  that  the  ligrht 
nearest  to  the  point  where  he  fell  in  was  5  feet  away.  Held,  that  he 
was  not,  as  a  matter  of  law,  guilty  of  negligence. 

Same — Warning — Evidence — Presumption. — Absence  of  evidence 
that  such  employee  was  not  warned  of  the  danger  does  not  give  rise 
to  the  presumption  that  he  was  warned. 

Same — Evidence  of  Wages  in  Another  Employment — Admissibility. 
— It  is  not  error  to  admit  in  an  action  to  recover  for  such  death  evi- 
dence that  the  deceased  had  served  an  apprenticeship  as  a  plasterer 
prior  to  entering  defendant's  service,  and  could  do  a  good  day's 
work  as  such,  and  that  the  average  wages  of  plasterers  at  the  time 
of  his  death  was  $4  per  day. 

Appeal  from  Pottawattamie  county  district  court. 

Wrig-ht  and  Baldwin^  for  appellant. 
Harl  &  McCabe,  for  appellee. 

Deemer,  J.  For  some  time  prior  to  the  time  of  the 
accident  in  question,  deceased  was  in  the  employ  of  the 
Union  Pacific  Railway  Company  at  its  roundhouse  in 
Council  Bluffs,  Iowa,  in  what  was  known  as  the  "turn- 
table "  or  "clinker-pit"  ffang-,  whose  duties  were  to 
take  ashes  from  the  engines  at  what  was  known  as  the 
cuesuM  ''clinker  pit,"  run  them  to  the  turntable, 

"  turn  them  around,  and  then  run  them  into  the 

roundhouse,  where  they  were  turned  over  to  the  round- 
house gang.  Some  months  prior  to  receiving  the 
injuries  from  which  he  died,  he  quit  the  employ  of  the 
company,  and  went  West.  He  returned  from  the  West 
about  two  weeks  before  the  accident,  and  again  entered 
the  employ  of  the  railway  company  ;  working  at  nights, 
as  an  engine  wiper,  in  the  roundhouse.  The  turntable 
of  the  railway  company  is  directly  south  of  the  round- 
house. The  clinker  pit,  to  which  we  have  referred,  is 
about  140  feet  northwest  of  the  turntable,  and  from  15 
to  20  feet  west  of  the  roundhouse.  The  main  body  of 
the  pit  was  nearly  south  of  the  west  door  to  the  round- 
house, and  distant  about  50  feet.  From  the  west  door 
of  the  roundhouse  there  was  a  path  leading  to  the  turn- 
table, which  the  employees  were  accustomed  to  use  in 
going  to  and  returning  from  the  turntable.  A  stone 
sewer  extended  in  a  westerly  direction  from  the  round- 
house to  Spoon  Lake,  a  body  of  water  about  200  feet 
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distant.  Into  this  sewer  both  hot  and  cold  water  were 
discharg-ed  from  the  eng'ines,  and  carried  into  Spoon 
Lake.  A  short  time  before  the  accident  this  sewer  had 
broken  near  a  manhole  at  a  point  near  the  southwest 
corner  of  the  roundhouse,  and  nearest  the  turntable  ; 
and  the  railway  company  had,  a  few  days  before  plain- 
tiff's intestate  received  his  injuries,  commenced  to 
repair  the  sewer  by  dig^g-ing  a  ditch  from  the  manhole 
to  Spoon  Lake,  with  the  idea  of  taking  up  the  old  sewer 
pipe  and  putting  in  new.  The  railway  company  con- 
tinued to  discharge  the  hot  water  from  its  engines  into 
the  sewer,  and,  as  it  escaped  into  the  earth  at  the  point 
where  the  break  occurred,  it  soon  caused  the  earth, 
which  was  loose  and  porous  at  this  point,  to  give  way  ; 
and  the  excavation  gradually  widened  and  deepened  until 
on  the  fateful  day  it  was  a  hole  about  eight  feet  in  diame- 
ter, and  about  six  or  eight  feet  in  depth.  At  the  time 
when  the  engines  were  blown  off,  this  hole  would  become 
filled  with  boiling  water,  which,  owing  to  the  character 
of  the  soil,  would  speedily  pass  away,  until  replenished 
by  the  blowing  off  of  another  engine.  *  The  company 
had  a  gang  of  men  in  the  roundhouse,  and  another, 
called  the  "  turntable  gang,*'  which  was  required  to  be 
about  this  excavation  both  day  and  night.  The  ditch  of 
which  we  have  spoken  ran  from  the  manhole  to  Spoon 
Lake,  close  to  and  parallel  with  the  west  side  of  the 
roundhouse,  and  in  digging  it  the  dirt  was  so  thrown  as 
to  completely  fill  the  space  between  the  roundhouse  and 
the  ditch.  On  the  other  side,  dirt  was  also  thrown, 
but  a  path  from  10  to  20  inches  was  left  between  the 
dirt  and  the  west  side  of  the  ditch.  Planks  were  also 
placed  over  the  clinker  pit  to  prevent  the  earth  from 
filling  in.  The  ditch  was  dug  along  a  path  which  the 
men  had  been  accustomed  to  use  in  going  from  the  west 
door  of  the  roundhouse  to  the  turntable,  and,  after  the 
work  of  excavating-  had  been  begun,  the  men  followed 
tht  path  which  had  been  left  at  the  west  side  of  the 
ditch,  and  between  it  and  the  loose  earth.  No  guards 
or  barriers  were  erected  around  this  excavation  to 
which  we  have  referred,  nor  around  the  hole  which  had 
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been  made  by  the  hot  water.  Red  lights  were  used, 
however,  as  a  means  of  warning.  One  of  these  was 
placed  at  the  manhole,  another  near  the  west  door  to  the 
roundhouse,  and  a  third  north  and  west  of  the  round- 
house. There  was  a  street  lamp  near  the  hole,  but  it 
was  not  lighted  on  the  evening  in  question.  About  9 
o'clock  in  the  evening  of  the  18th  day  of  May,  1892, 
Guinane,  the  foreman  of  the  turntable  gang,  requested 
Norton,  the  foreman  in  the  roundhouse,  to  send  out  a 
man  to  help  him  (Guinane);  and  Grimmelman  was 
ordered  out  by  his  superior,  in  response  to  this  request. 
The  night  was  dark,  stormy,  and  rainy,  and  a  hig-h 
wind  prevailed.  Grimmelman's  lantern  had  been  taken 
from  him,  a  red  globe  substituted,  and  it  was  being 
used  as  one  of  the  warning  lights  near  the  ditch.  He 
was  sent  out  without  a  lantern,  and  had  nothing  but  a 
torch  to  light  his  way,  and  this  was  soon  extinguished 
by  the  wind.  When  he  went  out  the  roundhouse  door, 
he  discovered  the  turntable  gang  at  the  turntable,  turn- 
ing an  engine.  These  he  observed  by  the  aid  of  the 
lights  which  they  carried.  He  proceeded  towards 
where  they  were,  and  in  so  doing  fell  into  the  hole 
which  we  have  attempted  to  describe,  which  was  then 
filled  with  boiling  hot  water.  His  outcries  for  help 
brought  two  men  from  the  turntable,  who  pulled  him 
out  of  the  water,  carried  him  to  the  roundhouse,  and 
from  thence  to  his  home,  where  he  subsequently  died 
of  his  injuries.  The  negligence  charged  is — First, 
that  the  defendant  failed  and  neglected  to  erect  suitable 
guards,  barriers,  or  other  like  protection,  around  the 
hole  or  excavation  ;  and,  second,  that  it  did  not  properly 
warn  plaintiff's  intestate  of  the  danger  to  be  appre- 
hended from  the  excavation. 

At  the  conclusion  of  the  evidence,  defendant  moved 
for  a  verdict.  This  motion  was  overruled,  and  defend- 
ant excepted.  The  case  was  thereupon  submitted  to  the 
jury,  and  it  returned  a  verdict  for  plaintiff  for  the  sum 
of  S5,000,  and  also  made  the  answers  indicated  to  the  fol- 
lowing, among  other,  special  interrogatories:  "Inter- 
rogatory 4.  Did  the  said  William  R.  Grimmelman  know 
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of  the  burstitigf  of  said  sewer  pipe,  and  of  the  building* 
of  said  ditch  ?  Answer.  He  knew  of  the  digging*  of 
the  ditch,  but  not  of  the  bursting  of  the  pipe.  Inter- 
rogatory 5.  Did  the  said  William  R.  Grimmelman  go 
back  and  forth  over  said  ditch  after  the  defendant 
began  the  construction  of  the  same,  and  up  to  the  night 
of  the  accident  ?  Answer.  Yes."  ''Interrogatory  12. 
Was  the  said  William  R.  Grimmelman,  just  prior  to 
the  accident;  ordered  or  directed  to  leave  the  round- 
house and  go  to  the  clinker  pit?  Answer.'  He  was 
ordered  to  go  to  the  clinker-pit  gang. ' '  "Interrogatory 
9.  At  the  time  of  the  accident,  was  there  a  red  light  or 
danger  signal  burning  on  top  of  the  manhole,  and 
about  five  feet  from  the  point  where  the  said  William 
R.  Grimmelman  was  found  in  the  ditch  ?  Answer. 
Yes."  "Interrogatory  16.  Was  the  only  direct  and 
proper  way  for  one  wishing  to  go  from  the  roundhouse 
to  the  clinker  pit  to  go  out  the  south  door  of  the  round- 
house, cross  the  planks  directly  in  front  thereof,  and 
proceed  directly  south  to  the  clinker  pit  ?  Answer. 
Yes."  "Interrogatory  20.  Did  William  R.  Grimmel- 
man, at  the  time  of  the  accident,  have  knowledge  of  the 
existence  of  the  excavation  into  which  he  fell,  and  that 
it  was  partially  filled  with  hot  water?  Answer.  No. 
Interrogatory^  21.  Was  William  R.  Grimmelman,  at  the 
time  of  the  accident,  acting  under,  and  in  obedience  to, 
the  orders  of  his  superiors  ?  Answer.  Yes."  Defend- 
ant filed  a  motion  for  judgment  notwithstanding  the 
general  verdict,  and,  subject  thereto,  a  motion  in  arrest 
of  judgment  and  for  a  new  trial.  These  motions  were 
each  overruled,  and  the  defendant  excepted,  and  now 
prosecutes  this  appeal  from  the  judgment  ordered  on 
the  verdict. 

It  is  claimed  that  the  court  erred  in  overruling  de- 
fendant's motion  for  a  verdict.     And  the  grounds  of 
this  contention  are  that  the  plaintiff's  intes- 
tate was  guilty  of  such  contributory  negli-i>«»"«»'E»Pi«y««- 
gence  as  bars  him  of  recover}'.     It  is  said  ite»-i«fiiffeBef. 
that  the  deceased  knew  of  the  excavation,  or 
that,  if  he  did  not,  that  he  should  have  known  of  it. 
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for  the  reason  that  there  was  a  red  ligcht  near  the  hole 
into  which  he  fell,  and  a  column  of  smoke  arising*  from 
it,  which  was  sufficient  to  gcive  notice  to  any  man  of 
ordinary  prudence  of  the  character  of  the  place,  but 
that,  instead  of  avoiding"  the  dangers,  he  walked  into 
them,  heedlessly  and  recklessly,  and  that  his  adminis- 
trator cannot  recover.  It  is  also  said  that  had  plaintiff's 
intestate  g'one  to  the  clinker  pit,  where  he  was  ordered, 
instead  of  to  the  turntable,  where  the  turntable  gang- 
was  then  at  work,  the  accident  would  not  have  occurred. 
It  must  be  borne  in  mind  that,  in  passing  upon  the 
questions  raised  by  the  assignments  of  error  which  are 
now  before  us,  we  can  only  consider  the  undisputed 
facts,  and  that  version  of  the  evidence  which  is  most 
favorable  to  plaintiff,  where  there  is  any  dispute.  It  is 
not  our  province  to  say  what  we  think  the  findings 
ought  to  have  been,  but,  rather,  whether  there  is  any 
evidence  to  take  the  case  to  the  jury,  and  to  support  the 
verdict  finally  returned. 

There  is  no  doubt  that  Grimmelman  knew  of  the 
ditch,  and  there  is  also  no  question  that  the  warning 
lights  were  in  position  as  claimed  ;  but  there  is  no 
evidence  to  show  that  he  knew  of  the  excavation,  or  of 
its  being  filled  at  times  with  hot  water.  When  he 
started  to  assist  the  turntable  gang,  he  followed  the 
path  usually  taken,  along  the  side  of  the  ditch,  and  the 
jury  found  specially  that  he  did  not  know  of  the  exca- 
vation and  of  the  hot  water  therein.  The  red  lights 
simply  warned  ot  danger,  not  of  the  character  thereof  ; 
and,  in  so  far  as  shown,  the  only  knowledge  that 
Grimmelman  had  of  its  character  was  that  there  was  a 
ditch  there  which  had  been  excavated  for  some  purpose. 
The  lights  tended  to  show  that  the  danger  to  be  appre- 
hended was  from  a  ditch.  They  did  not,  of  them- 
selves, indicate  that  at  one  part  of  it  there  was  a  large 
hole  filled  at  times,  at  least,  with  hot  water.  Grim- 
melman, since  his  return  from  the  West,  had  been 
working  at  nights  in  the  roundhouse,  and  did  not  know 
of  the  break  in  the  sewer.  He  had  never,  prior  to  the 
accident,  been  near  the  hole  into  which  he  fell ;  and  we 
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do  not  think  it  should  be  said,  as  a  matter  of  law,  that 
he  was  gr^ilty  of  negligence.  His  employment  was  in 
the  roundhouse.  Pursuant  to  the  orders  of  his  supe- 
rior, he  left  this  for  another  work,  which,  on  account 
of  the  condition  of  the  place  he  was  required,  or  at 
least  permitted,  to  pass,  was  more  dangerous  than  the 
one  for  which  he  was  employed.  He  took  the  course 
he  was  theretofore  accustpmed  to  take  when  at  work 
with  the  turntable  gang,  and,  without  knowledge  of 
the  dangers, .  ran  into  the  hole.  It  is  said  that  the 
escaping  steam  from  this  excavation  was  sufficient  to 
give  him  notice  of  the  dangers.  No  one  testifies, 
how^ever,  that  this  escaping  steam  could  be  seen  at 
nig-ht,  and  there  is  no  reason  for  saying  that  it  could 
be  seen  on  this  particular  night.  It  is  also  argued  that 
Grimmelman  must  have  seen  the  steam  in  the  daytime, 
while  he  was  working  around  the  roundhouse.  This 
is  a  bare  inference,  and  does  jaot  necessarily  follow 
from  the  facts  disclosed.  It  seems  that  steam  arose 
from  it  in  the  daytime  only  when  there  was  hot  water 
in  the  excavation  ;  that  the  water  soon  passed  away, 
and  the  steam  was  no  longer  visible.  It  affirmatively 
appears  that  Grimmelman  was  not  near  this  excavation 
at  any  time  after  it  had  been  made,  and  that,  as  }iis 
duties  called  him  there  at  night,  he  had  very  little 
knowledge  of  what  daylight  would  reveal.  The 
deceased  had  the  right  to  assume  that  he  would  not  be 
called  to  a  more  dangerous  employment  than  that  in 
which  he  was  engaged,  and  to  meet  dangers  of  which 
he  was  not  aware,  without  notice  being  given  him 
thereof.  The  only  danger  he  knew  of  was  from  the 
open  ditch,  and,  if  this  had  been  all  there  was,  the 
accident  in  question  would  not  have  happened.  It 
does  not  appear  what  light  the  lantern  at  the  manhole 
gave,  and  we  cannot  assume  that  it  was  sufficient  to 
disclose  the  dangers  lurking  in  that  hole.  Defendant 
also  contends  that  Grimmelman  was  guilty  in  that  he 
did  not  go  directly  to  the  clinker  pit,  instead  of  to  the 
turntable.  Had  he  done  this,  and  crossed  over  the 
ditch  on  the  planks  which  spanned  it  near  the  round- 
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house  door,  the  accident  would  not  have  happened.  The 
difficulty  with  this  contention  is  that  the  men  he  was 
ordered  to  assist  were  at  the  turntable  when  he  left  the 
roundhouse,  and  he  proceeded  directly  to  where  they 
were,  instead  of  going"  to  the  clinker  pit,  where  he  was 
to  work.  This  he  did,  as  we  must  assume,  without 
knowing-  of  the  dangers  besetting  the  path  which  he 
selected,  and  we  do  not  think  it  follows,  as  a  matter  of 
law,  that  he  was  guilty  of  contributory  negligence  in 
taking  the  course  he  did.  The  request  made  of  the 
roundhouse  foreman  was  that  he  send  a  man  out  to 
help  the  turntable  gang.  Their  work  was  at  the  turn- 
table and  the  pit,  and  Grimmelman  was  justified  in 
going  to  the  turntable,  under  the  circumstances  dis- 
closed. While  the  question  is  not  free  from  doubt,  yet 
we  are  constrained  to  hold  that  the  question  of  contrib- 
utory negligence  was  properly  submitted  to  the  jury, 

2.  The  question  of  negligence  on  the  part  of  the 
defendant  was  properly  submitted  to  the  jury,  and  we 

cannot  interfere.  It  is  said  in  argument  that 
»Mj«-wirBiii«-  there  is  no  evidence  that  Grimmelman  was 
•uipttoi.    '      not   warned    of   the  danger,   and  that  the 

presumption  is  that  he  was  so  warned.  We 
do  not  think  this  is  the  rule.  Greenleaf  v.  Rail- 
road Co.,  29  Iowa,  46;  Smith  v.  Car  Works  (Mich.) 
27  N.  W.  662;  Shearm.  &  R.  Neg.  §  99,  and  authori- 
ties cited.  Appellant  relies  upon  the  case  of  Wanna- 
maker  v.  Burke,  ill  Pa.  St.  423,  2  Atl.  500,  which  is 
a  case  where  defendant  in  error  fell  into  a  hole  in  an 
upper  story  of  plaintiff  in  error's  tailoring  establish- 
ment. In  that  case  the  plaintiff  in  error  insisted  that, 
as  the  hole  was  in  such  position  in  the  room  as  not  to  be 
in  the  ordinary  line  of  travel,  the  fact  that  it  was  un- 
covered was  not  evidence  of  negligence.  This  point 
was  sustained  by  the  court  of  appeals,  but,  in  the 
course  of  the  opinion,  Paxson,  J.,  in  speaking  for  the 
court,  said  :  "If  the  hole  had  been  in  the  middle  of  the 
room,  near  a  passageway,  or  where  persons  were  accus- 
tomed to  pass  and  repass  in  the  regular  course  of  busi- 
ness, it  would  have  been,  perhaps,  a  question   for  the 
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jury  whether  leaving  it  uncovered,  or  insuflSciently 
protected,  even  for  a  short  space  of  time,  was  not  neg- 
ligrence.  But  here  was  a  small  hole  in  the  floor,  on  the 
extreme  side  of  the  building,  within  one  inch  of  the 
wall,  outside  of  the  ordinary  walks  of  any  one.  *  * 
*  The  defendants  could  not  have  anticipated  such  an 
accident  as  this  as  likely  to  flow  from  the  condition  of 
the  hole  at  that  time,  and  they  are  not  to  be  held  to  a 
rule  which  would  prevent  the  possibility  of  an  acci- 
dent." In  the  case  at  bar  the  jury  may  well  have 
found  that  the  excavation  was  made  on  the  line  of  the 
path  the  defendant's  employees  were  accustomed  to 
travel,  and  that  the  edge  of  the  hole  was  close  to  a  path 
left  at  the  side  of  the  ditch  for  the  employees  to  use  in 
the  performance  of  their  labors.  The  court  below  very 
clearly  charged  the  jury  with  reference  to  the  duty 
resting  upon  defendant  with  reference  to  furnishing  its 
employees  with  a  safe  place  in  which  to  work,  and  as 
to  g-iving  plaintiff's  intestate  notice  of  the  unknown 
dangers  incident  to  his  change  of  work.  And  we  can- 
not disturb  the  verdict.  It  is  not  to  be  overlooked  that 
this  is  the  second  time  that  a  jury  has  returned  a  verdict 
for  the  plaintiff.  We  have  frequently  held  that  in  such 
a  case  it  requires  a  strong '  showing  of  abuse  of  judg- 
ment on  the  part  of  the  jury,  and  of  discretion  on  the 
part  of  the  judge  in  refusing  another  trial,  to  justify 
us  in  interfering.  Gaslight  Co.  v.  Greene,  28  Iowa, 
289 ;  Hollenbeck  v.  City  of  Marshalltown,  62  Iowa, 
21,  17  N.  W.  155 ;  State  t;.  Cross,  12  Iowa,  66. 

3.  Appellee  was  permitted  to  prove  that  his  intestate 
had  been  an  apprentice  at  the  plasterers'  and  brick- 
layers' trade  for  two  or  three  years  before 
he  went  to  work  for  the  railway  company,  w5r*w  fn^JIItSe*/ 
and,  while  he  had  not  fully  learned  the  plas-  iXiJJ|"i5^y7 
tering  business,  yet  that  he  could  do  a  good 
day's  work  at  it.     He  was  also  permitted  to  show  that 
the  average  wages  paid  to  plasterers  at  the  time  of 
Grimmerman's  death  was  four  dollars  per  day.     Ap- 
pellant assigns  errors  on  these  rulings.      We   think 
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they  were  correct.     See  Ray  burn  v.  Railway  Co.,  74 
Iowa,  643,  35  N.  W.  606,  and  38  N.  W.  520. 

4.  Complaint  is  made  of  instructions  4  and  5  g-iven  to 
the  jury.  Counsel  does  not  say  that  they  are  errone- 
ous, considered  abstractly,  but  they  do  insist  that, 
as  applied  to  the  facts,  they  are  erroneous  and  mislead- 
ing. We  have  fully  considered  the  questions  argued 
in  the  first  and  second  divisions  of  this  opinion,  and 
need  not  further  refer  to  them. 

5.  It  is  said  that  the  special  findings  are  inconsistent 
with  the  general  verdict,  and  that  judgment  should 
have  been  ordered  for  defendant  on  the  special  findings. 
The  argument  proceeds  on  the  theory  that  plaintiff's 
intestate  knew  of  the  excavation  and  the  dangers  inci- 
dent to  passing  it,  or  that,  if  he  did  not  know,  he  ought 
to  have  known,  had  he  exercised  ordinary  care  and 
prudence  for  his  safety.  The  jury  specially  found,  in 
answer  to  the  twentieth  interrogatory,  that  he  did  not 
know  of  the  excavation,  and  that  it  was  filled  with  hot 
water.  It  is  also  argued  that  the  twentieth  interroga- 
tory was  erroneously  submitted,  because  it  is  vague, 
indefinite,  and  misleading.  While  the  interrogatory 
may  be  construed  to  contain  two  questions,  either  of 
which  might  be  answered  by  *'Yes"  or  "No,"  yet  we 
think  it  was  not  misleading,  and  that  the  jury  fully 
understood  its  import  when  returning  their  answer 
thereto.  The  answers  returned  to  the  other  interroga- 
tories clearly  indicate  that  they  proceeded  carefully  and 
intelligently  in  arriving  at  their  conclusions,  and  that, 
in  answering  the  one  in  question,  they  intended  to  say 
that  Grimmelman  had  no  knowledge  of  either  the  ex- 
cavation, or  of  the  hot  water  therein.  The  fact  that  the 
question  was  involved,  or  that  it  called  for  two  answers, 
was  not  made  a  ground  of  objection.  It  also  appears 
that  many  of  the  interrogatories  submitted  by  the  de- 
fendant were  in  the  same  form, — noticeably,  the  fourth. 
But,  if  it  should  be  held  that  the  interrogatory  was 
faulty  in  form,  its  submission  would  not  be  a  ground 
for  disturbing  the  verdict.  The  result  would  be  the 
same  without  this  answer  thereto  as   with  it.      The 
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interrogatories  submitted  by  the  defendant  did  not 
cover  the  whole  case.  They  did  not  go  to  the  knowl- 
edge of  Grimmelman  of  the  excavation  which  caused 
his  death,  and  of  the  danger  incident  to  passing  the 
same. 

« 

We  have  examined  the  whole  record  with  care,  and  are 
all  of  opinion  that  we  cannot  interfere  with  the  verdict, 
or  with  the  discretion  vested  in  the  trial  court  in  over- 
ruling the  motion  for  a  new  trial  on  the  ground  of  in- 
suflBciency  of  the  evidence.     Affirmed.  • 


Carmer  et  aL 

V. 

Chicago,  St.  P.,  M.  &  O.  Ry.  Co. 

{Supreme  Court  of  Wisconsin ,  March  i6,  iSgf,) 

Killing  of  Child  at  Crossing— Climbing  over  Train — Negligence — 
Contributory  Negligence — Question  for  Jury.— In  an  action  to 
recover  for  the  death  of  a  boy,  8>^  years  old,  who  was  killed  by  being* 
thrown  under  a  freight  train  while  trying  to  climb  through  the 
opening  between  two  cars  of  the  train  which  was  standing  over  a 
crossing  in  a  village,  there  was  evidence  that  the  train  had  blocked 
such  crossing,  at  which  there  were  three  tracks,  for  50  minutes ; 
there  was  also  evidence  tending  strongly  to  show  that  such  cross- 
ing, while  not  a  legal  crossing,  was  a  licensed  way,  and  that  the 
whole  distance  between  the  crossing  and  the  depot,  a  space  of  150 
feet,  was  almost  constantly  used  by  grown  persons  and  children  in 
passing  and  repassing,  with  the  knowledge  of  the  railway  employees, 
and  without  their  objection,  and  also  that  children  played  in  the 
space  between  the  tracks.  There  was  proof  that  adults  and  children 
frequently  crawled  under  or  climbed  over  trains  at  that  place  under 
like  circumstances,  and  that  upon  the  day  of  the  accident  the  con- 
ductor saw  children  playing  between  the  tracks  and  attempting  to 
ride  on  the  cars  of  his  train  as  it  came  in.  The  evidence  as  to  the 
giving  of  the  signals  before  the  starting  of  the  train  was  conflicting. 
No  trainman  saw  the  children  or  knew  of  the  accident  at  the  time. 
Held,  that  the  questions  of  the  negligence  6i  the  trainmen  and  of 
the  contributory  negligence  of  the  deceased  were  for  the  jury. 

Appeal  from  Douglas  county  superior  court.     Re- 
versed. 
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The  plaintiffs'  intestate,  a  boy  8j4  years  of  age,  was 
run  over  and  killed  by  a  freight  train  operated  by  the 
defendant  at  the  village  of  Hawthorne,  November  11, 
1892 ;  and  this  action  is  brought  by  the  administrators 
of  his  estate,  under  the  statute,  to  recover  damages 
therefor.  There  was  little  dispute  upon  the  trial  as  to 
the  facts.  The  village  in  question  is  a  small  hamlet  on 
the  line  of  defendant's  road,  containing  at  the  time  of 
the  accident  probably  between  100  and  200  inhabitants  ; 
the  houses  being  mostly  built  along  the  railway  tracks, 
which  at  this  point  run  nearly  north  and  south.  There 
were  three  tracks  running  through  the  entire  village, — 
the  main  track,  the  side  track  on  which  cars  were 
stored,  which  was  east  of  the  main  track,  and  the  pass- 
ing track,  which  was  used  when  trains  passed  each 
other  on  the  west  side  of,  and  about  40  feet  distant 
from,  the  main  track.  The  two  switch  tracks  were 
about  1,000  feet  in  length.  At  about  the  middle  of  the 
switch  tracks  the  people  of  the  village  were  accustomed 
to  cross  the  three  tracks  from  one  side  of  the  village  to 
the  other,  both  on  foot  and  with  teams,  and  had  been 
accustomed  to  so  cross  for  several  years  before  the 
accident.  The  railroad  company  had  constructed  plank 
crossings  at  this  point  over  the  main  track  and  the  east 
side  track,  but  not  over  the  passing  track.  A  highway- 
came  up  to  this  crossing  on  the  east  side,  and  another 
on  the  west  side,  but  no  legal  highway  had  ever 
been  laid  across  the  railroad  tracks.  About  150 
feet  north  of  this  crossing  stood  the  depot,  which  was 
between  the  main  and  passing  tracks,  and  the  most  of 
the  buildings  in  the  village  were  near  the  depot,  on  the 
west  side  of,  and  close  to,  the  passing  track.  The 
people  of  the  village  used  the  space  between  the  tracks 
indiscriminately  for  crossing  the  tracks,  and  children 
played  between  the  main  track  and  the  passing  track. 
The  school  house  was  on  the  west  side  of  the  tracks, 
and  about  200  feet  south  of  the  crossing.  The  school 
children  were  about  30  in  number,  about  half  of  them 
coming  from  the  east  side  of  the  village.  On  the  day 
of  the  accident  the  plaintiffs'  intestate  had  attended  the 
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morning'  session  of  school  with  two  other  boys.  They 
got  out  of  school  a  little  before  11  o'clock  a.  m.,  and 
came  down  to  the  track,  and  found  a  freight  train  of  28 
cars  standing  on  the  passing  track.  They  went  south 
to  the  end  of  the  train,  and  crossed  the  track  to  the  east 
side,  where  one  of  the  boys  lived,  and  then  returned 
north  to  the  crossing,  intending  to  go  to  the  hotel  on 
the  west  side  of  the  track,  where  the  intestate  was 
living  with  his  parents.  The  train  was  still  standing 
on  the  passing  track,  and  thev  stopped  and  played  a 
while  in  the  40  foot  space  between  the  passing  track 
and  the  main  track.  While  the  boys  were  here  the 
intestate's  father  climbed  through  the  standing  freight 
train,  and  went  eastward  towards  the  mill  pond  to 
scale  some  logs.  He  told  the  intestate  to  be  careful  for 
the  cars.  After  playing  for  a  while  the  boys  started 
to  climb  through  the  opening  between  two  cars  which 
stood  over  the  crossing.  Just  as  they  had  got  well 
on  one  end  of  one  of  the  cars,  upon  a  small  platform 
of  what  is  called  a  * 'gondola  car,"  the  train  started 
with  two  or  three  jerks.  The  boy  Roscoe  was  in  the 
middle,  between  his  comrades.  The  two  companions 
succeeded  in  jumping  off,  one  on  either  side,  but  the 
intestate  was  thrown  down  between  the  cars  and  run 
over  and  killed.  There  is  a  dispute  in  the  evidence  as 
to  whether  any  signals  were  given  before  the  train 
started.  No  trainman  saw  the  boys  or  knew  of  the 
accident  at  the  time.  The  freight  train  had  stood  on 
the  crossing  nearly  or  quite  50  minutes,  waiting  for  the 
passenger  train  from  the  north.  Upon  this  state  of  the 
evidence  a  verdict  for  the  defendant  was  directed  and 
rendered,  and  from  judgment  thereon  the  plaintiffs 
appealed. 

Hetzel  &  Smarts  for  appellants. 
Pope  &  Perrin^  for  respondent. 

WiNSi^ow,  J.  (after  stating  the  facts).  Had  the 
plaintiffs'  intestate  been  an  adult  attempting  to  climb 
between  the  car's  under  the  circumstances  stated,  it 
seems  that  he  would  have  been  guilty  of  contributory 
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negf licence,  as  a  matter  of  law.  Flynn  v.  Railway  Co., 
83  Wis.  238,  53  N.  W.  494.  There  is  no  such  hard  and 
fast  rule,  however,  applicable  to  children  of  the  tender 
age  of  the  intestate.  Generally  the  question  as  to  the 
degree  of  diligfence  required  of  the  child  must  be  sub- 
mitted to  the  jury.  Whalen  v.  Railway  Co.,  75  Wis.  654, 
44  N.  W.  849.  Certainly  the  present  is  not  a  case  where 
the  court  can  say,  as  a  matter  of  law,  that  the  child  was 
guilty  of  contributory  neglig-ence.  McVoy  v,  Oakes, 
91  Wis.  214,  64  N.  W.  .748.  Contributory  negligence 
not  being  shown  as  matter  of  law,  the  sole  question  is 
whether  there  is  proof  of  negligence  on  the  part  of  the 
employees  of  the  railway  company  suflScient  to  go  to  the 
jury.  There  was  much  proof  tending  to  show  that  the 
place  where  the  boy  was  injured  was  a  licensed  way, 
within  the  decisions  of  this  court.  There  seemed  to  be 
no  substantial  dispute  on  the  question,  but,  even  if  there 
was  a  dispute,  there  was  certainly  ample  evidence  to  re- 
quire the  submission  of  the  question  to  the  jury.  Mason 
V.  Railway  Co.,  89  Wis.  156,  61  N.  W.  300.  Not  only 
did  the  proof  tend  to  show  that  there  was  a  licensed 
way,  but  it  also  tended  strongly  to  show  that  the  entire 
space  between  the  depot  and  the  crossing,  including 
the  tracks,  and  the  ground  between  the  tracks,  was 
almost  constantly  used  by  grown  persons  and  children 
passing  and  repassing  with  the  knowledge  of  the  rail- 
way employees,  and  without  objection  to  such  use. 
Whatever  may  be  the  law  in  other  jurisdictions,  it  is 
very  well  settled  in  this  state  that  trains  cannot  be 
operated  in  such  places  in  the  same  manner  that  they 
may  be  lawfully  operated  in  the  country.  Such  a  state 
of  facts  calls  for  the  exercise  of  some  additional  care  in 
the  movement  of  trains.  The  care  to  be  exercised  is 
undoubtedly  that  degree  of  care  which  is  reasonably 
adequate  to  meet  and  avoid  the  dangers  which  ought  to 
be  anticipated  under  the  circumstances.  Townley  v. 
Railway  Co.,  53  Wis.  626,  11  N.  W.  55;  Whalen  r. 
Railway  Co.,  75  Wis.  654,  44  N.  W.  849  ;  Johnson  v. 
Transfer  Co.,  86  Wis.  64,   56  N.    W.   161.     It  was 
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clearly  a  question  for  the  jury  in  the  present  case  to 
decide  whether  the  trainmen  ought,  in  the  exercise  of 
due  care,  to  have  anticipated  that  a  child  might  be 
present  on  the  track  or  on  the  cars  when  the  train 
started,  and,  if  so,  whether  some  greater  degree  of 
care  should  have  been  exercised  in  giving  warning  of 
the  starting  of  the  train,  or  some  greater  precaution 
taken  to  guard  against  such  an  accident.  The  train 
had  stood  in  that  place  for  nearly  an  hour,  blocking  all 
the  communication  between  the  two  sides  of  the  village. 
The  proof  was  ample  to  show  that  grown  persons  and 
children  frequently  crawled  under  or  climbed  over 
trains  at  that  place  under  like  circumstances.  Upon 
this  very  day  the  conductor  of  the  train  saw  children 
playing  between  the  tracks  and  attempting  to  ride  on 
the  cars  of  his  train  when  it  pulled  in.  The  question 
whether  he  and  his  colleagues  in  the  management  of 
the  train  exercised  that  degree  of  care  when  the  train 
pulled  out  which  ought  to  have  been  exercised,  in  view 
of  the  dangers  to  be  reasonably  anticipated,  was  a 
question  for  the  jury.  Judgment  reversed,  and  action 
remanded  for  a  new  trial. 
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MaysviltLE  &  B.  S.  R.  Co. 

V. 

HOLrTON  et  UX. 

{Court  of  Appeals  of  Kentucky ,  Feb,  /j,  iSgj,) 

Right  of  Way — Adverse  Possession — Re-entry. — In  1853  a  land- 
owner g-ave  a  right  of  way  over  his  land  to  a  railway  company  by 
deed,  the  deed  not  identifying  the  land,  the  location  of  the  rig'ht  of 
way,  or  its  extent,  with  any  certainty.  At  the  time  of  the  g-iving 
of  the  deed  the  line  had  been  located  over  such  land,  but  the  follow- 
ing year  the  work  of  construction  was  abandoned,  and  not  resumed 
until  1871,  when  the  line  was  relocated  on  such  land,  and  stakes 
driven  to  mark  the  line,  and  in  1877  the  company  again  took  posses- 
sion of  the  right  of  way  by  sending  an  agent  to  walk  over  it  and 
restake  it,  but  the  work  of  constructing  the  railroad  on  such  land 
was  not  undertaken  until  1886.  Five  years  after  the  date  of  the 
deed  conveying  such  right  of  way,  the  land,  including  the  right  of 
way,  was  sold  and  the  purchaser  inclosed  it,  and  he  and  his  vendees 
used  the  right  of  way  along  with  the  rest  of  the  land  for  agricul- 
tural purposes.  Held^  that  the  location  of  the  right  of  way  and  the 
walking  over  the  land  by  an  agent  of  the  company  were  not  suffi- 
cient to  have  established  a  re-entry,  as  against  the  continued  and 
actual  adverse  possession  held  by  the  vendees  and  those  under 
whom  they  claimed,  or  to  have  broken  the  continuity  of  their 
adverse  holding. 

Appeal  from  Lewis  county  circuit  court.    Affirmed. 

Wadsworth  &  Cochran^  for  appellant. 
W.  C,  Halbert,  for  appellees. 

BuRNAM,  J.  In  October,  1889,  the  appellees,  Holton 
and  wife,  filed  in  the  Lewis  circuit  court  their  petition, 
in  which  they  sougfht  to  recover  damages  from  appellant 
for  an  alleged  wrongful  entry  upon  appellees'  land  by 
appellant's  construction  and  operation  thereon  of  its 
railroad,  said  land  being  owned  by  the  wife ;  and  they 
further  sought  to  recover  for  permanent  and  continued 
trespass  by  the  appropriation  of  the  land  taken  by 
appellant,  and  for  incidental  damages  to  the  residue  of 
the  tract,  said  damages  being  alleged  in  the  sum  of 
$1,500.     Appellant  admitted  the  entry  complained  of* 
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and  the  construction  and  operation  of  the  railroad,  and 
pleaded  justification  of  same,  by  alleg^ing*  that,  prior  to 
the  acquisition  of  the  land  in  question  by  appellees,  the 
railroad  or  its  vendors  had  acquired  a  written  grant  of  the 
right  of  way  over  same,  upon  which  to  locate  and  build 
its  railroad,  from  the  then  owner  of  the  land,  and  from 
whom  appellees  subsequently  acquired  the  title,  claim- 
ing such  right  and  title  under  a  deed  from  one  William 
McClain,  dated  May  3,  1853.  Appellees,  by  replies, 
traversed  all  the  affirmative  allegations  of  appellant's 
answer,  and  pleaded  and  relied  upon  actual,  continuous 
adverse  possession,  under  color  of  title,  of  all  the  land 
sued  for,  for  more  than  15  years  prior  to  the  commission 
of  the  acts  complained  of,  in  1887,  for  which  the  suit 
was  brought ;  it  being  alleged  in  the  reply  that  appel- 
lant's grant  of  the  right  of  way  was  obtained  in  1852, 
that  in  1854  appellant  became  insolvent,  and  ceased  the 
construction  of  its  road  until  the  summer  of  1856.  They 
claim  that  in  1858  John  S.  Nixon  purchased  the  land  in 
question  at  a  commissioner's  sale  on  Jul}^  15,  1858,  ob- 
tained a  deed  therefor,  and  took  possession  of  said  land 
under  said  deed  ;  that  he  held  possession  of  same, 
including  the  right  of  way,  claiming  adversely  to 
appellant,  until  the  year  1864  ;  that  in  that  year  Nixon 
sold  and  conveyed  said  land,  by  general  warranty  deed, 
to  John  and  Thomas  Willim,  and  that  the  said  Willims 
took  possession  of  and  held  it,  claiming  it  adversely, 
until  April,  1874 ;  that  at  that  time  the  said  Willims 
sold  and  conveyed  said  land  to  the  appellee  Martha 
Holton,  and  thereupon  she  and  her  husband  entered 
upon  and  took  possession  of  same,  and  held  same  until 
the  wrongful  entry  complained  of,  which  was  made  in 
the  year  1887,  claiming  that  the  appellees  and  those 
under  whom  they  held  had  been  and  were  in  the  exclu- 
sive, adverse,  and  uninterrupted  possession  of  said  land, 
including  the  right  of  way.  The  appellant,  by  a 
rejoinder,  denied  the  allegation  of  continued  adverse 
possession  on  the  part  of  those  under  whom  appellees 
claimed  and  alleged  affirmatively  that  in  1871  its  vendee, 
the  Kentucky  &  Great  Eastern  Railway  Company,  re- 
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entered  upon  the  right  of  way,  and  held  same  until 
1873  ;  that  in  1877  appellant  took  possession  of  •  said 
right  of  way,  the  contract  of  sale  being*  rescinded ;  and 
that  in  1886  it  re-entered,  and  built  and  constructed  the 
road ;  and  denying,  in  substance,  that  appellees  had 
been  for  15  years  in  the  continuous  adverse  possession 
of  said  right  of  way  at  any  time  between  1858  and  1887. 
All  these  affirmative  allegations  were  denied  by  appel- 
lees in  their  rebuttal.  This  case  was  tried  before  a 
jury,  and  resulted  in  a  verdict  of  $700  for  appellees, 
upon  which  judgment  was  entered,  and  from  that  judg- 
ment this  appeal  is.  prosecuted. 

The  appellant  asks  a  reversal  of  that  judgment — First, 
because  the  court  erred  in  allowing  immaterial  and 
illegal  evidence  to  go  to  the  jury,  to  which  the  defend- 
ant excepted ;  second,  that  the  court  erred,  to  the 
prejudice  of  the  defendant,  in  refusing  to  permit  certain 
legal  and  material  testimony  to  go  to  the  jury,  which 
was  offered  by  appellant ;  third,  that  the  court  erred, 
to  the  prejudice  of  the  defendant,  in  giving  to  the  jury, 
upon  motion  of  plaintiffs,  instructions  1,  2,  and  3,  to 
which  defendant  objected  and  excepted  ;  fourth,  that 
the  court  erred,  to  the  prejudice  of  the  defendant,  in 
refusing  to  give  to  the  jury,  on  motion  of  defendant, 
instructions  A  and  B,  to  which  defendant  excepted  ; 
fifth,  that  the  verdict  is  not  sustained  by  the  evidence, 
and  is  against  the  weight  of  same. 

We  do  not  think  that  there  was  any  material  error  to 
the  prejudice  of  the  defendant  in  the  admission  of 
illegal  testimony,  or  in  the  refusal  of  the  court  to  allow 
proper  testimony  in  behalf  of  the  appellant  to  go  to  the 
jury. 

xhe  evidence  in  the  case  is  comparatively  simple  and 
short.  In  July,  1858,  Wallace,  master  commissioner  of 
the  Kenton  circuit  court,  conveyed  the  tract  of  land 
now  owned  by  appellees  to  one  John  S.  Nixon,  includ- 
ing the  land  claimed  as  a  right  of  way  by  appellant. 
In  February,  1864,  Nixon  and  wife  sold  and  conveyed 
said  land,  by  general  warranty  deed,  to  John  P.  and 
Thomas  H.  Willim.     In  April,  1874,  the  Willims  con- 
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veyed  said  land,  by  general  warranty  deed,  to  Martha 
Holton,  the  appellee  herein.  The  evidence  shows  that 
the  appellees  herein  and  each  of  their  vendors  above 
recited  held  the  possession  of  the  land  under  the  deeds 
and  that  the  land  was  inclosed  by  fences  when  Nixon 
sold  it  to  the  Willims,  and  gfave  them  possession. 
They  were  certainly  in  actual  possession  of  the  whole 
farm.  Upon  this  question  of  adverse  possession  John 
P.  Willim  says :  '*We  took  possession  of  the  place, 
when  we  boug-ht  it,  to  the  full  extent  of  the  boundary 
named  in  the  deed.  We  had  tenants  on  it  all  the  time 
we  owned  it.  We  kept  it  fenced  all  the  time  we  owned 
it.  We  knew  nothing:  of  the  claim  of  the  railroad  for 
rigcht  of  way  while  we  owned  this  farm,  and  we  notified 
the  railroad  people  in  1873  or  1874  not  to  enter  it." 
Mrs.  John  Soister  testifies  that  she  and  her  husband, 
John  Soister,  resided  on  the  farm  as  tenants  of  Willim, 
in  1873  and  1874,  and  that  no  work  was  done  on  the 
farm  by  the  railroad  during  that  time.  Her  husband 
notified  the  railroad  not  to  pass  through  the  place,  and 
they  left,  without  doing*  any  work.  The  appellee  W. 
J.  Holton  testifies  that  he  took  actual  possession  of  this 
farm  in  1875  ;  that  he  had  no  notice  of  any  rigfht  of 
way  for  a  railroad  track  over  it.  He  testifies  that  the 
whole  of  the  land  had  been  inclosed  by  fence  ever 
since  he  owned  it.  On  this  question  of  adverse  use  the 
appellant  introduced  only  one  witness.  Col.  Childs,  its 
chief  engineer,  who  testified  that  he  was  the  chief 
engineer  of  the  defendant  company  from  the  time  it 
began  the  construction  of  its  road,  in  1852,  down  to  its 
completion,  in  1888.  He  says  that  preliminary  surveys 
were  made  in  1852,  and  it  was  located  and  put  under 
contract,  and  that  a  good  deal  of  work  was  done  west 
and  east  of  plaintiffs'  farm,  but  none  on  it ;  that  work 
was  suspended  in  1854.  He  also  claims  that  he  had 
procured  a  grant  of  the  right  of  way  from  William  Mc- 
Clain,  which  was  as  follows  :  *'Know  all  men  by  these 
presents,  that  I,  for  the  purpose  of  securing  the  location  of 
the  Maysville  &  Big  Sandy  Railroad  on  the  route  through 
my  land,  do  hereby  bargain,  sell,  release,  and  convey 
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unto  the  said  Maysville  &  Big  Sandy  .Railroad  Com* 
pany  all  my  right,  title,  and  interest,  legal  or  equitable^ 
in  and  to  so  much  of  my  land  on  which  said  railroad 
shall  be  located  or  be  necessary  for  the  location,  con- 
struction,  and  maintenance  and  proper  use  of  said  road, 
granting  a  full,  free,  and  uninterrupted  right  of  way 
for  said  railroad  through  my  said  land,  so  long  as  it 
shall  continue  to  be  used  as  a  railroad,  and  releasing 
and  relinquishing  all  claim  for  damages  in  consequence 
of  the  location  upon  and  use  by  said  company  of  said 
land  for  the  purposes  of  said  road  ;  to  be  held  and  en- 
joyed by  the  said  company  for  the  purposes  of  their 
road  as  long  as  it  shall  continue  to  be  used  as  a  rail* 
road,  but  no  longer,  the  title  and  possession  lo  revert 
to  me  upon  the  discontinuance  of  said  railroad.  Wit- 
ness my  hand  this  3d  day  of  May,  1853.  [Signed] 
William  McClain."  Witness  testified  that,  at  the  time 
he  obtained  the  aforesaid  release  from  McClain,  the 
road  had  been  located,  and  stakes  marking  the  location 
were  standing  on  the  land  ;  that  after  the  abandonment, 
in  1854,  the  work  of  constructing  said  road  was  not 
commenced  again  until  1871  or  1872,  but  that  the 
organization  was  kept  up,  the  witness  being  a  director 
during  that  time,  but  that  the  road  had  been  sold  under 
proceedings  to  enforce  the  mortgage,  and  had  been 
purchased  by  Harrison  Taylor  and  others,  who  had 
reorganized  it ;  that  in  1871  to  1873  the  company,  as 
reorganized,  sold  its  rights  to  the  Kentucky  &  Great 
Eastern  Railway  Company,  who  began  the  construc- 
tion anew ;  and  that  in  1871  and  1872  the  lines  of 
the  road  were  retraced  through  the  plaintifiFs'  land, 
and  stakes  were  driven  in  the  ground,  but  that  no  work 
was  done  on  the  land,  although  some  work  was  done 
east  of  it,  as  far  as  Concord,  and  west  of  it,  between  it 
and  Maysville.  He  also  testified  that  some  work  was 
done  to  within  50  feet  of  plaintiffs*  line  ;  that  in  1877 
the  defendant  company  took  possession  of  the  land 
again,  and  sent  him  over  the  line  to  see  the  landholders, 
and  take  possession  of  the  right  of  way,  which  he  did 
by  walking  on  foot.     He  claimed  that  he  saw  the  plain* 
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tiff,  W.  J.  Holton,  at  his  place  along  the  right  of  way,* 
and  notified  him  of  his  purpose,  and  that  he  took  pos- 
session of  his  right  of  way  on  behalf  of  the  company. 
He  also  proved  that  the  land  claimed  by  plaintiffs  was 
the  same  as  that  which  was  conveyed  to  the  road  under 
the  McClain  deed.  Witness,  on  cross-examination, 
testified  that  he  got  away  from  Kentucky  in  January, 
1855,  and  did  not  return  to  stay  until  1869  ;  that  the 
grading  through  plaintiffs'  place  was  done  in  August 
and  September,  1886 ;  that  he  saw  Holton  in  Maysville 
in  1886 ;  and  that  he  claimed  pay  for  the  right  of  way 
through  his  land.  His  testimony  shows  that  no  work 
was  ever  done  by  the  appellant  upon  appellees'  land 
under  the  conveyance  from  McClain  at  any  time  before 
1886,  except  to  survey  the  line,  and  drive  down  some 
stakes,  and  that  this  would  take  from  half  an  hour  to 
an  hour  on  plaintiffs'  farm  each  time  it  was  surveyed. 
The  deed  from  William  McClain,  dated  1853,  under 
which  appellant  claimed  title  to  the  right  of  way,  is 
singularly  indefinite.  It  does  not  identify  the  property, 
or  define  the  location  of  the  right  of  way,  or  the  extent 
of  same,  with  any  certainty  ;  it  does  not  even  locate  the 
land.  It  would  not  have  been  possible,  without  the 
parol  evidence  of  Childs,  to  have  identified  the  land  of 
the  appellee  Martha  Holton  as  the  same  land  over 
which  McClain  undertook  to  give  the  right  of  way  by 
his  deed  of  1853 ;  and  during  the  long  period  of  time 
between  May,  1853,  and  1886,  there  is  no  evidence  that 
the  appellant  was  ever  on  this  land  exceeding  three 
times,  and  then  remained  only  long  enough  to  survey 
the  land  and  drive  stakes  every  100  feet.  The  acts  and 
possession  of  appellant,  so  far  as  asserting  owner- 
ship to  the  right  of  way  is  concerned,  do  not  seem  to 
us  to  have  been  sufficient  to  have  given  notice  to  per- 
sons who  had  purchased  the  property  in  good  faith  of 
the  rights  which  appellant  claims  bad  been  granted  to 
it.  It  does  not  seem  to  us  from  the  evidence  in  this 
case  that  appellant  ever  took  or  had  possession  of  this 
right  of  way  at  any  time  after  1864.  The  mere  walk- 
ing along  the  right  of  way  by  the  witness  Childs,  and 
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restaking  said  right  of  way,  were  not  sufficient  to  have 
established  a  re-entry,  as  against  the  continued  and 
actual  adverse  possession  held  by  appellees  and  those 
under  whom  they  claim,  or  to  have  broken  the  continu- 
ity of  their  adverse  holding.  *'  The  authorities  hold 
that  such  entry  must  be  evidenced  by  distinct  acts  of 
ownership,  and  that  there  must  be  explicit  declaration 
or  an  act  of  notorious  dominion  by  which  the  claimant 
challenges  the  right  of  the  occupant."  Or,  as  was  said 
by  Judge  Gibson  in  the  Pennsylvania  case :  **  The 
entry  must  bear  on  the  face  of  it  the  unequivocal  intent 
to  resume  the  possession."  It  has  been  held  that  it  is 
not  every  entry  upon  the  premises  without  permission 
that  will  disturb  the  adverse  possession.  "  A  man 
may  tread  upon  his  own  soil,  and  still  be  as  much  out 
of  possession  of  it  there  as  elsewhere."  He  must 
assert  bis  claim  notoriously  and  openly,  or  perform 
some  act  that  will  reinstate  him  in  possession,  before 
he  can  regain  what  he  has  lost. 

It  does  not  seem  to  us  that  the  possession  of  the 
appellee  of  this  property  or  that  of  her  vendors  was 
ever  seriously  challenged  or  disputed  by  appellant. 
Col.  Childs,  the  engineer  of  the  railroad  company,  did 
nothing  on  this  land,  so  far  as  ownership  is  concerned, 
which  he  could  not  have  done  on  any  land.  The  mere 
entry  for .  the  purpose  of  survey,  or  to  drive  down 
stakes,  is  not  sufficient  to  divest  the  occupant  of  title 
who  holds  the  possession  and  claims  the  property,  or 
to  give  notice  to  the  occupying  claimant  that  the  com- 
pany was  asserting  the  right  of  way  over  his  farm* 
See  Lewis,  Em.  Dom.  145 ;  2  Wood,  R.  R.  p.  243. 
"  A  contract  with  the  owner  to  build  a  road  through 
his  land,  and  staking  out  the  tract,  is  not  such  occupa- 
tion as  will  be  notice  of  the  right  of  the  company 
against  the  subsequent  mortgagee."  The  acts  of 
Childs  were  not  sufficient  to  apprise  appellees  or  their 
vendors  of  the  claim  of  the  railroad,  or  to  divest  them 
of  their  adverse  possession.  The  testimony  showsi 
conclusively  that  neither  Holton  nor  Willim,  during  a 
period  of  more  than  20  years,  knew  of  this  claim  of  the 
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railroad  company  to  a  right  of  way  over  the  land,  or  of 
any  act  that  indicated  that  their  rights  to  same  were 
disputed,  or  their  possession  or  right  of  possession 
was  invalid. 

The  appellant  raises  the  point  that  even  if  there  had 
been  no  interruption  of  the  possession  of  appellee  and 
her  vendors,  as  shown,  the  evidence  as  to  the  user  was 
not  enough  to  bar  appellant's  grant  of  the  right  of  way, 
claiming  that  the  substance  of  the  evidence  as  to  diverse 
user  on  the  part  of  appellee  and  her  vendors  was  that 
the  right  of  way  was  within  the  boundary  of  their 
deeds  and  inside  their  fences,  and  that  there  was  no 
evidence  of  the  right  of  way  ever  having  been  put  to 
any  use  except  in  1873  or  1874.  Willim's  tenant  had 
a  crop  of  corn  on  it,  but  appellant  contends  that  this 
would  not  be  sufficient  diverse  use  to  bar  the  right,  and 
cites  an  opinion  in  the  case  of  Railway  Co.  v,  Telford's 
Ex'rs,  89  Tenn.  293,  14  S.  W.  776.  It  seems  to  us 
that  the  evidence  shows  that  the  appellee  and  her  ven- 
dor, Willim,  made  the  same  use  of  the  right  claimed 
by  appellant  that  they  did  of  every  other  part  of  their 
farm  inclosed  within  their  boundary.  There  is  no  evi- 
dence of  any  kind  to  show  that  they  ever  at  any  time 
made  any  difference  between  the  land  claimed  by  appel- 
lant and  the  balance  of  the  tract.  In  the  case  cited  by 
appellant,  the  road  'had  actually  been  constructed,  and 
was  being  daily  operated,  and  there  was  no  pretense 
that  the  right  of  the  claimant  of  the  property  by  diverse 
use  had  been  acquired  innocently  or  by  purchase.  That 
case  is  so  distinguished  from  this  by  the  facts  as  to 
bear  but  slight,  if  any,  analogy,  and  is  in  conflict  with 
the  rule  in  this  court  which  has  repeatedly  recognized 
the  doctrine  that  the  right  to  the  dominant  estate — the 
easement — may  be  extinguished  by  permitting  the 
owner  of  the  servient  estate  to  take  actual  adverse  pos- 
session of  it,  and  to  use  it  as  his  own,  for  a  period  of  15 
years.  See  the  case  of  Railroad  Co.  v.  Quinn  (Ky.)  21 
S.  W.  221,  an'd  the  authorities  there  cited.  Mere  non- 
use  will  not  be  an  abandonment  of  the  easement  if  cre- 
ated by  express  grant,  but,  if  accompanied  by  actual 
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adverse  possession  by  the  owners  of  the  servient  estate 
for  the  statutory  period  of  limitation,  the  dominant  in- 
terest will  be  extinguished. 

The  instructions  given  by  the  court  and  those  refused 
are  copied  and  annexed  hereto,  and  we  think  fully  and 
properly  give  to  the  jury  the  law  of  the  case  ;  in  fact, 
instructions  5  and  6  are  very  favorable  to  appellant ; 
and,  perceiving  no  substantial  error  to  the  prejudice  of 
the  rights  of  appellant,  the  judgment  is  affirmed. 

Instructions  1,  2,  and  3,  offered  by  appellees,  and 
given  by  court : 

*'No.  1.  The  court  instructs  the  jury  that  although 
they  may  believe  from  the  evidence  that  the  defendant, 
in  May,  1853,  acquired  from  William  McClain,  then 
the  owner  of  the  lands  now  claimed  by  the  plaintiffs,  a 
release  or  grant  of  a  right  of  way  or  easement  over 
said  lands  upon  which  to  locate  and  construct  its  rail- 
road, yet  if  the  jury  believe  from  the  evidence  that  the 
plaintiffs  and  those  through  whom  they  claim  and  de- 
rive title  to  said  lands  have  had  the  actual,  continuous, 
uninterrupted  possession  of  all  the  lands  sued  for  in 
the  petition,  claiming  the  same  adversely  to  the  defend- 
ant and  all  others,  for  fifteen  years  or  more  next  before 
the  entries  and  trespasses  by  defendant  thereon  sued 
for  in  the  petition,  then  all  right  of  title  acquired  by 
the  defendant  under  the  release  or  conveyance  from 
McClain  is  tolled  and  taken  away,  and  the  defendant 
and  all  claiming  under  it  are  barred  of  any  right  or 
easement  in  the  lands  described  in  the  petition,  and  the 
full  right  and  title  thereto  vested  in  the  plaintiffs  ; 
and,  if  the  jury  shall  believe  from  the  evidence  that 
defendant's  right  and  grant  from  McClain  was  thus 
tolled  and  barred  by  adverse  holding  in  the  manner 
aforesaid,  then  they  will  find  for  the  plainti^s  such 
damages  as  they  have  sustained  by  the  defendant's 
entry,  construction,  and  maintenance  of  its  railroad 
upon  their  lands,  not  exceeding  in  all  the  sum  of 
$1,500,  and  the  jury  being  confined  in  their  assessment 
of  such  damages  to  the  rule  laid  down  in  instruction 
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No.  3,  and  governed  by  all  the  evidence  as  to  such 
damages,  if  any  sustained. 

**No.  2.  The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  John  S.  Nixon  conveyed 
the  entire  boundary  of  land  described  in  plaintiffs'  pe- 
tition to  John  P.  and  Thomas  H.  Willim,  on  the  18th 
of  February,  1864,  and  that  said  John  P.  and  Thomas 
H.  Willim,  on  the  22d  of  April,  1874,  sold  and  con- 
veyed the  same  property  to  the  female  plaintiff,  Martha 
Holton,  and  further  believe  from  the  testimony  that  in 
pursuance  of  such  conveyances,  and  under  color  there- 
of, they,  the  said  John  P.  and  Thomas  H.  Willim,  and 
the  plaintiffs,  W.  J.  and  Martha  Holton,  entered  into 
the  actual  possession  of  the  lands  so  conveyed,  claiming* 
title  thereto  to  the  full  extent  of  the  boundary  and  title 
so  conveyed,  and  that  such  possession  of  said  land  con- 
tinued for  a  period  of  fifteen  years  previous  to  the 
defendant's  entry  sued  for,  and  during*  such  period 
their  possession  was  actual,  visible,  and  notorious,  then 
such  possession  is  adverse  and  the  jury  should  find 
for  the  plaintiffs,  and  determine  their  damages  as  indi- 
cated in  instruction  No.  3. 

'*No.  3.  The  court  further  instructs  the  jury  that, 
if  they  find  for  plaintiffs  as  indicated  in  instruction  No. 
1  or  2,  then  they  must  find  for  plaintiffs  the  value  of 
the  land  taken  by  the  defendant  for  its  road,  and,  in 
valuing-  the  same,  they  must  take  into  consideration  its 
relative  position  to  the  entire  farm  of  which  it  is  a  part, 
and  its  value  when  considered  in  its  relation  to  the 
entire  tract,  which  includes  the  actual  injury  to  the 
remainder  of  the  farm  and  its  improvements,  and  every 
direct  damage  tending  to  diminish  in  value  the  plain- 
tiffs' farm  by  reason  of  the  use  and  appropriation  of  the 
strip  actually  taken  and  used  by  defendant  in  construct- 
ing and  operating  its  road  permanently  thereon,  not 
exceeding  in  all  the  sum  sued  for,  fifteen  hundred  dol- 
lars, and  being  governed  in  such  assessment  of  damages 
by  all  the  evidence  in  the  case." 

Instructions  4,  5,  and  6,  offered  by  appellant  and 
given  to  the  jury  : 
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"No.  4.  The  jury  are  instructed,  by  the  grant  from 
William  McClain  to  the  defendant,  the  Maysville  & 
Big-  Sandy  Railroad  Company,  said  defendant  acquired 
the  rig'ht  of  way  over  the  land  owned  by  plaintiffs  ; 
and  it  was  entitledxto  enter  in  and  upon  said  land  under 
said  grant  in  1886,  and  construct  its  railroad,  unless 
the  said  grant  had  been  barred  by  adverse  use  and 
possession  continued  uninterruptedly  for  a  period  of 
fifteen  years  prior  to  the  time  in  1886  when  it  entered. 

'*No.  5.  The  jury  are  instructed  that  unless  they  be- 
lieve from  all  the  evidence  that  the  plaintiffs  and  those 
under  whom  thej^  claimed  continuously  and  uninter- 
ruptedly for  a  period  of  fifteen  years  after  1858,  and 
before  1886,  obstructed  the  right  of  defendant  or  those 
claiming  or  acting  under  them  to  enter  upon  said  land 
for  the  purpose  of  its  railroad,  by  such  open  and  noto- 
rious acts  as  were  inconsistent  with  the  rights  of  way 
granted  to  said  company,  and  so  open  and  notorious 
that  the  defendant  must  reasonably  be  considered  as 
having  had  notice  of  them,  and  from  them  to  have  known 
that  the  plaintiffs  denied  its  right  of  way,  and  that 
their  occupation  of  the  right  of  way  was  hostile  to  the 
right  of  the  company  to  enter  thereon,  they  will  find 
that  the  grant  in  question  is  not  barred  by  adverse  use 
and  possession. 

"  No.  6.  The  jury  are  instructed  that  the  mere  fact 
that  the  right  of  way  in  question  was  within  the  in- 
closure  of  the  fences  of  plaintiffs  and  those  under 
whom  they  claim  the  same,  after  the  making  of  the 
grant  or  before,  or  the  use  of  said  right  of  way  for  any 
purpose  consistent  with  the  right  of  way  granted,  are 
not  evidence  of  hostile  possession  by  the  plaintiffs  of 
the  said  right  of  way." 

Instructions  4  and  5,  offered  by  appellees,  and  re- 
fused by  court : 

'*No.  4.  The  court  further  instructs  the  jury  that 
the  writing  dated  May  3,  1853,  purporting  to  be  a  re- 
lease from  William  McClain  to  the  defendant  to  a 
right  of  way  over  his  land,  under  which  the  defendant 
claims  the  right  of  way  over  plaintiff's  farm,  is  insuffi- 
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cient  in  law  to  pass  or  convey  such  easement  or  title 
therein  to  the  defendant,  unless  the  jury  believe  from 
the  evidence  that,  in  pursuance  thereof,  the  defendant 
located  its  road  thereon,  and  took  the  actual  possession 
of  the  ri^ht  of  way  so  g'ranted  ;  and  unless  the  jury  so 
believe,  they  will  find  for  the  plaintiffs,  and  determine 
their  damag'es  as  indicated  in  instruction  No.  3. 

*'No.  5.  The  court  further  instructs  the  jury  that  if 
they  believe  from  the  evidence  that  the  plaintiffs  and 
their  vendors,  John  P.  and  Thomas  H.  Willim,  pur- 
chased and  paid  for  the  property  described  in  the  peti- 
tion without  actual  notice  of  the  release  made  by  Wm. 
McClain  to  the  defendant  on  May  3,  1853,  and  further 
believe  from  the  evidence  that,  at  the  time  they  took 
and  acquired  their  title  to  the  property,  the  defendant 
was  not  in  the  possession  of  the  right  of  way  granted, 
and  had,  at  the  time  they  so  acquired  title,  done  nothing 
under  the  release  excepting  to  survey  the  route  or 
location  of  its  road  thereon,  then  the  law  is  for  plain- 
tiffs, and  the  jury  will  so  find,  and  assess  their  damages 
as  indicated  in  instruction  No.  3." 

Instructions  A  and  C,  offered  by  appellant  and 
refused : 

'*A.  The  jury  are  instructed  that  if  they  believe 
from  the  evidence  that  in  1872  the  defendant  company 
or  the  Kentucky  &  Great  E^astern  Railroad  Company, 
by  its  agents  or  employees,  entered  upon  said  right  of 
way,  as  same  had  been  previously  surveyed  and  located 
by  it,  and  staked  same  off,  and  do  so  under  a  claim  of 
right  to  the  right  of  way,  and  to  take  possession  of 
same,  then  said  grant  has  not  been  barred  by  adverse 
possession,  and  the  jury  will  find  for  defendant." 

•'C.  The  jury  are  instructed  that  if  they  believe 
from  all  the  evidence  that  the  defendant,  by  its  agents 
and  employees,  in  1886,  entered  upon  plaintiffs*  land 
by  their  permission  or  consent,  they  will  find  for 
defendant." 
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Mechanics'  Trust  Co. 

V. 

Dandridge  et  al. 

{Court  of  Appeals  of  Kentucky,  Oct,  24,  i8g6,) 

Pledge  of  Rolling  Stock— Lien— Warehouse  Receipt— Validity.— A 
construction  company  owning  a  railway,  to  secure  the  payment  of 
a  note,  delivered  possession  of  its  rolling  stock  to  its  secretary,  who 
Was  also  manager  of  the  railway,  to  be  held  by  him  in  pledge  for 
the  benefit  of  the  payee  of  the  note  with  authority  to  issue  to  such 
payee  a  paper  in  the  nature  of  a  warehouse  receipt.  The  secretary 
issued  such  receipt,  indorsing  on  it  that  the  property  was  pledged 
to  such  payee  to  secure  the  payment  of  such  note.  Heldy  that  such 
receipt  was  invalid  and  ineffectual  as  a  warehouse  receipt,  the  sec- 
retary not  being  a  bona  fide  warehouseman,  and  that  the  holder  of 
such  note  acquired  no  lien  thereby  superior  to  that  of  other  cred- 
itors, as  there  was  no  change  of  possession,  and  nothing  to  warn 
the  public  of  any  change. 

Appeal  from  Franklin  county  circuit  court.  Re- 
versed, 

J.  W,  Bryan  and  O^Hara  &  Rouse ^  for  appellant. 
T.  N.  Li7idsay^  for  appellees. 

GuFFY,  J.  The  appellant,  Mechanics*  Trust  Com- 
pany, obtained  a  judgment  against  the  appellee,  Home 

Construction  Company,  for dollars,  upon  which 

judgment  an  execution  issued,  which  was  levied  upon 
certain  railroad  rolling  stock,  consisting  of  cars,  en- 
gines, etc.,  as  the  property  of  the  Home  Construction 
Company.  Thereupon  the  appellee,  W.  P.  Dandridge,  ^ 
Mason,  Gooch  &  Hoge  Company,  and  the  German ' 
National  Bank  of  Covington  brought  suit  to  enjoin  the 
sherifiF  of  Franklin  county  from  seizing  and  selling  said 
property.  It  is  alleged  in  the  petition  :  That  in  Decem- 
ber, 1889,  the  Home  Construction  Company  was  the 
owner  and  in  possession  of  certain  personal  property 
consisting  of  2  locomotive  engines,  Nos.  1  and  2  ;  5 
stock  cars,  Nos.  1,000  to  1,004  ;    9  box  cars,  Nos.  500 
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to  502  and  from  504  to  509  ;  and  12  flat  cars,-  Nos.  from 
1500  to  1511 ;  1  passeng-er  coach,  No.  1 ;  and  one  con- 
solidation coach,  No.  50, — ^all  lettered  "Ky.  Midland 
Railway"  ;  and  that  on  the  28th  of  December,  1889, 
the  Home  Construction  Company  became  indebted  to 
Mason,  Gooch  &  Hoge  Company  in  the  sum  of  $15,000 
and  for  which  it  executed  its  note,  and  to  secure  the 
payment  of  the  note  it  delivered  the  possession  of  all 
the  aforesaid  articles  to  W.  P.  Dandridge,  to  be  held 
by  him  in  pledge  for  the  benefit  of  Mason,  Gooch  & 
Hoge  Company,  with  authority  to  issue  to  it  a  paper  in 
the  nature  of  a  warehouse  receipt ;  and  said  Dandridge 
did  make  a  paper  in  the  nature  of  such  receipt,  by 
which  he  agreed  to  hold  and  deliver  said  property  as 
the  construction  company  might  order,  but  only  upon 
the  production  and  delivering  to  him  of  the  said  re- 
ceipt. Dandridge  indorsed  upon  the  receipt  that  the 
property  was  pledged  to  Mason,  Gooch  &  Hoge  Com- 
pany to  secure  said  note  of  $15,000,  and  the  Home  Con- 
struction Company  indorsed  the  receipt  as  follows : 
*' The  within-described  property  was  this  day  turned 
over  and  delivered  to  W.  F.  Dandridge  as  warehouse- 
man, to  be  held  by  him  as  therein  specified,  this  Dec. 
28,  1889.  The  Home  Construction  Co.,  by  James  E. 
Cantrill,  Pres.  W.  F.  Dandridge,  Sec  y."  After^ 
wards  another  indorsement  was  made  on  the  receipt 
pledging  or  attempting  to  pledge  the  property  to  secure 
the  payment  of  another  note  to  said  Mason,  Gooch  & 
Hoge  Company  for  $383.57.  Finally  the  indebtedness 
of  Home  Construction  Company  due  the  aforesaid  com- 
pany was  consolidated,  and  a  new  note  for  $16,047.54 
executed,  December  5,  1890,  at  which  time  the  con- 
struction company  made  another  extended  indorsement 
on  the  said  receipt,  pledging  the  said  property  for  the 
payment  of  said  debt.  That  the  note  has  not  been  paid, 
and  that  the  same  and  the  Dandridge  receipt  are  in 
pledge  to  the  German  National  Bank  of  Covington  to 
secure  the  payment  of  two  notes  of  $7,500  each,  due  it 
from  the  Mason,  Gooch  &  Hoge  Company.  That  the 
whole  of  the  property  is  in  lien  to  said  Mason,  Gooch 
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&  Hog-e  Company,  and  will  not  sell  for  enougfh  to  pay 
their  debt ;  and  it  prays  for  its  enforcement.  The  re- 
ceipt and  endorsements  referred  to  read  as  follows  : 

''Frankfort,  Ky.,  Dec,  1889.  Received  of  the  Home 
Construction  Company  the  following  articles  of  rolling 
stock  purchased  and  owned  by  said  construction  com- 
pany, and  designed  for  the  Kentucky  Midland  Railwa3% 
which  I  am  to  keep  and  hold  and  redeliver  to  said 
company,  or  on  its  order,  but  only  upon  the  production 
and  delivery  of  this  warehouse  receipt,  properly 
indorsed,  to  wit :  One  locomotive  engine,  designated 
and  numbered  one  (1) ;  one  locomotive  engine,  desig- 
nated and  numbered  two  (2) ;  five  stock  cars  numbered 
from  1000  to  1004,  inclusive ;  nine  box  cars,  numbered 
from  500  to  502,  inclusive,  and  from  504  to  509,  inclu- 
sive ;  twelve  flat  cars,  numbered  from  1500  to  1511, 
inclusive  ;  one  coach,  numbered  one  (1),  and  one  com- 
bination car  numbered  fifty  (50), — ^all  lettered  Kentucky 
Midland  Railway,  and  const ructiveljr  in  the  possession 
and  control  of  the  undersigned.  It  is  agreed,  however, 
that  the  undersigned,  retaining  the  custody  and  control 
and  being  responsible  for  the  production  of  said  rolling 
stock,  unavoidable  accident  excepted,  may  allow  said 
rolling  stock  to  be  used  on  connecting  lines  of  railway 
in  accordance  with  the  rules  regulating  the  interchanges 
of  cars  between  the  Kentucky  Midland  Railway  and 
said  connecting  lines.  This  receipt  is  given  and 
received  under  the  statute  of  the  state  of  Kentucky 
commonly  known  as  the  'Warehouse  Law,'  and  under 
the  provisions  and  penalties  therein  prescribed.  W.  F. 
Dandridge. 

"The  above  property  is  pledge.d  as  security  to 
Mason,  Gooch  &  Hoge  Company  for  a  note  numbered 
AlO  to  Home  Construction  Company  dated  Dec.  28, 
1889,  payable  at  State  National  Bank,  on  which  note 
the  Home  Construction  Companv  has  borrowed  $15,000. 
[Signed]     W.  F.  Dandridge."  " 

"This  note  was  renewed  Aug.  2-90  for  515,274.16. 
(W.  F.  D.r 

"The  within-described  property  was  this  day  turned 
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over  and  delivered  to  W.  P.  Dandridgfe  as  warehouse- 
man, to  be  held  by  him  as  therein  specified.  This 
Dec.  28,  1889.  [Sigrned]  The  Home  Construction  Co., 
by  James  E.  Cantrill,  Prest.  Attest :  [SignedJ  W.  F. 
Eteindridg-e,  Sec'y." 

"The  within-described  property  in  the  hands  of  W. 
F.  Dandridge  (warehouseman)  is  also  pledged  to  pay 
Mason,  Gooch  &  Hoge  Co.  a  note  of  $383.57,  which 
sum  they  have  paid  as  interest  or  discount  in  the 
renewal  of  the  note  mentioned  within  this.  Aug.  13- 
1890.  [Signed]  The  Home  Construction  Co.,  by 
James  E.  Cantrill,  Prest.  Attest :  [Signed]  W.  F. 
Dandridge,  Sec'y." 

"Frankfort,  Ky.,  Dec.  12-90.  We  hereby  transfer 
and  assign  to  the  Augusta  Nat*l  Bank  of  Staunton, 
Va.,  the  benefit  of  the  within  collateral  to  secure  pay- 
ment of  a  note  of  $10,000  (ten  thousand  dollars)  drawn 
by  this  company,  dated  Dec'r  5th,  1890,  and  one  drawn 
by  C.  B.  Hoge  for  $5,000  (five  thousand  dollars),  dated 
Dec'r  5th,  1890,  both  payable  60  days  after  date. 
[Signed]  Mason,  Gooch  &  Hoge  Co.,  by  R.  P.  Mason, 
Prest.  Attest :  [Signed]  W.  F.  Dandridge,  Sec'y  and 
Treas." 

"The  within-described  property  in  the  hands  of  W. 
F.  Dandridge  (warehouseman)  is  pledged  to  pay  Mason, 
Gooch  &  Hoge  Co.  a  note  of  $16,047.54,  dated  Dpc'r 
5th,  1890,  at  4  months,  drawn  by  the  Home  Construc- 
tion Company  to  the  order  of  the  Mason,  Gooch  & 
Hoge  Company  payable  at  the  State  National  Bank  of 
Frankfort,  Ky.,  which  note  was  given  to  take  up  the 
two  notes  specified  in  the  former  indorsement  made  on 
this  warehouse  receipt,  viz. : 

One  note  due  December  5th,  1890 $15,274  16 

One  note  due  December  5th,  1890 383  57 

Add  discount  on  new  note,  4  months,  7  per 
cent 389  81 


Face  of  note  dated  Dec.  5,  1890 $16,047  54 

— for   which  this   property   is  pledged  as  collateral. 
[Signed]    The  Home  Construction  Co.,  by  James  E. 
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Can  trill,  Prest.  Attest :  W.  P.  Dandridge,  Sec'y. 
Home  Construction  Co." 

"We  hereby  transfer  and  assign  to  the  German 
National  Bank  of  Covington,  Kentucky,  the  benefit  of 
the  within  collateral  to  secure  payment  of  two  notes  of 
($7,500)  seven  thousand  five  hundred  dollars  each, 
drawn  by  Mason,  Gooch  &  Hoge  Company,  and  each 
indorsed  by  H.  P.  Mason  and  C.  E.  Hoge,  personally, 
dated  February  4th,  1891,  payable  4  months  after  date. 
[Signed]  Mason,  Gooch  &  Hoge  Co.,  by  W.  F.  Dan- 
dridge,  Secretary  and  Treasurer." 

The  appellant  denied  the  indebtedness  alleged  in  the 
petition,  and  denied  that  the  Home  Construction  Co., 
owed  any  part  of  the  $16,047.54.  It  is  also  denied  that 
the  construction  company  ever  delivered  the  possession 
of  the  said  property  to  W.  F.  Dandridge  to  be  held  by 
him  as  a  pledge  to  secure  the  debt,  or  that  he  had 
possession  of  the  property  at  all,  and  denies  that  said 
company  did  or  could  so  pledge  said  property  ;  denies 
that  said  company  did  or  could  authorize  said  Dandridge 
to  issue  any  paper  in  the  nature  of  a  warehouse  receipt 
for  said  property.  In  short,  the  answer  denies  that 
the  receipt  filed  is  a  warehouse  receipt,  or  of  any  legal 
effect,  and  denies  any  lien  of  appellee,  and  avers  that 
appellant  never  had  actual  notice  of  said  paper  until  the 
day^  this  suit  was  filed,  and  never  heard  of  appellees 
claiming  any  lien  on  said  property  until  after  judgment 
in  appellant's  favor.  It  is  also  averred  in  the  answer 
that  the  property  was  continuousl}'  used  in  various 
counties  on  the  Kentucky  Midland  Railway  and  upon 
other  railroads.  The  reply  averred  that  Noel,  the 
sheriff,  had  notice  of  appellees'  claim  before  the  levy. 
The  reply  was  traversed  of  record.  The  court  below 
adjudged  that  the  defendant  (appellant  here)  be  per- 
petually enjoined  from  seizing  or  selling  the  said 
property,  and  to  reverse  that  judgment  this  appeal  is 
prosecuted. 

The  contention  of  appellee  is  that  it  acquired  a  lien 
by  virtue  of  the  property  being  delivered  to  Dandridge 
in  pledge  to  secure  the  payment  of  the  debt,  and  also 
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by  virtue  of  the  so-called  ''warehouse  receipt"  of 
r^ndridgfe  and  its  assigfnment  to  them.  Appellant  in- 
sists that  there  was  no  such  delivery  or  pledge  of  the 
property  as  is  required  by  law  to  create  any  lien  or 
claim  thereon,  and  that  Dandridgfe  was  not  a  ware- 
houseman within  the  meaning*  of  the  law,  and  that  his 
receipt  was  a  nullity.  It  will  be  seen  from  the  receipt, 
as  well  as  from  the  pleading's,  that  the  intention  of  the 
parties  was  to  issue  a  warehouseman's  receipt,  and,  if 
Dandridge  was  a  warehouseman,  within  the  meaning 
of  the  statute,  and  if  the  statutory  requirements  were 
complied  with,  then  appellees  acquired  an  interest  in 
the  property  as  security  for  the  payment  of  their  debt. 
It  further  appears  that  the  property  was  to  be  used  as 
railroad  rolling  stock  on  the  Kentucky  Midland  and 
other  connecting  lines,  according  to  the  railroad  rules. 
The  statute  provides  that  "hereafter  in  this  state  all 
and  every  person  or  persons,  firms,  *  *  *  compa- 
nies *  *  *  who  shall  receive  in  store  or  undertake 
to  receive  or  take  care  of  property  shall  be  deemed  and 
held  to  be  warehousemen."  Warehousemen  are  also 
prohibited  from  issuing  receipts  for  goods  unless  the 
same  shall  have  been  bona  fide  received  into  possession 
and  store  by  such  warehousemen.  The  statute  stifra 
evidently  refers  to  only  such  persons  as  in  fact  keep  a 
warehouse  to  store  goods  in,  and  are  engaged  in  that 
business.  It  cannot  be  that  it  was  the  intention  of  the 
legislature  to  provide  that  any  one  and  all  persons 
might  become  legal  warehousemen  by  simply  receiving 
one  particular  piece  of  property  in  store  and  issuing  a 
receipt  therefor.  There  is  no  pretense  that  Dandridge 
was  engaged  in  keeping  a  warehouse  and  storing  prop- 
erty therein  as  a  business.  It  therefore  follows  that 
the  receipt  in  question  was  and  is  invalid  and  ineffect- 
ual, and  the  indorsement  thereof  passed  no  interest  in 
the  property.  It  is,  as  a  general  rule,  indispensable 
that  possession  must  accompany  a  pledge  of  property 
in  order  to  vest  the  pledgee  with  title  or  interest  there- 
in. Dandridge  was  secretary  of  the  construction  com- 
pany, and  the  manager  of  the  railroad,  and  so  continued 

8  (N.  s.)  A.  &  E.  R.  Cas.— 23 
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until  the  manag-ement  was  turned  over  to  George 
Harper,  into  whose  possession  the  property  was  then 
placed  as  the  bailee  of  Dandridge,  as  the  proof  shows. 
It  is  therefore  perfectly  manifest  that  there  was  no 
change  of  possession,  and  nothing  to  warn  the  public 
of  any  change,  and  the  property  still  allowed  to  be 
used  as  before,  liable  to  be  lost,  as  one  car  really  was 
burned  up,  but  paid  for,  or  worn  out.  If  appellee  de- 
sired to  acquire  a  lien  on  the  property,  it  could  have 
done  so  by  obtaining  a  mortgage,  and  then  it  would 
have  been  secure,  and  no  other  creditor  need  to  have 
been  misled. 

It  is  not  necessary  to  discuss  the  question  of  notice, 
because  appellees  have  no  lien  at  all  on  the  property, 
and  it  is  wholly  immaterial  whether  appellant  knew  of 
the  receipt  or  not ;  but  it  does  not  appear  that  appel- 
lant had  any  notice  of  the  receipt  before  the  creation  of 
the  debt  nor  before  judgment,  if,  indeed,  it  ever  had 
any  until  this  suit  was  instituted.  For  the  reasons 
given,  the  judgment  of  the  court  below  is  reversed, 
and  cause  remanded,  with  directions  to  dismiss  the  pe- 
tition, and  for  further  proceedings  consistent  with  this 
opinion. 
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Clark's  Adm'x 

^'« 
Louisville  &  N.  R.  Co. 

{Court  of  Appeals  of  Kentucky,  March  p,  1897,) 

Death  by  Wrongful  Act— Willful  Negligence— Statutes— Repeal.r-A 
state  constitution  provided  that  ''whenever  the  death  of  a  person 
shall  result  from  an  injury  inflicted  by  negfligfence  or  wrong^ful  act, 
then  in  every  such  case  damages  may  be  recovered  for  such  death 
from  the  corporations  or  persons  causing*  the  same."  ^.t  the  time  of 
the  adoption  of  such  constitution  there  was  in  force  a  state  statute 
authorizing  the  recovery  of  punitive  damages  when  the  life  was 
destroyed  by  "willful  neglect,*'  and  making  such  neglect  a  degree 
of  negligence.  After  the  adoption  of  the  constitution  a  statute  was 
pass^  authorizing  the  recovery  of  punitive  damages  when  "the  act 
is  willful  or  the  negligence  gross."  Held,  that  the  later  statute 
repeals  the  former,  and  that  under  such  later  statute  there  is  no 
cause  of  action  for  "willful  neglect." 

Same — Contributory  Negligence  as  a  Defense. — Where  an  action 
is  brought  under  such  statute  to  recover  for  a  death  caused  by  neg- 
ligence or  gross  negligence,  contributory  negligence  is  available  as 
a  defense. 

Same — Arm  Protruding  from  Car  Window — Contributory  Negli- 
f^ence — Matter  of  Law.* — One  who  while  riding  on  a  railway  train 
inadvertently  and  thoughtlessly  allows  his  arm  to  protrude  from  a 
car  window,  whereby  it  is  struck  and  he  receives  injuries  causing 
his  death,  is,  as  a  matter  of  law,  guilty  of  contributory  negligence, 
and  a  demurrer  is  properly  sustained  to  the  petition  in  an  action  to 
recover  for  such  injuries. 

Appeal  from  Flemingf  county  circuit  court.  Af- 
firmed. 

Hanson  Kennedy  and  G.  A .   Cassidy,  for  appellant. 

G.  C.  Lockharty  W.  H.  Wadsvjorth,  and  W.  G. 
Deariyiff^  for  appellee. 

Paynter,  J.  Decedent,  S.  D.  Clark,  in  July,  1894, 
was  a  passenger  on  defendant's  passenger  train,  and 

*See  notes  at  end  of  case. 
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while  gfoingf  from  Carlisle,  Ky.,  to  Helena  Station,  Ky., 
caMgtotcd  ^^  passing"  through  a  tunnel,  his  arm  pro- 

truded throug-h  a  window  in  the  coach, 
struck  an  upright  timber  in  the  tunnel,  which  had 
been  placed  there  by  the  defendant,  and  the  collision  of 
the  arm  with  the  timber  inflicted  an  injury  from  which 
he  died  in  a  few  days  thereafter.  It  is  averred  that 
the  accident  occurred  in  the  manner  as  follows  :  That 
the  intestate  was  sitting-  on  the  left  side  of  the  car,  by  a 
window  that  was  hoisted  ;  that  he  took  hold  of  the  left 
lapel  of  his  coat  with  his  left  hand,  for  the  purpose  of 
raising  same,  so  as  to  enable  him  to  put  his  eyeglasses 
in  his  vest  pocket  on  the  left  side  with  his  right  hand  ; 
that  as  he  raised  the  left  lapel  of  his  coat  with  his  left 
hand  for  the  purpose  stated,  he,  without  intending  to 
do  so,  protruded  the  elbow  of  his  left  arm  through  the 
open  window,  not  more  than  3  inches  beyond  the  place 
where  the  sash  would  be  when  the  window  is  shut, 
and  not  more  than  1%  inches  beyond  the  outer  surface 
of  the  side  of  the  car  ;  that,  when  his  elbow  was  thus 
protruded,  the  upright  timbers  in  the  tunnel  were  in 
such  close  proximity  to  the  side  of  the  car  that  they 
struck  his  arm  near  the  elbow.  It  was  also  averred 
that  the  width  of  the  tunnel  had  been  reduced  in 
repairing  it ;  that  at  the  time  this  injury  occurred,  and 
for  months  previous  thereto,  the  tunnel  was  in  a  dan- 
gerous condition,  and  the  upright  timbers  in  the  side  of 
the  tunnel  were  in  such  close  proximity  to  the  iron 
rails  therein  that  when  cars  passed  through,  the  natural 
and  usual  oscillations  of  the  cars  were  sufiScient  to 
cause  them  to  strike  against  the  timbers  ;  that  the 
sides  of  the  passenger  cars  did  often  strike  against  the 
timbers,  and  that  the  condition  of  the  tunnel  as  described 
existed  when  the  accident  occurred.  The  petition,  as 
originall}'  filed,  was  in  two  paragraphs.  In  the  first  it 
was  charged  that  the  accident  was  the  result  of  willful 
neglect ;  in  the  second  it  was  charged  that  it  resulted 
from  gross  negligence.  The  court  compelled  the 
plaintiff  to  elect  which  cause  of  action  she  would  prose- 
cute.    She  elected  to  prosecute  the  cause  stated  in  the 
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first  paragraph.  Although  the  plaintiflf  had  two  para- 
graphs in  the  petition,  there  was  in  fact  but  one  cause 
of  action  (if  any  existed)  stated.  The  way  to  correct 
the  petition  was  not  by  a  motion  to  compel  plaintiflf  to 
elect  which  cause  of  action  she  would  prosecute.  The 
plaintiff  elected  to  prosecute  the  action  under  the  first 
paragraph  of  the  petition,  charg-ing  the  injury  resulted 
from  willful  neglect.  In  our  opinion,  as  hereinafter 
stated,  there  is  not,  under  the  present  statute  (the  one 
in  force  when  the  accident  occurred),  a  cause  of  action 
for  ''willful  neglect.'*  We  will  consider  the  case  as  if 
the  petition  contained  appropriate  averments  under  the 
statute  as  to  negligence.  Section  241  of  the  constitu- 
tion is  as  follows  :  "Whenever  the  death  of  a  person 
shall  result  from  an  injury  inflicted  by  negligence  or 
wrongful  act,  then  in  every  such  case, 
damages  may  be  recovered  for  such  death  IS^^VftfafVefH! 
from  the  corporations  or  persons  causing  EJ2;j^  ****■*•" " 
same.  *  *  *"  As  to  the  constitutional 
provisions  relating  to  the  liability  for  producing  death 
by  wrongful  act  or  negligence,  and  as  the  general 
assembly  has  enacted  a  law  (section  6,  St.  Ky.)  under 
the  constitutional  provision  (section  241),  we  have  very 
much  desired  to  arrive  at  the  intention  of  those  who 
made  the  organic  and  statutory  laws,  the  construction 
of  which  is  involved  in  this  case.  This  court  held 
(Henderson's  Adm'r  v.  Railroad  Co.,  86  Kv.  389,  5  S. 
W.  875  ;  Jordan's  Adm'r  v.  Railway  Co.^  11  S.  W. 
1013)  no  one  could  maintain  an  action  under  section  3, 
c.  57,  Gen.  St.,  when  death  was  caused  by  "willful 
neglect,"  unless  the  deceased  left  a  widow  or  child. 
The  general  assembly  had  failed  to  amend  the  statute 
so  as  to  allow  a  recovery  in  cases  when  the  decedent 
left  neither  widow  nor  child.  These  were  the  condi- 
tions which  suggested  to  the  constitutional  convention 
the  incorporation  of  section  241  of  the  present  constitu- 
tion. When  the  constitution  was  adopted,  under  the 
statute  punitive  damages  could  be  awarded  if  the  life 
was  destroyed  by  willful  neglect.  Section  6,  St.  Ky., 
reads  as  follows :    "Whenever  the  death  of  a  person 
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shall  result  from  an  injury  inflicted  by  negligfence  or 
wrongful  act,  then  in  every  such  case  damages  may  be 
recovered  for  such  death  from  the  persons  or  person, 
company  or  companies,  corporation  or  corporations, 
their  agents  or  servants  causing  the  same,  and 
when  the  act  is  willful  or  the  negligence  is 
gross,  punitive  damages  may  be  recovered  and  the 
action  to  recover  such  damages  shall  be  prosecuted  by 
the  personal  representative  of  the  deceased.  *  *  *" 
There  are  omitted  from  this  section  the  words  ''will- 
ful neglect,"  which  were  in  the  former  statute.  Instead 
of  the  present  statute  authorizing  the  recovery  of  puni- 
tive damages  when  the  life  is  destroyed  by  willful 
neglect,  it  authorizes  a  recovery  of  punitive  damages 
when  the  act  is  willful,  or  the  "negligence  gross." 
Punitive  damages  may  be  recovered  under  the  present 
statute  when  the  "negligence  is  gross."  This  court 
had  held  that  the  words  "willful"  and  "gross"  were 
not  synonymous,  and  from  the  definition  given  by  the 
court  of  these  words,  "willful,"  as  applied  to  negli- 
gence, meant  a  higher  degree  of  negligence  than 
"gross."  The  word  "willful,"  as  descriptive  of  a 
degree  of  negligence,  is  eliminated  from  our  statute. 
"Willful"  and  "gross"  are  not  used  in  the  present 
statute  as  synonymous  words.  The  word  "willful"  is 
descriptive  of  the  "act,"  while  the  word  "gross"  is 
descriptive  of  a  degree  of  negligence.  Under  Lord 
Campbell's  act  an  action  was  maintainable  against  a 
person  who,  by  his  "wrongful  act,  neglect,  or  default," 
may  have  caused  the  death  of  another  person.  Most, 
if  not  all,  the  American  states  enacted  statutes  substan- 
tially similar  to  LoRD  Campbell's  act.  These  various 
statutes  differ  widely  in  the  language  in  which  they  are 
expressed,  both  from  the  English  act  and  from  each 
other.  The  words  "wrongful  act"  had  no  place  in 
our  statute  relating  to  actions  for  the  destruction  of 
life.  They  first  appeared  in  section  241  of  the  consti- 
tution. It  is. a  more  comprehensive  term  than  the  word 
"negligence."  Necessarily,  in  every  case  of  negli- 
gence there  must  be  a  "  wrongful  act, "  either  of  omis- 
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sion  or  of  commission.  There  may  be  an  actionable 
'* wrongful  act"  which  is  not  the  result  of  negligence  ; 
neither  is  there  an  element  of  negligence  in  it.  It  may  be 
willfully  or  unintentionally  done.  The  words  *  'wrong- 
ful act"  denote  or  embrace  all  acts  other  than  those  con- 
stituting mere  negligence  which  are  wrong,  and  inflict 
an  injury  resulting  in  death.  Our  conclusion  is  sup- 
ported by  the  language  of  the  statute,  which  allows  a 
recovery  of  punitive  damages  if  the  act  is  *' willful,"  or 
the  "negligence  is  gross."  If  the  general  assembly 
was  enacting  a  statute  on  negligence  alone,  why  did  it 
not  say  punitive  damages  could  be  recovered  when  the 
negligence  is  gross  or  willful?  If  the  constitution  and 
statute  did  not  provide  for  a  recovery  for  an  injury  by 
negligence,  but  used  the  words  "wrongful  act,"  then 
we  would  adjudge  that  wrongful  acts  embraced  or 
included  negligent  acts.  Section  241  of  the  constitu- 
tion did  not  repeal  section  3,  c.  57,  Gen.  St.  Wright 
V.  Woods'  AdmV,  %  Ky.  56,  27  S.  W.  979.  Section  6 
of  the  present  statute  did  repeal  section  3,  c.  57,  Gen. 
St.  If  section  241  of  the  constitution  did  not  repeal 
section  3,  c.  57,  Gen.  St.,  as  adjudged  in  Wright  v. 
Woods'  Adm'r,  thus  recognizing  the  validity  of  an  act 
of  the  general  assembly  fixing  a  "degree"  of  negli- 
gence for  which  punitive  damages  may  be  recovered  it 
follows  that  the  general  assembly  can  change  or  desig- 
nate the  "degree"  for  which  it  may  authorize  a  recovery 
of  punitive  damages.  Gross  is  a  degree  of  negligence 
at  the  common  law. 

We  do  not  think  it  any  longer  an  open  question  as  to 
the  authority  of  the  general  assembly  to  pass  the  statute 
in  question.  .  This  court  held  in  Passama- 

neck  V.  Railway  Co.  (Ky.)  32  S.  W.  621,  ■•Ye7iii«MM*V 
that  section  241  is  not  intended  to  deprive  a  Ituiuf 
defendant  of  the  right  to  rely  on  contribu- 
tory negligence  as  a  defense.  Had  Clark  survived  the 
injury  which  produced  his  death,  in  an  action  by  him 
for  damages  for  the  injury,  in  which  he  alleged  the 
injury  was  the  result  of  gross  negligence,  contributory 
negligence    would   have  been  available  as  a  defense. 
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We  can  perceive  no  reason  why  it  should  not  be  equally 
as  available  in  an  action  by  his  personal  representatives. 
Plaintiflf  seeks  to  avoid  the  defense  of  contributory 
negligfence  by  alleg^ing  that  the  death  resulted  from 
willful  negflect.  As  we  said,  the  present  statute  does 
not  provide  that  punitive  damages  may  be  recovered  by 
showing  willful  neglect.  It  follows  that  the  former 
adjudications  of  this  court  that  contributory  negligence 
was  not  a  defense  when  willful  neglect  was  shown  are 
riot  applicable  to  actions  for  negligence  or  gross  negli- 
gence under  the  present  statute. 

We  will  further  but  briefly  consider  the  case  in  the 
light  of  the  rules  of  law  stated,  and  such  others  as  are 

applicable  to  it.  In  Morel  v.  Insurance  Co.. 
tnSir^fJoii  tor  ^  Bush,  537,  it  was  alleged  that  the  plaintifF 
wiidew-coitril-  ''inadvertently"  put  his  arm  a  short  distance 
SSSe/Jf  law.**""  out  of  the  wiudow  of  the  car,  when  his  hand 

came  in  contact  with  a  post,  while  the  train 
was  running  with  its  usual  velocity,  without  the 
slightest  necessity  for  doing  so,  and  the  court  said  it 
was  needlessly  and  negligently  done,  and  he  was  not 
entitled  to  recover.  In  the  Sickings  Case,  5  Bush,  7, 
the  arm  was  placed  out  of  the  window  unthought- 
edly  and  unnecessarily,  and  the  court  held  that, 
when  one  places  his  arm  out  of  a  car  window  volun- 
tarily, and  without  any  qualifying  circumstances 
impelling  him  to  it,  it  must  be  regarded  as  negligence 
in  se,  and,  when  that  is  the  state  of  the  evidence,  it 
is  the  duty  of  the  court  to  declare  the  negligence  in 
law.  In  the  Favre  Case,  91  Ky.  544,  16  S.  W.  370.  it 
was  alleged  that  the  plaintiff  allowed  his  hand  to  pro- 
trude eight  or  ten  inches  out  of  the  window  ;  that  the 
train  was  running  at  a  dangerous  and  unusual  rate  of 
speed  ;  that  there  were  dangerous  obstructions  in  im- 
mediate proximity  to  the  track,  unknown  to  him, 
whereby  his  arm  was  broken.  The  court  said  that 
the  "rule  of  law  that  a  party  is  precluded  from  recov- 
ering for  an  injury  to  which  he  so  far  contributed  as 
that,  but  for  his  own  negligence  and  want  of  ordinary 
care,  would  not  havf  happened,  can  neither  upon  prin- 
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ciple  or  public  policy  be  relaxed  or  qualified  in  this 
character  of  case,  even  if  the  conduct  of  the  other  party 
could  be  log-ically  considered  in  any  case.'*  These 
cases  are  in  accord  with  the  current  of  authority.  In 
fact  no  cases  have  been  cited  in  which  a  contrarv  view 
is  expressed,  nor  do  any  of  them  militate  agfainst  them, 
except  in  a  case  or  two,  in  jurisdictions  where  the  doc- 
trine of  comparative  negligence  prevails.  This  doctrine 
is  g-enerally  denied  in  the  courts  of  this  country. 
While  the  timber  was  in  close  proximity  to  the  car, 
and  a  slight  protrusion  of  the  arm  caused  the  injury, 
and  while  the  facts  of  this  case  differ  somewhat  from 
the  Morel,  Sickingfs,  and  Favre  Cases,  yet  we  are  un- 
able to  distinguish  it  from  them  so  as  to  hold  the  doc- 
trine of  those  cases  will  not  apply  to  this  one.  We 
cannot  furnish  any  rule  by  which  to  measure  the  dis- 
tance a  passenger  may  protrude  his  arm  before  it  can 
be  said  he  is  guilty  of  negligence.  It  is  the  fact  that 
he  does  so,  without  any  qualifying  circumstances  im- 
pelling him,  not  the  distance  so  protruded,  that  consti- 
tutes the  negligence.  Clark  inadvertently,  unthought- 
edly,  and  unnecessarily,  if  not  purposely,  allowed  his 
arm  to  protrude  out  of  the  window,  and  this  was  negli- 
gence in  se.  Although  he  did  so  in  placing  his  eye- 
glasses in  his  pocket,  nevertheless  it  was  his  own  act. 
The  necessity  for  adjudging  what  are  "the  qualifying 
circumstances  impelling  him  to  do  it"  (to  which  the 
courts  refer)  which  render  the  act  of  putting  an  arm 
outside  the  window  nonnegligent,  does  not  arise  in  this 
case.  It  is  not  alleged  that  the  arm  protruded  in  con- 
sequence of  the  oscillations  or  swerving  of  the  cars,  or 
from  any  act  of  those  in  charge  of  the  train,  but  it  is 
alleged  that  the  deceased  put  his  arm  outside  of  the 
window  of  the  car.  The  facts  alleged  in  the  petition, 
and  which  are  admitted  as  true  on  demurrer,  show 
that,  but  for  the  decedent's  own  negligence  and  want 
of  ordinary  care,  the  accident  would  not  have  happened. 
When  there  is  no  controversy  as  to  the  facts,  or  they 
are  admitted,  and  but  one  inference  can  be  drawn  from 
them,  it  is  the  duty  of  the  court  to  declare  their  effect 
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in  law.  Under  the  doctrine  of  the  Favre  Case  it  was 
proper  to  sustain  a  demurrer  to  the  petition.  The 
judgment  is  aflSrmed. 


NOTES. 

Part  of  Person  Protruding  beyond  Car — Contributory  Negligence 
in  Se. — If  a  passenger  of  mature  years  voluntarily  or  inadvertently 
and  without  any  qualifying-  circumstances  impelling  him  to  it,  pro- 
trudes his  arm  or  any  part  of  his  person  beyond  the  surface  of  a 
moving  car,  and  is  injured  thereby,  it  is  contributory  negligence  in 
se  and  as  a  matter  of  law.  Georgia  Pac.  R.  Co.  Vi  Underwood,  90 
Ala.  49,  44  Am.  &  Eng.  R.  Cas.  367;  Indianapolis,  etc.,  R.  Co.  v, 
Rutherford,  29  Ind.  82 ;  Favre  v,  Louisville,  etc.,  R.  Co.,  91  Ky.  541, 
47  Am.  &  l^ng.  R.  Cas.  594;  Ix>uisville,  etc.,  R.  Co.  v,  Sickings,  5 
Bush  (Ky.)  1,  %  Am.  Dec.  320 ;  Pittsburg  etc.,  R.  Co.  v,  Andrews, 
39  Md.  329,  17  Am.  Rep.  568;  Pittsburg,  etc.,  R.  Co.  v.  McClurg,  56 
Pa.  St.  294,  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  303  abstr,;  {overruling 
New  Jersey  R.  Co.  v,  Kennard,  21  Pa.  St.  203);  Richmond,'  etc.,  R. 
Co.  V,  Scott,  88  Va.  958,  52  Am.  &  Eng.  R.  Cas.  405 ;  Dun  v.  Seaboard, 
etc.,  R.  Co.,  78  Va.  645,  49  Am.  Rep.  388,  16  Am.  &  Eng.  R.  Cas.  363 ; 
Carrico  v.  West  Virginia  Cent.,  etc.,  R.  Co.,  35  W.  Va.  389,  52  Am. 

6  Eng.  R.  Cas.  393. 

See  also  Laing  v.  Colder,  8  Pa.  St.  479,  49  Am.  Dec.  533. 

Thus,  if  in  an  action  brought  by  a  passenger  against  a  railroad 
company  to  recover  damages  for  a  personal  injury  from  the  swing- 
ing of  an  unfastened  door  of  another  car  standing  upon  the  track 
parallel  to  that  over  which  he  is  riding,  it  appears  from  the  plain- 
tiff's own  testimony  that  his  elbow  extended  through  the  open  win- 
dow beyond  the  place  where  the  sash  would  have  been  if  the  window 
had  l)een  shut,  it  is  the  duty  of  the  court  to  rule  that  this  is  such 
carelessness  as  will  prevent  a  recovery  of  damages  by  him  and  to 
withdraw  the  case  from  the  jury.    Todd  v.  Old  Colony,  etc.,  R.  Co., 

7  Allen  (Mass.)  207,  83  Am.  Dec.  679. 

Also,  if  an  injury  results  from  the  arm  of  a  passenger  placed  by 
him  several  inches  outside  the  car  window  coming  in  contact  with 
the  structure  of  a  water-tank,  the  carrier  is  not  liable.  Indianapo- 
lis, etc.,  R.  Co.  V,  Rutherford,  29  Ind.  82. 

Also,  where  a  passenger,  while  sitting  with  his  arm  protruding 
outside  of  an  open  window  of  a  car  in  swift  motion,  was  struck  on 
the  elbow  by  a  woodpile  near  the  track  and  was  injured,  it  was  held 
that  the  protrusion  of  the  arm  through  the  window  was  such  con- 
tributory negligence  as  lo  bar  a  recovery,  however  incautious  the 
carrier  may  have  been  in  guarding  against  such  accident.  Dun  v. 
Seaboard,  etc.,  R.  Co.,  78  Va.  645,  49  Am.  Rep.  388,  16  Am.  &  Eng. 
R.  Cas.  363. 

Cause  of  Protrusion  of  Arm  from  Window  Question  for  the  Jury. 
— Where,  in  an  action  against  a  railroad  company  to  recover  dam- 
ages for  an  injured  arm,  there  is  a  conflict  of  testimony  as  to  how 
the  plaintiff's  arm  came  to  be  exposed,  whether,  as  stated  by  him  or 
by  the  witnesses  for  the  defense,  this  is  a  question  of  fact  to  be 
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determined  ezcluaively  by  the  jury.    Pittsburg-,  etc.,  R.  Co.  v,  An- 
drews, 39  Md.  329, 17  Am.  Rep.  568. 

Arm  of  Passenger  Resting  on  Sill  of  Window  without  Projecting 
beyond. — A  passenger  who  rests  his  elbow  on  the  sill  of  an  open 
window  in  a  .par,  but  without  protruding  it  beyond  the  car  and 
whose  arm  is  then  thrown  by  the  force  of  a  collision  outside  of  the 
car,  and  is  injured  in  the  collision,  does  not  contribute  to  the  cause 
of  the  injury  by  his  own  negligence.  Farlow  v.  Kelly,  108  U.  S. 
288, 11  Am.  A  Eng.  R.  Cas.  104  ;  Winters  v.  Hannibal,  etc.,  R.  Co., 
39  Mo.  468. 

See  also  Carrico  v.  West  Virginia  Cent.,  etc.,  R.  Co.,  35  W.  Va. 
399,  52  Am.  &  Eng.  R.  Cas.  393. 

The  plaintiff,  a  passenger  on  one  of  the  defendant's  trains,  while 
sitting  by  an  open  window  with  his  arm  resting  upon  the  sill  so 
that  the  window  could  have  been  closed  without  touching  his  arm, 
was  struck  on  the  arm  and  injured,  as  the  evidence  tended  to  show, 
by  a  swinging  door  on  a  passing  freight  train.  No  explanation  of 
the  accident  was  given  by  defendant.  It  was  held  that  the  want  of 
proper  care  on  the  defendant's  part  was  to  be  presumed,  and  the 
recovery  by  the  plaintiff  was  proper.  Breen  v.  New  York  Cent., 
etc,  R.  Co.,  109  N.  Y.  297,  4  Am.  St.  Rep.  450,  34  Am.  &  Eng.  R. 
Cas.  523. 

When  a  passenger  rests  his  arm  on  a  window  sill,  wholly  within 
the  car,  and  his  arm  is  thrown  out  and  broken  by  a  sudden  collision, 
the  question  of  his  contributory  negligence  is  for  the  jury.  Ger- 
man town  Pass.  R.  Co.  V,  Brophy,  105  Pa.  St.  38,  16  Am.  &  Eng.  R. 
Cas.  361. 

Where  a  passenger  riding  on  a  car  with  his  elbow  resting  on  the 
window-sill  and  slightly  projecting  out  of  the  window,  but  his  hand 
and  wrist  were  inside,  and  a  stick  of  cord-wood  fell  from  a  pile 
corded  or  stacked  near  the  track  through  the  open  window  at  which  he 
sat,  striking  the  back  of  the  hand,  or  near  it,  catching  in  the 
month  of  the  coat-sleeve,  and  jammed  the  arm  backward  and 
injured  it,  it  was  held  that  the  inception  of  the  injury  being  inside 
of  the  window,  it  was  not  caused  by  any  exposure  of  the  arm  out- 
side of  it,  and  that  the  facts  were  not  such  as  the  court  could  decide 
to  be  negligence  in  law  allowing  a  nonsuit,  but  were  for  the  jury. 
Moakler  v.  Willamette  Valley  R.  Co.,  18  Oregon  189,  17  Am.  St. 
Rep.  717,  41  Am.  &  Eng.  R.  Cas.  135. 

Rule  in  a  Few  Jurisdictions. — Spencer  v.  Milwaukee,  etc.,  R.  Co., 
17  Wis.  487,  84  Am.  Dec.  758.  In  this  case  the  court  said  :  "When 
we  consider  the  manner  in  which  railroad  cars  are  usually  con- 
structed, with  the  windows  so  that  they  can  be  opened,  and  arranged 
at  a  sufficient  height  from  the  seat  so  that  passengers  will  almost 
unconsciously  place  their  arms  upon  the  sill  for  support,  there  being 
no  bars  or  slats  before  the  window  to  prevent  their  doing  so,  then 
to  say  that  if  a  passenger's  arm  extends  the  slightest  degree 
beyond  the  outside  surface,  he  is  wanting  in  proper  care  and  atten- 
tion, and  that  if  an  injury  happens,  he  cannot  recover  because  his 
conduct  must  have  necessarily  contributed  to  the  result,  appears  to 
us  to  be  laying  down  a  very  arbitrary  and  unreasonable  rule  of 
law.  It  is  probably  the  habit  of  every  person  while  riding  in  the 
cars  to  rest  the  arm  upon  the  base  of  the  window.  If  the  window  is 
open,  it  is  liable  to  extend  slightly  outside.  This,  we  suppose,  is  a 
common  habit.    There  is  always  more  or  less  space  between  the 
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outside  of  the  car  and  any  structure  erected  by  the  side  of  the 
track,  and  must  necessarily  be  so  to  accommodate  the  motion  of  the 
car.  Passengfers  know  this,  and  regulate  their  conduct  according-ly. 
They  do  not  suppose  that  the  ag'ents  and  manag-ers  of  the  road 
suifer  obstacles  to  be  so  placed  as  barely  to  miss  the  car  while  pass- 
ing. And  it  seems  to  us  almost  absurd  to  hold  that,  in  every  case 
and  under  all  circumstances,  if  the  party  injured  had  his  arm  the 
smallest  fraction  of  an  inch  beyond  the  outside  surface,  he  was 
wanting  in  ordinary  care  and  prudence.** 

Illinois. — The  same  rule  has  been  adopted  by  a  decision  in  Illinois. 
Chicago,  etc.,  R.  Co.  v,  Pondro'in,  51  111.  333,  2  Am.  Rep.  306.  But 
the  conclusion  in  that  case  was  rested  on  the  doctrine  of  compara- 
tive negligence,  a  doctrine  which  is  not  supported  by  the  weight  of 
authority  in  this  country  and  is  now  not  recognized  in  Illinois. 

South  Carolina. — In  South  Carolina  it  was  held  not  to  be  error  for 
the  court  to  refuse  to  charge  the  jury  that  if  a  passenger  was  riding 
in  the  car  with  his  elbow  projecting  out  of  the  window,  then  he  was 
prima  facie  guilty  of  contributory  negligence.  But  the  ruling  of 
the  court  in  this  case  proceeded,  it  seems,  from  a  construction  of  the 
constitution  of  that  state,  under  which,  and  not  from  a  consideration 
of  the  general  principles  of  law,  the  court  felt  compelled  to  submit 
the  whole  question  of  contributory  negligence  to  the  jury.  Quinn 
V,  South  Carolina  R.  Co.,  29  S.  C.  381,  37  Am.  &  Eng.  R.  Cas.  166. 

Protrusion  of  Arm  from  Window  of  Street  Car. — It  has  been  said 
that  to  expose  the  elbow  to  some  extent  from  the  window  of  a  street 
car  is  not  always  and  under  all  circumstances  negliiirence.  As  to 
this  each  case  must  stand  upon  its  own  facts,  and  what  is  or  is  not 
ordinary  prudence  as  to  the  position  which  one  shall  assume  when 
sitting  at  the  open  window  of  a  street  car  running  upon  rails  and 
drawn  by  horses  under  the  charge  of  a  driver,  is  not  to  be  deter- 
mined by  any  arbitrary  rule.  Miller  v,  St.  Louis  R.  Co.,  5  Mo. 
App.  471. 

The  court  in  this  case  said:  "it  does  not  necessarily  follow, 
however,  that  because  the  exposure  of  the  person  from  the  window 
of  an  ordinary  railroad  carriage  moved  by  steam  is  negligence,  that 
the  same  exposure  from  the  window  of  a  street  car  is  so.  The 
motive  power  is  much  more  under  control  in  one  case  than  the 
other,  whether  we  speak  of  the  carriage  in  which  the  passenger  is 
or  of  anything  likely  to  approach  it  from  a  parallel  track,  and  the 
speed  is  less.** 

Plaintiff,  whilst  riding  in  one  of  the  defendant  company's  street 
cars  had  rested  his  arms  on  the  sill  of  the  open  window  out  of 
which  his  elbow  thus  projected  a  few  inches.  Another  car  of  the 
company,  coming  down  the  adjoining  track,  as  it  passed  by  struck 
the  plaintiff's  arm  and  broke  it,  the  intervening  space  between  the 
two  cars  at  that  particular  point  of  the  road  being  so  narrow  as  to 
canse'the  a6«Ment.  It  was  held  that  the  passenger  did  not  fail  to 
exercise  ordinary  care  in  thus  projecting  his  arm  from  the  window, 
and  consequently  was  not  guilty  of  contributory  negligence. 
Summers  r.  Crescent  City  R.  Co.,  34  La.  Ann.  139,  44  Am.  Kep.  419. 
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Atlantic  &  P.  Ry.  Co. 

V. 

Laird. 

[Supreme  Court  of  the  United  States^  Nov,  30^  iSg6,) 

Carriers  of  Passengers — Personal  Injuries — Joint  Negligence — 
Complaint — Construction. — In  an  action  against  two  railway  com- 
panies to  recover  for  personal  injuries,  in  the  caption  of  the  com- 
plaint the  two  defendants  were  designated  as  distinct  corporations 
and  several  defendants,  and  in  separate  paragraphs  each  defendant 
was  alleged  to  be  a  corporation,  duly  incorporated,  and  the  com- 
plaint further  alleged  that  the  defendants  jointly  owned  and  opera- 
ted the  line  whereon  the  injuries  were  received  and  jointly  com- 
mitted the  alleged  negligent  9.cts  causing  such  injury,  and  that 
they  together  '*were  a  common  carrier  of  passengers  on  said  road." 
Held^  that  the  case  presented  by  the  complaint  was  one  where  each 
of  two  corporations  was  proceeded  against  as  a  common  carrier  of 
passengers,  exercising  their  respective  corporate  powers  concur- 
rently, the  two  corporations  acting  together,  and  that  the  allega- 
tions of  the  complaint  could  not  be  construed  as  averring  that  the 
defendants  were  a  single  company. 

Same — Same — Nature  of  Action.* — An  action  by  a  passenger 
against  two  railway  companies  to  recover  for  personal  injuries  will 
not  be  considered  an  action  ex  quasi  contractu  even  though  it  is 
alleged  that  the  plaintiff  was  the  holder  of,  and  traveling  upon,  a 
certain  ticket,  if  no  undertaking  or  promise  by  the  defendants  is 
averred,  nor  the  breach  of  any  undertaking  or  promise. 

Amendment — New  Cause  of  Action. — In  such  action,  an  amend- 
ment not  changing  the  cause  of  action,  but  merely  dismissing  one 
of  the  two  joint  tortieasors,  and  alleging  that  the  injury  complained 
of  was  occasioned  solely  by  the  remaining  defendant,  does  not  in- 
troduce a  new  cause  of  action. 

Same. — The  original  complaint  in  such  action  stated  that  the 
plaintiff  was  traveling  upon  a  "first-class  ticket,'*  and  that  one  of 
the  defendants  was  chartered  by  the  laws  of  Massachusetts. 
Amendments  stated  that  the  plaintiff  was  traveling  upon  a '^ticket,'* 
and  that  such  defendant  was  chartered  by  an  act  of  congress. 
Held,  that  such  amendments  did  not  state  a  new  cause  of  action, 
and  were  allowable. 

In  Error  to  the  Circuit  Court  of  Appeals,  Uhited 
States,  Ninth  Circuit. 

The  action  below  was  origcinally  brought  in  a  state 

*See  notes  at  end  of  case. 
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court  in  California  against  the  plaintiff  in  error  and  the 
,    ., ,  ^  Atchison,    Topeka  &   Santa  Fe    Railroad 

Case  Sttted.  ^  i  *^  j  e  i 

Company  to  recover  damag-es  for  personal 
injuries  sustained  on  November  3,  1890,  by  the  derail- 
ment of  a  train  of  cars  upon  which  the  plaintiff  was  a 
passeng'er.     It  was  alleged  in  the  complaint  that  each 
of  defendants  was  a  corporation  of  the  state  of  Massa- 
chusetts ;  that  they  jointly  owned  and  operated  a  de- 
scribed line  of  railroad  ;  that  plaintiff  was  a  passenger 
on  one  of  the  trains  coming  westward  on  said  line  of 
railroad,  holding  and  traveling  upon  a  first-class  ticket 
entitling  her  to  travel  between  named  stations  ;  and  the 
liability   of   the  defendants   was  claimed  to  arise  by 
reason  of  alleged  negligence,  both  in  the  construction  of 
the  road  and  in  the  management  of  the  train.     Upon  the 
several  applications  of  the  defendants,  the  cause  was 
transferred  to  the  circuit  cour4;  of  the  United  States  for 
the   Southern   district  of   California.      In   that  court 
answers  were  filed  denying  that  the  defendants  were 
jointly  guilty  of  the  negligence  complained  of,  or  that 
they  jointly  operated  the  line  of  railroad  described  in 
the  complaint,  but  admitting  that   the  defendant,  the 
Atlantic  &  Pacific  Railway  Company,  was  operating  the 
road.     The  cause  was  tried  for  the  first  time  in  Novem- 
ber, 1892,  and  resulted  in  a  verdict  for  plaintiff  against 
the  Atlantic  &  Pacific  Railway  Company,  and  in  favor 
of  the  Atchison  Company.      On  the  trial  the  plaintiff 
was  allowed  to  amend  her  complaint  by  alleging  that 
the  ticket  upon  which  she  was  traveling  was  a  "second- 
class"  ticket,  instead  of,  as  alleged  in  the  original  com- 
plaint, a  "first-class"  ticket.     To  the  cause  of  action 
stated  in  the  complaint  as  thus  amended,  the  defendants 
pleaded  a  statute  of  limitations  of  two  years.     Judg- 
ment was  entered  on  the  verdict,   but  this  judgment 
was  subsequently  set  aside,  with  leave  to  the  plaintiff 
to  amend   her  complaint.      On   February  7,    1893,  a 
second  amended   complaint  was   filed,    in   which  the 
Atlantic  &  Pacific  Railway  Company  was  charged  to 
have  owned  and  operated  the  line  of  railroad  in  ques- 
tion and  to  have  done  the  negligent  acts  averred  in  the 
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orig-inal  complaint.  An  attack  upon  this  pleading  was 
made  in  the  trial  court  by  motion  to  strike  from  the 
files,  by  demurrer,  by  motion  for  judgment  upon  the 
pleadings,  and  by  special  requests  for  directions  to  the 
jury  upon  the  second  trial  of  the  case.  The  ground  of 
all  such  attacks  was  that  the  pleading  set  up  a  new 
cause  of  action,  against  which  the  statute  of  limitations 
had  run  at  the  time  of  the  filing  of  such  pleading. 
The  cause  was  tried  for  the  second  time  in  April,  1893, 
and  a  verdict  was  again  rendered  against  the  Atlantic 
&  Pacific  Railway  Company.  A  judgment  upon  such 
verdict  was  subsequently  affirmed  by  the  circuit  court 
of  appeals.  15  U.  S.  App.  248,  7  C.  C.  A.  489,  and  58 
Fed.  760.  By  writ  of  error,  such  judgment  of  affirm- 
ance was  brought  to  this  court  for  review. 

A*  T.  Britton  and  A,  B.  Browne^  for  plaintiflF  in 
error. 

George  H.  Smithy  for  defendant  in  error. 

Mr.  Justice  White,  after  stating  the  facts  in  the 
foregoing  language,  delivered  the  opinioii  of  the  court. 

It  is  not  controverted  that,  under  section  339  of  the 
Code  of  Civil  Procedure  of  California,  a  cause  of  action 
of  the  character  of  that  set  forth  in  the  various  com- 
plaints filed  on  behalf  of  plaintiff  was  required  to  be 
instituted  within  two  years  after  the  cause  of  action 
accrued. 

The  question  to  be  determined,  therefore,  is  whether 
the  trial  court  erred  in  holding  that  the  amendments 
effected  by  the  second  amended  complaint  did  not  set 
up  a  new  cause  of  action ;  for,  if  the  second  amended 
complaint  stated  a  distinct  and  independent  cause  of 
action,  the  bar  of  the  statute  should  have  been  allowed 
to  prevail.  Railway  Co.  v.  Wiler,  158  U.  S.  285,  15 
Sup.  Ct.  877. 

The  contention  of  the  plaintiff  in  error  that  there 
was  a  departure  resulting  from  the  amended  petition  is 
based  upon  two  propositions :  (1)  That  the  parties 
defendant  in  the  original  complaint  were  sued  jointly 
ex  quasi  contractUy  and  were  liable  only  upon  proof  of 
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a  joint  contract,  while  the  amended  petition  proceeded 
upon  a  contract  made  only  by  one,  and  a  different  per- 
son than  those  originally  sued  ;  and  (2)  because  certain 
averments  in  the  petition  as  to  the  place  of  incorporation 
of  plaintiff  in  error,  and  as  to  the  character  of  ticket 
upon  which  the  plaintiff  traveled,  changed  the  cause  of 
action. 

We  will  discuss  these  two  contentions  separately. 

1.  Was  the  action  stated  in  the  original  complaint 
one  against  the  defendants  as  distinct  and  separate  cor- 
porations, or  against  them  as  a  single  entity  or  artificial 
being,  and  what  was  the  nature  of  the  cause  of  action  ? 

It  is  urged  by  the  plaintiff  in  error  that  as  the  com- 
plaint, after  alleging  that  the  defendants  jointly  owned 

and  operated  the  line  of  road  in  question, 
carri«rj»fPM««i-  and  jointlv  committed  the  alleged  negligent 
lajoriet  jeiit  acts,  charged  that  they  together  "were  a 
RapfaiBtr        common  carrier  of  passengers  on  said  road," 

such  allegation  must  be  construed  as  an 
averment  that  the  defendants  were  a  single  company, 
and  that  it  cannot  be  assumed  that  one  or  the  other,  by 
itself,  had  capacity  to  violate  any  duty  of  a  common 
carrier  of  passengers,  or  that  either  had  power  to  sue 
or  be  sued  separately,  and  alone  from  the  other. 

This  construction  of  the  complaint  is  obviously  a 
forced  and  unnatural  one.  In  the  caption  of  the  com- 
plaint the  two  defendants  were  designated  as  distinct 
corporations  and  several  defendants,  while  in  separate 
paragraphs  each  defendant  was  alleged  to  be  a  corpo- 
ration, duly  incorporated  under  the  laws  of  the  state  of 
Massachusetts,  and  having  its  principal  place  of  busi- 
ness outside  of  the  state  of  California.  Soon  after  the 
filing  of  the  complaint,  each  defendant  presented  its 
separate  application  for  removal  of  the  cause  to  the 
federal  court.  In  that  of  the  Atchison,  Topeka  & 
Santa  Fe  road,  it  was  averred  that  it  was  a  corporation 
organized,  existing,  and  doing  business  under  and  by 
virtue  of  the  laws  of  the  state  of  Kansas.  The  Atlantic 
&  Pacific  Company  averred  in  its  application  that  it 
was  a  corporation  duly  created,  organized,  and  existing 
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under  an  act  of  congress,  which,  it  was  expressly 
allegred,  authorized  it  to  construct  and  operate,  as  a 
common  carrier  of  passengers  and  freigfht,  certain  de- 
scribed lines  of  railroad,  including-  the  line  of  railroad 
upon  which  plaintiff  received  her  injury.  The  answer 
filed  on  behalf  of  the  defendants  was  "joint  and  sev- 
eral," and  it  was  therein  admitted  that  the  defendant, 
the  Atlantic  &  Pacific  Company,  plaintiff  in  error  here, 
was  operating  the  line  of  railroad  in  question.  The 
case  presented  by  the  complaint,  giving  to  the  language 
employed  the  reasonable  inferences  which  it  should 
receive,  was  one  where  each  of  two  corporations  was 
proceeded  against  as  a  common  carrier  of  passengers, 
exercising  their  respective  corporate  powers  concur- 
rently, the  two  corporations  acting  together,  just  as 
several  individuals  might  have  done. 

Looking  then  to  the  averments  of  the  complaint,  we 
find  it  stated  that  the  defendants,  as  common  carriers, 
jointly  owned  and  operated  a  described  line 
of  railroad  ;  that  on  November  3,  1890,  the  Rr«i7Jr Taiii. 
plaintiff  was  a  passenger  on  a  train  of  cars 
then  being  run  by  the  defendants,  which  train  was  de- 
railed and  thrown  from  the  track,  and  the  plaintiff  in- 
jured.    Was  this  an  action  ex  quasi  contractu,  as  now 
claimed  ? 

Before  proceeding  to  answer  this  question,  we  ob- 
serve that  it  seems  manifest,  from  the  attacks  originally 
made  upon  the  amended  complaint,  that  this  claim  is  an 
afterthought.  The  motion  to  strike  from  the  files,  de- 
murrer, answer,  and  motion  for  judgment  upon  the 
pleadings,  proceeded  upon  the  assumption  that  the 
cause  of  action  stated  in  both  complaints  was  subject  to 
a  limitation  of  two  years,  whereas  it  did  not  appear 
upon  the  face  of  the  complaint,  but  that  the  agreement, 
if  any,  made  by  the  alleged  contract  was  entered  into 
in  the  state  of  California,  in  which  event  the  statutory 
limitation  for  commencing  the  action  would  have  been 
four  years.  The  fact  that  a  written  contract  was  exe- 
cuted in  Ohio,  which  it  is  claimed  was  established  on 
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the  trial,   was  not  at  any  time  specially  set  up  as  a 
defense  to  the  amended  complaint. 

It  is  clear  that  the  original  complaint  is  not  suscepti- 
ble of  the  construction  now  attempted  to  be  g"iven  to  it. 
Thougfhr  it  is  alleged  that  the  plaintiff  was  the  holder 
of,  and  traveling  upon,  a  certain  ticket,  no  undertaking 
or  promise  by  the  defendants  was  averred,  noi*  is  there 
any  allegation  of  the  breach  of  any  undertaking  or 
promise.  The  reference  to  the  ticket,  joined  with  the 
allegation  immediately  preceding  it,  that  the  plaintiff 
was  a  passenger  on  the  described  line  of  railroad,  was 
evidently  introduced  by  the  pleader  to  show  the  exis- 
tence of  the  relation  of  passenger  and  carrier  between 
the  plaintiff  and  the  defendants.  Because  of  such  rela- 
tion, the  duty  to  exercise  due  care  in  the  carriage  of  the 
passenger  was  imposed  upon  the  defendants,  and  from 
the  recital  of  the  negligent  acts  committed  arose  the 
implication  of  the  failure  of  the  defendants  to  perform 
that  legal  duty.  As  said  by  Martin,  B.,  in  Legge  r. 
Tucker,  1  Hurl.  &  N.  500,  501 : 

''In  the  case  of  carriers,  the  custom  of  the  realm  im- 
poses on  them  a  duty  to  carry  safely,  and  a  breach  of 
that  duty  is  a  breach  of  the  law,  for  which  an  action 
lies  founded  on  the  common  law,  and  w^hich  does  not 
require  a  contract  to  support  it." 

Legge  v>  Tucker  was  in  form  an  action  on  the  case 
for  the  negligence  of  a  livery  stable  keeper  in  the  care 
and  custody  of  a  horse.  It  was  held  that  the  founda- 
tion of  the  action  was  a  contract,  and  that,  whatever 
way  the  declaration  was  framed,  it  was  an  action  of 
assumpsit.  The  line  which  distinguishes  the  case  at 
bar  from  an  action  ex  quasi  contractu  is  thus  expressed 
in  the  remarks  of  Watson,  B.,  who  said  (page  502): 

*'The  action  isclearly  founded  on  contract.  Formerly, 
in  actions  against  carriers,  the  custom  of  the  realm  was 
set  out  in  the  declaration.  Here  a  contract  is  stated  by 
way  of  inducement,  and  the  true  question  is  whether, 
if  that  were  struck  out,  any  ground  of  action  would 
remain.     Williamson  v.  Allison,  2  East,  452.     There 
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IS  no  duty  independently  of  the  contract,  and  therefore 
it  is  an  action  of  assumpsit. ' ' 

The  doctrine  is  very  clearly  expressed  in  Kelly  v. 
Railway  Co.  [1895]  1  Q.  B.  944,  where  the  court  of 
appeals  held  that  an  action  brought  by  a  railway  pas- 
senger against  a  company  for  personal  injuries  caused 
by  the  negligence  of  the  servants  of  the  company  while 
he  was  traveling  on  their  line  was  an  action  founded 
upon  tort.  In  reading  the  judgment  of  the  court, 
A.  L.  Smith,  L.  J.,  said  (page  947): 

"The  distinction  is  this  :  If  the  cause  of  complaint 
be  for  an  act  of  omission  or  non-feasance,  which,  with- 
out proof  of  a  contract  to  do  what  has  been 
left    undone,   would    not   give   rise   to   any  CMM^TIetTon? 
cause  of  action  (because  no  duty  apart  from 
contract  to  do  what  is  complained  of  exists),  then  the 
action  is  founded  upon  contract,  and  not  upon  tort.     If, 
on  the  other  hand,  the  relation  of  the  plaintiflF  and  the 
defendants  be  such  that  a  duty  arises  from  that  relation- 
ship, irrespective  of  contract,  to  take  due  care,  and  the 
defendants  are  negligent,  then  the  action   is  one  of 
tort." 

So,  in  the  case  at  bar,  there  was  a  duty  shown,  inde- 
pendently of  contract ;  and  the  trial  court,  looking  at 
the  allegations  of  a  complaint  which  had  not  been  de- 
murred to,  solely  for  the  purpose  of  determining  the 
propriety  of  an  amendment,  was  manifestly  justified  in 
holding  that  the  right  to  recover  was  not  founded  upon 
the  breach  of  a  contract,  but  upon  the  neglect  of  a 
common-law  duty.  The  action,  therefore,  was  ex  de- 
licto^ and  the  defendants,  being  joint  tort  feasors, 
might  have  been  sued  either  separately  or  jointly,  at 
the  election  of  the  injured  party  ;  and  if,  upon  the 
trial,  the  proof  warranted,  a  recovery  might  have  been 
had  against  a  single  defendant.  Sessions  v.  Johnson, 
95  U.  S.  347. 

The  right  of  recovery  against  one  of  several  joint 
tort  feasors  thus  existing  is  in  principle  analagous  to 
the  rule  declared  by  Chitty,  at  page  386  of  his  work 
on  Pleading,  to  the  effect  that  in  torts  the  plaintiff  may 
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prove  a  part  of  the  charge,  If  the  averment  be  divisible, 
and  there  be  enoug-h  proof  to  support  his  case.  This 
is  illustrated  at  page  392,  where  Chittj'  says  : 

"In  an  action  ex  delicto^  upon  proof  of  part  only  of 
the  injury  charged,  or  of  one  of  several  injuries  laid  in 
the  same  count,  the  plaintiff  will  be  entitled  to  recover 
jyro  tanto^  provided  the  part  which  is  proved  afford, 
;per  se^  a  suflScient  cause  of  action,  for  torts  are,  gener- 
ally speaking,  divisible." 

As,  therefore,  in  an  action  against  joint  tort  feasors 
recovery  may  be  had  against  one,  it  follows  that  allega- 
tions alleging  a  joint  relationship  and  the  doing  of 
negligent  acts  jointly  are  divisible,  and  that  a  recovery 
may  be  had  where  the  proof  establishes  the  connection 
of  but  one  of  the  defendants  with  the  acts  averred. 
The  case  also  comes  within  the  principle  of  the  rul6 
alluded  to  by  Chitty  (page  393),  that  "a  general  aver- 
ment, including  several  particulars,  may  be  considered 
reddendo  singula  singulis. ^^  He  instances  the  case  of 
a  declaration  for  a  false  return  to  a  fi.  fa.  against  the 
goods  of  A.  and  B.,  wherein  it  was  alleged  that  A.  and 
B.  had  goods  within  the  bailiwick,  and  it  was  held  to 
be  sufficient  to  prove  that  either  of  them  had,  the  aver- 
ment being  severable. 

But  even  though  the  action  was  founded  upon  a 
contract,  under  the  rules  of  practice  in  California  a 
recovery  might  have  been  had  against  either  defendant. 
Thus,  in  Shain  v.  Forbes,  82  Cal.  583,  23  Pac.  200, 
which  was  an  action  against  two  defendants  to  recover 
compensation  for  professional  services  alleged  to  have 
been  rendered  for  them  jointly  by  an  attorney  at  law, 
pending  the  action  one  of  the  defendants  died.  It  was 
argued  that  the  testimony  of  a  certain  witness,  not 
being  admissible  against  the  representatives  of  the 
deceased  defendant,  was  not  competent  for  any  purpose, 
because  the  action  was  joint,  and  that  no  several  judg- 
ment could  be  rendered  against  the  surviving  defendant. 
To  this  argument  the  supreme  court  answered  : 

"It  is  true  that  the  rule  contended  for  existed  at 
common  law,  but  from  the  earliest  time  it  has  been 
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changed  by  statute  in  this  state.  The  Code  provides  : 
' Judg-ment  may  be  given  for  or  against  one  or  more  of 
several  plaintiflFs,  and  for  or  against  one  or  more  of 
several  defendants,  and  it  may,  when  the  justice  of  the 
case  requires  it,  determine  the  ultimate  right  of  the 
parties  on  each  side  as  between  themselves.'  Code 
Civ.  Proc.  Cal.  1880,  §  578.  And  this  was  but  a  re- 
enactment  of  section  145  of  the  old  practice  act.  Under 
this  provision,  it  has  been  held  that,  where  two  per- 
sons are  sued  jointly  upon  a  joint  contract,  judgment 
may  be  rendered  in  favor  of  the  plaintiff  against  one  of 
the  defendants,  and  in  favor  of  one  of  the  defendants 
against  the  plaintiff.  Rowe  v.  Chandler,  1  Cal.  168  ; 
Lewis  r.  Clarkin,  18  Cal.  399 ;  People  v.  Frisbie,  Id. 
402.  *  *  *  In  our  opinion,  a  several  judgment 
might  have  been  rendered  against  McPherson." 

It  results  that,  if  the  nature  of  the  action  was  not 
changed,  the  amendment  merely  dismissing  one  of  two 
joint  tort  feasors,  and  alleging  that  the  injury  com- 
plained of  was  occasioned  solely  by  the  remaining 
defendant,  did  not  introduce  a  new  cause  of  action. 

2.  Did  the  amendments  stating  that  the  plaintiff  was 
traveling  upon  a  "ticket,"  instead  of,  as  stated  in  the 
original  complaint,  a  "first-class"  ticket,  and  that  the 
Atlantic  &  Pacific  Company  was  chartered  by  an  act  of 
congress,  instead  of  by  the  laws  of  Massachusetts,  as 
averred  in  the  original  complaint,  state  a  new  cause  of 
action  ? 

The  changes  made  clearly  were  not  of  the  essence  of 
the  cause  of  action,  and  could  in  no  wise  have  injuri- 
ously prejudiced  the  Atlantic  &  Pacific  Company. 
Amendments  of  this  character  were  plainly  allowable. 
The  Code  of  California  (section  471)  virtually  forbids 
amendments  only  where  the  allegation  of  the  claim  or 
defense  would  be  changed  in  its  general  scope  and 
meaning.  Illustrations  of  the  construction  given  to 
these  provisions  are  found  in  several  cases.  SmuUen 
V.  Phellips,  92  Cal.  408,  28  Pac.  442,  was  an  action  of 
slander,  and  the  words  charged  to  have  been  spoken 
were,  "He  is  a  thief."     The  proof  introduced  at  the 
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trial  was  that  the  words  uttered  were,  *'That  thievingf 

.     He  stole  $2,500  from  me,  and  I  can  prove  it." 

An  amendment  of  the  complaint  was  at  once  allowed, 
over  the  objection  of  the  defendant  that  the  statute  of 
limitations  barred  the  cause  of  action  as  thus  amended. 
The  supreme  court  of  California  held  that  the  scanda- 
lous words  alleg"ed  in  the  orig-inal  complaint  were  not 
qualified  or  altered  in  their  sense  or  meaning*  by  those 
proven  to  have  been  used  by  the  defendant,  that  the 
cause  of  action  remained  the  same,  and  that  the  amend- 
ment simply  obviated  a  variance  between  the  allegations 
and  the  proof. 

In  Redington  v.  Cornwell,  90  Cal.  49,  27  Pac.  40,  it 
was  held  that  as  the  original  complaint  declared  on  two 
notes,  alleging  that  they  were  given  **  for  value 
received,"  and  were  assigned  by  indorsement,  and  also 
alleged  facts  from  which  an  equitable  assignment 
would  result,  an  amended  complaint  which  omitted 
the  allegation  of  indorsement,  and  alleged  that  the  debt 
was  for  money  loaned  and  for  a  balance  due  on  account, 
set  up  substantially  the  same  cause  of  action  ;  the  aver- 
ment as  to  value  received  being  equivalent  to  the  more 
specific  allegations  of  the  items  of  money  loaned,  and 
due  on  account. 

In  Bogart  v.  Crosby,  91  Cal.  278,  27  Pac.  603,  the 
complaint  in  an  action  against  a  firm  of  real-estate 
agents  to  recover  money  deposited  on  a  verbal  contract 
of  sale,  which  had  been  rescinded,  was  amended  by 
making  the  owners  of  the  land  defendants,  and  alleging 
that  defendants  were  an  association  of  two  or  more 
persons  doing  business  under  a  common  name.  A 
second  amended  complaint  was  filed,  alleging  that  only 
the  agents  constituted  the  association,  and  both  amend' 
ments  charged  all  the  defendants  with  having  received 
the  deposit  iFromplaintiflf,  and  to  his  use. 

The  court  said  : 

'*It  is  claimed  by  appellants  that  the  cause  of  action 
stated  in  the  last  amended  complaint  is,  as  against  ap- 
pellants, essentially  different  from  that  alleged  in  the 
first  amended  complaint,  and  that,  as  it  was  not  filed 
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within  two  years  after  the  cause  of  action  accrued,  the 
same  is  barred  by  the  provision  of  subdivision  1  of  sec- 
tion 339  of  the  Code  of  Civil  Procedure.  We  do  not 
agree  with  appellants  in  this  contention.  The  differ- 
ence between  the  first  and  second  amended  complaints 
is  not  so  marked  that  the  latter  can  be  deemed  the 
statement  of  an  entirely  new  and  different  cause  of 
action  against  the  appellants.  In  both  amended  com- 
plaints the  appellants  are  charged  with  having  received 
from  plaintiff,  and  to  his  use,  the  money  sued  for,  and 
with  a  refusal  to  pay  it  to  plaintiff  when  demanded." 

As  we  hold  that  the  dismissal  of  the  Atchison  Com- 
pany did  not  operate  to  change  the  cause  of  action 
a^inst  the  other  corporation,  and  that  the  allegations 
of  the  second  amended  complaint  substantially  counted 
upon  the  same  wrong  charged  in  the  original  complaint, 
to  wit,  a  neglect  of  duty  causing  injury  to  plaintiff 
while  traveling  as  a  passenger,  upon  a  ticket,  in  a  train 
of  cars  over  a  described  line  of  railroad,  and  between 
specified  stations,  it  results  that  the  judgment  of  the 
circuit  court  of  appeals  was  right,  and  it  is  affirmed. 


NOTES. 

Nature  of  Action  for  Injury  to  Passenger — Former  Practice. — In 
former  times  the  practice  seems  to  have  been  universal  to  sue  in 
tort  against  common  carriers  for  a  breach  of  their  public  duty.  A 
departure  from  this  rule  and  the  bringing-  of  an  action  ex"  contractu 
was  first  permitted  about  1750,  as  is  shown  by  the  case  of  Dale  v. 
Hall,  1  Wilson,  281. 

lyORD  Ei^i«BNBOROUGH  ofPers  the  following  explanation,  in  Ansell 
V,  Waterhonse,  6  M.  &  S.  385  : 

**The  practice  of  declaring  against  common  carriers  on  the  cus- 
tom of  the  realm  is  as  ancient  as  the  law  itself,  and  was  uniformly 
adopted  until  somewhere  about  the  time  of  Dale  v.  Hall.  Since 
then  it  has  been  usual  not  to  declare  in  this  form,  but  in  contract, 
yet  the  modern  use  does  not  supersede  though  it  has  supplanted  the 
former  practice  of  declaring  in  tort."  Mr.  Ahgell,  in  his  work  on 
Carriers  (^  422) ,  bears  out  this  statement. 

Present  Practice. — The  modern  practice  is  that  the  party  injured 
by  the  breach  of  the  carrier's  duty  may  elect  to  sue  in  tort  on  the 
custom  of  the  realm,  or  to  waive  the  tort  and  bring  assumpsit, 
Tattan  v.  Great  Western  Ry.  Co.,  2  Ell.  &  Ell.  344  ;  Saltonstall  v. 
Stockton,  Taney's  Decisions  11. 

The  mere  fact  of  there  being  a  contract  of  carriage  does  not  pre- 
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elude  the  bringing  of  an  action  of  tort  for  the  breach  of  the  public 
duty  of  the  carrier.  Saltonstall  v.  Stockton,  Taney's  Dec.  11.  But 
where  the  action  is  for  injury  to  a  passenger,  the  usual  form  of  action 
is  tort.  Ansell  v.  Waterhouse,  6  M.  &  S.  385  ;  McCall  v,  Forsyth,  4 
W.  &  S.  179 ;  Heven  v,  McCaughan,  32  Miss.  17 ;  Frink  v.  Potter,  17 
111.  406  ;  Pennsylvania  R.  Co.  v.  People,  31  Ohio  St.  537;  Cregin  z'. 
Brooklyn,  etc.,  R.  Co.,  75  N.  Y.  192;  New  Orleans,  etc.,  R.  Co.  r. 
Hurst,  36  Miss.  660 ;  Ames  v.  Union  R.  Co.,  117  Mass.  541  ;  Ham- 
mond V,  North  Eastern  R.  Co.,  6  S.  C.  130;  Nevin  v,  Pullman  Pal. 
Car  Co.,  11  Am.  &  Eng.  R.  Cas.  92 ;  Pozzi  v.  Shipton,  8  Ad.  &  Ell. 
%3  ;  Baltimore,  etc.,  R.  Co.  v.  Wilson,  31  Ohio  St.  555. 

In  those  states  which  make  no  distinction  between  different  forms 
of  action,  the  court  will  look  at  the  nature  of  the  cause  of  action, 
and  will  determine  from  it  whether  the  suit  sounds  in  tort  or^on- 
tract.  Cregin  v.  Brooklyn,  etc.,  R.  Co.,  75  N.  Y.  192 ;  Heven  v. 
McCaughan,  32  Miss.  17  ;  New  Orleans,  etc.,  R.  Co.  v.  Hurst,  36 
Miss.  660 ;  Frink  v.  Potter,  17  111.  406 ;  School  District  v.  Boston, 
etc.,  R.  Co.,  102  Mass.  552. 

Relative  Advantages  of  Suits  in  Contract  and  Suits  in  Tort. — Where 
the  action  sounds  in  contract,  only  compensatory  damages  can  be 
recovered;  when  it  sounds  in  tort,  vindictive  damages  can  be  recov- 
ered when  the  circumstances  warrant  it.  Hamlin  z'.  Great  North- 
ern R.  Co.,  1  H.  &  N.  408;  New  Orleans,  etc.,  R.  Co.  v.  Hurst,  36 
Miss.  660;  Walsh  v,  Chicago,  etc.,  R.  Co.,  42  Miss.  23. 

It  seems  that  there  can  be  no  recovery  in  tort  for  the  failure  on 
the  part  of  a  carrier  to  carry  safely  on  Sunday.  The  general  pub- 
lic duty  of  a  common  carrier  does  not  extend  to  a  day  non-iuridtcus, 
Walsh  V,  Chicago,  etc.,  R.  Co.,  42  Miss.  23. 

Forma)  variances  between  the  pleading  and  proof  are  less  consid- 
ered in  actions  sounding  in  tort  than  in  contract. 
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Gage 

V. 

Illinois  Cent.  R.  Co. 

{Suprefne  Court  of  Mississippi ^  March  ^p,  iSgy,) 

Carriers  of  Passengers— Carrying  Child  beyond  Destination — 
Liability  of  Company.* — A  boy  seven  years  old,  traveling"  alone,  was 
placed  in  charge  of  the  conductor  of  a  train,  who  was  asked  to  look 
after  him  and  to  tell  the  conductor  who  would  take  charge  of  the 
train  at  an  intervening  station  that  the  boy  was  traveling  alone, 
and  he  promised  to  do  so.  On  the  arrival  of  the  train  at  the  boy*s 
destination,  the  second  conductor,  in  reply  to  the  inquiry  of  the 
boy^s  father  if  the  boy  was  on  the  train,  answered  that  he  was  not, 
and  the  boy  was  carried  to  a  station  beyond  his  destination,  but  was 
well  taken  care  of  and  was  returned  to  his  destination  on  the  same 
night.  It  appeared  that  the  agent  of  whom  the  boy*s  ticket  was 
bought  knew  that  he  was  traveling  alone,  but  there  was  no  under- 
standing with  such  agent  that  the  boy  should  be,  or  needed  to  be, 
especially  looked  after  by  the  company.  Held,  that  the  company 
was  not  liable  for  carrying  him  beyond  his  station. 

Appeal  from  Holmes  county  circuit  court.  A  ifirincd. 

Noel  &  Pepper,  for  appellant. 
Mayes  &  Harris^  for  appellee. 

Calhoon,  Special  Judge.  Plaintiff,  seven  years  old, 
was  visiting"  his  uncle,  who  lived  near  Montgomery 
Station,  on  the  Illinois  Central  Railroad,  his  home 
being  at  Pickens  Station  on  the  same  road.  His  uncle 
bought  him  a  half- fare  ticket  to  Pickens  Station,  told 
the  conductor  the  boy  was  traveling  alone,  asked  him 
to  look  after  him,  and  to  be  sure  to  tell  the  conductor 
who  was  to  take  charge  of  the  train  at  Canton  that  the 
boy  was  traveling  alone,  and  he  promised  to  do  so. 
The  witness  to  these  facts  also  saj^s :  *'The  agent  at 
Montgomery  knew  the  boy  was  traveling  alone,  and  I 
know  of  no  other  passenger  who  was  traveling  from 

*See  notes  at  end  of  case. 
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Montgomery  to  Pickens  on  that  day."  When  the  train 
reached  Pickens,  the  boy's  father,  who  was  at  the  depot 
for  hira,  asked  the  conductor  if  he  had  a  little  boy  on 
the  train  for  Pickens,  when  the  conductor  asked  how 
old  he  was,  and  the  father  answered  seven,  and  he  said, 
'*No."  But  the  boy  was  on  the  train,  and  it  carried 
him  on  to  Sardis,  where  he  was  well  taken  care  of,  and 
returned  to  Pickens  that  nig-ht.  The  court  grave  a 
peremptory  instruction  for  the  railroad  company. 
There  was  no  understandings  with  the  ticket  agent  that 
the  boy  should  be,  or  needed  to  be,  especially  looked 
after  by  the  railroad  company.  He  simply  knew,  at 
most,  that  he  was  traveling  alone,  as  many  boys  of  that 
age  are  fully  competent  to  do.  The  duty  of  the  com- 
pany extended  no  further  than  to  safely  transport. 
The  courteous  promise  of  the  conductor  to  look  after 
the  boy,  and  to  request  his  successor  at  Canton  to  do 
so,  which  he  doubtless  forgot  to  do,  did  not  bind  the 
company.  The  answer  of  the  succeeding  conductor 
could  not  involve  the  company  in  damages.  It  must  be 
presumed  he  did  not  remember  a  boy  on  his  train  look- 
ing to  be  seven  years  old.  Unless  by  previous  contract 
with  the  company,  he  was  under  no  duty  to  see  that  the 
boy  was  put  off.  The  cotppany's  duty  ended  when  the 
station  was  called  out,  as  we  must  presume  was  done, 
in  the  absence  of  proof  to  the  contrary.  This  case 
bears  no  analogy  to  that  of  Weightman  v.  Railway 
Co.,  70  Miss.  563,  12  South.  586,  as  will  appear  on 
slight  examination.     Affirmed. 

Calhoon,  Special  Judge,  presided  in  place  of  Stock- 
dale,  J.,  who  was  absent  on  account  of  sickness. 


NOTES. 

Carrying  Passengers  beyond  Destination. — It  is  the  duty  of  a 
railroad  company  to  stop  its  train  at  the  passenger's  point  of  desti- 
nation a  sufficient  leng'th  of  time  to  allow  him  to  leave  it  with  safety 
to  his  life  and  person,  and  if  he  is  carried  beyond,  by  no  fault  of  his 
own,  but  by  failure  of  the  company's  agent  to  do  his  duty  in  this 
respect,  the  carrier  will  be  liable  in  damages. 
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Eng-land, —Rohson  v.  North  Eastern  R.  Co.,  2  Q.  B.  Div.  85;  Hobbs 
V.  London,  etc.,  R.  Co.,  Lt,  R.  10  Q.  B.  111. 

Untied  Slates.— Brul^rd  v.  The  Alvin,  45  Fed.  Rep.  766. 

Arkansas, — St.  Louis,  etc.,  R.  Co.  v.  Cantrell,  37  Ark.  519,  40  Am. 
Rep.  105. 

Georgia, — Georgia  R.,  etc.,  Co.  v,  McCurdy,  45  Ga.  288, 12  Am. 
Rep.  577,  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  185,  note  ;  Nunn*z/.  Georgia 
R.  Co.,  71  Ga.  710,  51  Am.  Rep.  284  ;  Caldwell  v,  Richmond,  etc.,  R. 
Co.,  15  S.  E.  Rep.  678,  52  Am.  &  Eng.  R.  Cas.  314,  nole, 

Illinois, — Chicago,  etc.,  R.  Co.  v,  Fisher,  66  111.  152. 

Indiana, — Ohio,  etc.,  R.  Co.  v,  Hatton,  60  Ind.  12  ;  Columbus,  etc., 
R.  Co.  V,  Farrell,  31  Ind.  408 ;  Baltimore,  etc.,  R.  Co.  v,  Pixley,  61 
Ind.  22  ;  Evansville,  etc.,  R.  Co.  v,  Kyte,  6  Ind.  App.  52. 

Kentucky, — Louisville,  etc.,  R.  Co.  v,  Jackson,  4  Am.  &  Eng.  R. 
Cas.,  N.  S.,  437;  Louisville,  etc.,  R.  Co.  v,  Cayce,  34  S.  W.  Rep.  8%, 
3  Am.  &  Eng-.  R.  Cas.,  N.  S.,  656,  abstr, 

Louisiana. — Dave  v,  Morgan's  L.  &  T.  R.  &  S.  Co.,  47  La.  Ann. 
576,  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  127. 

Mississippi, — New  Orleans,  etc.,  R.  Co.  v.  Hurst,  36  Miss.  660,  74 
Am.  Dec.  785 ;  Southern  R.  Co.  v,  Hendricks,  40  Miss.  375,  90  Am. 
Dec.  332  ;  New  Orleans,  etc.,  R.  Co.  v,  Statham,  42  Miss.  607,  97  Am. 
Dec.  478  ;  Mobile,  etc.,  R.  Co.  v,  Mc Arthur,  43  Miss.  180  ;  Thompson 
V,  New  Orleans,  etc.,  R.  Co.,  50  Miss.  315,  19  Am.  Rep.  12;  Louis- 
ville, etc.,  R.  Co.  V,  Mask,  64  Miss.  738,  30  Am.  &  Eng.  R.  Cas.  564. 

New  y^r>fe.— Bucher  v.  New  York  Cent.,  etc.,  R.  Co.,  98  N.  Y.  128, 
21  Am.  &  En^.  R.  Cas.  361. 

Pennsylvania, — Pennsylvania  R.  Co.  v,  Aspell,  23  Pa.  St.  147,  62 
Am.  Dec.  323  ;  Pennsylvania  R.  Co.  v,  Kilgrore,  32  Pa.  St.  295,  72 
Am.  Dec.  787. 

South  Carolina, — Samuels  v,  Richmond,  etc.,  R.  Co.,  35  S.  Car. 
493,  52  Am.  &  Eng.  R.  Cas.  315. 

7V;rfl5.— International,  etc.,  R.  Co.  v,  Terry,  62  Tex.  380,  50 
Am.  Rep.  529,  21  Am.  &  Eng.  R.  Cas.  323 ;  Galveston,  etc.,  R.  Co.  v, 
Crispi,  73  Tex.  236. 
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Witt  c/  a/. 

V. 

East  Tennessee  &  W.  N.  C.  R.  Co.  el  al. 

{Supreme  Court  of  Tennessee ^  Sept.  22 ^  iSgjJ) 

Carriers  of  Goods— Delivery  without  Requiring  Surrender  of  Bill 
of  Lading.* — A  consig-nor  shipped  goods  over  a  railway  consig-ned 
to  its  own  order  and  directing  that  a  second  person,  who  was  the 
purchaser  and  ultimate  consignee  of  the  goods,  be  notified.  The 
bill  of  lading,  which  required  that  the  goods  should  be  delivered 
upon  its  production,  properly  indorsed,  was  sent  with  a  draft  upon 
the  purchaser  to  a  bank,  and  was  to  be  delivered  to  him  when  the 
draft  was  paid.  e%.  part  of  the  goods  were  delivered  to  the  purchaser 
without  his  presenting  the  bill  of  lading,  which  remained  in  the 
bank's  possession,  and  afterwards,  upon  the  payment  of  the  balance 
of  the  draft,  the  rest  of  the  goods  were  delivered  to  him.  Subse- 
quently the  bank  became  insolvent,  and  failed  to  remit  the  proceeds 
of  the  draft.  Heldy  that  the  delivery  of  the  goods  to  the  purchaser 
by  the  railway  company  without  requiring  the  production  and  sur- 
render of  the  bill  of  lading,  properly  indorsed,  did  not  render  such 
company  guilty  of  a  conversion  and  make  it  liable  for  the  value  of 
the  goods. 

Appeal  from  Washington  county  chancery  court. 
Affirmed. 

Reeves  &  Baxter^  for  appellants. 

Carr  (Sc  Reeves,  for  appellee,  East  Tennessee  &  W. 
N.  C.  R.  Co. 

Fazv  dc  Cox,  for  appellee,  First  Nat.  Bank  of  John- 
son City." 

Wilkes,  J.  This  is  a  bill  to  recover  the  value  of 
gfoods  delivered  to  the  defendant  railroad  company  to 
be  carried  to  Elk  Park,  N.  C,  and  which,  it  is  alleged, 
were  wrongfully  delivered.  The  chancellor  refused 
complainants  relief,  and  on  appeal  the  court  of  chan- 

»See  note  to  Nebraska  Meal  Mills  v.  St.  Louis  S.  W.  Ry.  Co. 
(Ark.),  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  at  p.  5%. 
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eery  appeals  has  affirmed  that  decree,  and  complainants 
have  appealed  to  this  court,  and  assigned  errors. 

Complainants  are  wholesale  merchants  at  Lynch- 
burg, Va.  On  the  3d  of  October,  1894,  they  delivered 
the  goods  in  controversy,  consisting  of  11  boxes,  to  the 
Norfolk  &  Western  Railroad  Company,  consigned  to 
Elk  Park,  N.  C,  to  the  '*order  of  Witt  &  Watkins," 
"notify  A.  T.  Banner ;"  the  said  A.  T.  Banner  being 
the  purchaser  and  ultimate  consignee  of  the  goods. 
The  bill  of  lading  required,  in  substance,  that  they 
should  be  delivered  upon  the  production  of  the  bill  of 
lading  properly  indorsed.  This  bill  of  lading  was  sent 
with  a  draft  upon  Banner  to  the  First  National  Bank  of 
Johnson  City,  and  was  to  be  delivered  to  Banner  when 
the  draft  was  paid,  which  was  for  $191.85.  The  goods, 
after  reaching  Elk  Park,  their  destination,  and  remain- 
ing in  the  depot  house  of  the  company  for  several 
days,  were  delivered  to  Banner  by  the  local  agent  of 
the  railroad  company,  a  portion  on  the  10th  of  October, 
1894,  and  the  remainder  on  the  26th  day  of  October, 
1894.  The  bill  of  lading  was  not  surrendered  by  Ban- 
ner to  the  railroad,  and  it  does  not  appear  that  he  took 
it  out  of  the  bank's  possession.  It  appears,  however, 
that  on  the  10th  of  October,  1894,  he  paid  to  the  John- 
son City  Bank  S129.91,  and  on  the  20th  of  October, 
1894,  the  further  sum  of  $42.45,  on  account  of  this 
consignment,  and  on  the  26th  of  October  the  balance  of 
$20.  The  first  two  of  these  payments  were  made  in 
checks  of  third  persons,  but  were  received  as  cash  by 
the  bank.  The  last  was  paid  in  Banner's  own  check, 
and  he  had  a  deposit  in  the  bank  more  than  enough  to 
pay  it,  and  it  was  also  received  as  cash.  The  court  of 
chancery  appeals  finds  that  the  draft  of  the  consignor 
was  fully  paid  in  this  way,  and  that  the  checks  were 
all  received  as  cash,  and  realized  on  by  the  bank.  It 
is  insisted  that,  while  this  may  be  so,  still  the  railroad 
company  had  no  right  to  deliver  the  goods  until  the 
bill  of  lading,  properly  indorsed,  was  surrendered,  and 
that  in  doing  so  it  was  guilty  of  a  conversion,  and  made 
itself  liable  for  the  value  of  the  goods.     It  is  true  that 
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when  a  consig'tior  makes  a  shipment  under  a  bill  of 
lading  to  his  own  order  it  is  an  indication  on  his  part 
that  his  title  shall  not  pass  until  the  goods  are  paid  for. 
Bank  v.  Cummings,  89  Tenn.  609,  18  S.  W.  115; 
Charles  v.  Carter,  96  Tenn.  607,  36  S.  W.  396.  When 
the  railroad  company  delivers  goods  even  to  the  real 
owner  contrary  to  or  without  the  assent  of  the  shipper* 
the  burden  of  proving  the  ownership  of  the  goods 
when  delivered,  and  the  risk  of  payment  therefor  when 
the  title  is  retained  to  secure  payment  to  the  consignor, 
is  assumed  by  it.  But  it  is  also  true  that  when  a  draft 
is  forwarded  to  a  bank  by  a  shipper,  accompanied  by 
bill  of  lading  to  the  order  of  the  shipper,  the  bank  is 
made  the  agent  of  the  shipper  to  receive  and  collect  the 
draft,  and  to  order  the  delivery  of  the  goods.  Charles 
V.  Carter,  3b  S.  W.  396.  In  this  case  the  delivery  of 
the  goods  was  made  to  the  proper  owner.  The  draft 
was  paid  to  the  bank,  the  agent  of  the  consignor.  The 
delivery  to  Banner  of  the  bill  of  lading,  and  its  surren- 
der to  the  railroad  company,  was  a  mere  matter  of 
ceremony  in  the  face  of  these  facts,  and,  while  the 
railroad  company  may  have  breached  its  duty  in  deliv- 
ering, no  damages  could  result  therefrom.  The  fact 
that  the  bank  subsequently  became  insolvent,  and 
failed  to  remit  the  proceeds,  cannot  alter  the  case,  but 
is  simply  the  misfortune  of  the  consignor,  for  which 
neither  the  railroad  nor  the  consignee*  can  be  held  re- 
sponsible. If  the  first  delivery  was  made  prematurely, 
and  while  the  title  still  remained  in  the  consignor,  be- 
cause only  a  part  of  the  draft  was  paid,  this  was  recti- 
fied and  affirmed  by  the  subsequent  payment  of  the 
whole  draft,  and  its  acceptance  by  the  bank,  the  agent 
of  the  consignor.  We  see  no  error  in  the  decree  of  the 
court  of  chancery  appeals,  and  it  is  affirmed. 
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Alabama  Mineral  R.  Co. 

V. 

Jones. 

{Supreme  Court  of  Alabama^  Feb.  ^,  jSgy,) 

Action  for  Death  of  Employee — Evidenceof  Collective  Fact— Error. 
— In  an  action  brought  ag-ainst  a  railway  company  to  recover  for 
the  death  of  an  employee,  caused  by  the  collision  of  a  hand  car  with 
a  hand  car  in  front  which  was  stopped  suddenly,  as  they  were 
crossing  an  abutting  trestle  of  a  railway  bridge,  it  was  not  reversi- 
ble error  to  admit  an  employee  who  was  on  one  of  the  cars  to  testify 
that  it  was  a  dangerous  place  to  stop,  as  it  was  merely  the  state- 
ment of  a  collective  fact. 

Same — Matter  of  Common  Knowledge — Evidence — Admissibility. — 
In  such  action  there  was  no  error  in  sustaining  a  general  objection 
to  a  question  asked  an  expert  in  the  operation  of  hand  cars  whether 
or  not  the  danger  of  riding  on  a  hand  car,  while  in  motion,  is  obvi- 
ous to  any  man  of  common  sense,  as  an  affirmative  answer  to  such 
question  would  merely  be  declaratory  of  a  fact  which  the  jury 
already  knew. 

Same — Improper  Question — Favorable  Answer. — The  putting  of 
an  improper  question  by  a  plaintiff  is  not  reversible  error  where  the 
answer  is  favorable  to  the  defendant. 

Same — Evidence — Harmless  Error. — Probable  error  in  sustaining 
an  objection  to  a  request  that  a  witness  explain  how  the  handle 
should  be  grasped  in  operating  a  hand  car  is  rendered  harmless 
where  the  court  without  objection  immediately  allows  the  witness 
to  explain. 

Same  -Computation  of  Damages — Evidence  as  to  Dependents.* — 
In  such  action,  where  the  evidence  was  circumstantial  as  to 
what  proportion  of  the  earnings  of  the  deceased  were  consumed  in 
his  own  property,  and  therefore  what  amount  of  pecuniary  benelit 
the  dependent  next  of  kin  enjoyed  from  such  earnings,  it  was  com- 
petent to  show  how  many  and  what  dependents  there  were,  and 
their  ages,  to  aid  in  the  solution  of  the  question. 

Same — Life  Expectancy — Instruction — Error. — In  such  action  the 
court,  at  the  request  of  the  plaintiff,  instructed  the  jury  that  if  de- 
ceased was,  at  the  time  of  his  death,  in  good  health  and  of  sober 
habits,  and  was  48  years  of  age,  his  expectancy  of  life  was  as  much 
as  18  years.  Held,  that  such  instruction  was  erroneous  in  that  it 
withdrew  the  fact  that  the  occupation  of  the  deceased  was  danger- 
ous from  the  consideration  of  the  jury,  and  in  that  it  was  an  inva- 
sion of  the  province  of  the  jury. 

Same — Measure  of  Damages.— In  such  action,  where  the  next 
of  kin  were  dependents,  and  all  the  earnings  of  the  deceased  were 
consumed  in  the  support  of  his  family,  the  measure  of  damages  is 

*See  notes  at  end  of  case. 
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the  present  cash  value  of  the  life  of  the  deceased  to  his  family 
dependent  on  him  during  his  expectancy  of  life. 

Same — Same — Basis  of  Computation.* — A  proper  basis  of  com- 
putation is  authorized  by  an  instruction  in  such  action  that  if  the 
plaintiff  is  entitled  to  recover,  she  is  entitled  to  recover  an  amount 
equal  to  the  deceased's  "pecuniary  worth  to  his  family  who  were 
dependent  on  him  from  the  time  of  his  death  to  this  time,  added  to 
the  present  cash  value  of  his  pecuniary  worth  to  his  said  family 
during  the  balance  of  his  expectancy  of  life." 

Same  —  Complaint  —  Alternatives— Sufficiency  of  Proof —  Instruc- 
tion.— In  such  action,  the  allegations  of  the  first  count  of  the  com- 
plaint required  proof  that  the  foreman  stopped  his  car  suddenly 
while  it  was  in  front  of  the  other  car,  while  both  cars  were  going  at 
a  high  rate  of  speed,  either  without  first  ordering  the  rear  car  to 
stop,  or  without  notifying  those  on  it  of  his  intention  to  stop. 
Held,  that  both  of  these  alternatives  were  not  required  to  be 
proven,  and  that  it  was  proper  to  refuse  an  instruction  requiring 
the  proof  of  both,  and  also  to  refuse  an  instruction  requiring  proof 
of  the  second,  though  the  first  might  have  been  proven. 

Same — Instructions. — In  such  action,  the  defendant  requested  a 
charge  to  the  jury  that  if  the  foreman,  before  or  at  the  time  of 
checking  the  speed  of  the  front  car,  notified  those  on  the  rear  car 
to  check  their  speed  also,  and  gave  them  the  usual  and  customary 
signal  for  that  purpose,  then  they  must  find  for  the  defendant. 
Meld,  that  such  charge  was  properly  refused,  as  it  did  not  meet  both 
alternatives  of  the  first  count,  nor  the  averment  of  the  second  count 
that  the  foreman  negligently  stopped  the  front  car  suddenly,  with- 
out notifying  those  on  the  rear  car,  thereby  causing  the  collision 
and  the  death  of  the  deceased. 

Same — Instructions— Negligence — Question  for  Jury. — A  charge, 
in  such  action,  that  it  was  not  negligence  to  run  two  hand  cars,  15 
or  20  feet  apart,  at  a  high  rate  of  speed  across  a  river  bridge,  was 
properly  refused,  as  the  question  of  the  foreman's  negligence  in  so 
running  the  cars  was  for  the  jury. 

Same— Negligence — Matter  of  Law. — It  cannot  be  said  that  the 
act  of  one  of  the  employees  in  suddenly  putting  brakes  on  the  rear 
car  when  he  saw  the  front  car  stopping  was,  as  a  matter  of  law, 
negligent  and  wrongful,  and  was  not  rendered  reasonably  neces- 
sary by  the  foreman's  negligence. 

Same — Instructions. — An  instruction  in  such  action  that  if  the 
jury  believe  that  the  other  employees  on  the  car  with  deceased 
jerked  the  handle  in  front  and  caused  him  to  loose  his  hold  of  the 
handle,  they  must  find  for  the  defendant,  was  properly  refused. 

Same— Instructions — Incorrect  Measure  of  Proof. — An  instruction 
in  such  action  that  if  the  evidence  leaves  the  jury  in  doubt  as  to 
what  threw  deceased  from  the  car,  they  must  find  for  the  defend- 
ant, was  properly  refused  as  stating  an  incorrect  measure  of  proof. 

Same — Instructions — Negligence. — An  instruction  that  deceased 
was,  as  a  matter  of  law,  negligent  if  he  was  grasping  the  handle 
with  one  hand  only,  was  properly  refused. 

Same — Instructions — Single  Fact. — It  was  proper  to  refuse  to  in- 
struct the  jury  that  they  may  look  into  the  fact,  if  they  find  it  to  be 
a  fact,  that  no  one  else  fell  off  the  car,  in  connection  with  the  other 
facts,  in  determining  whether  or  not  deceased  was  grasping   the 

♦See  notes  at  end  of  case. 
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handle  in  a  proper  manner,  as  such  instruction  sing-led  out  a  par- 
ticular fact  for  the  attention  of  the  jury. 

Same — Instructions — Question  for  Jury. — Instructions  that  there 
was  no  evidence  that  the  foreman  gave  any  order  or  signal  requir- 
ing the  sudden  putting  on  of  brakes,  that  if  the  foreman  was 
sitting  in  a  position  where  his  signal  could  be  seen  by  those  on  the 
rear  car,  he  was  not  negligent  in  failing  to  look  back  to  see  whether 
it  bad  been  seen,  were  invasions  of  the  province  of  the  jury,  and 
properly  refused. 

Same — Instructions — Negligence. — In  such  action  an  instruction 
was  requested  that  if  the  jury  believed  that  the  brake  had  been 
applied  on  the  rear  car  in  the  usual  manner,  in  obedience  to  the 
foreman*s  signal,  and  that  this  was  the  only  appliance  for  checking 
the  speed  of  the  car,  and  that  the  one  putting  on  the. brake  saw  the 
signal  when  it  was  given,  they  must  find  for  the  defendant,  //eld, 
that  such  instruction  was  properly  refused,  as  it  ignored  the  ques- 
tion whether  the  signal  or  order  given  by  the  brakeman  involved, 
under  all  the  circumstances,  negligence  on  his  part. 

Same — Same — Same. — An  instruction  that  the  jury  should  find 
for  the  defendant  if  ine  accident  was  caused  by  the  employee  on  the 
front  car  putting  on  the  brake  in  an  improper  manner  and  checking 
the  speed  of  the  car  too  suddenly,  was  properly  refused  as  ignoring 
the  question  whether  the  acts  of  such  employee  were  superinduced 
by  a  negligent  order  of  the  foreman. 

Same — Same — Same. — In  such  action  a  charge  was  requested  that 
if  the  jury  believed  that  the  signal  was  given  by  the  foreman  for 
both  cars  to  check  their  speed  at  the  same  time,  and  that  it  was 
known  by  those  on  the  rear  car,  and  that  the  brake  was  applied  on 
the  rear  car  in  the  usual  and  customary  way,  that  then  they  must 
find  for  the  defendant,  //eld,  that  such  instruction  was  properly 
refused,  as  the  question  whether  those  on  the  rear  car  had  sufficient 
notification  of  the  intention  to  stop,  and  the  question  as  to  whether 
there  was  negligence  in  giving  the  signal,  under  the  circumstances, 
were  for  the  jury. 

ApPEAir  from  Shelby  county  circuit  court.    Reversed 
arid  remafided. 

For  prior  report,  see  18  South.  30. 

Plaintiff's  intestate  was  a  section  hand  on  the  defend- 
ant's railroad,  and  W.  A.  Scott  was  the  section  foreman 
or  boss  for  the  defendant  at  the  section  at  CM«gut*4 
which  the  plaintiff's  intestate  was  at  work. 
The  defendant's  evidence  tended  to  show  that 
as  the  two  hand  cars  were  gfoing*  over  the  trestle 
abutting-  the  railroad  bridge  crossing"  the  Coosa 
river,  where  the  accident  occurred,  Scott,  the 
section  boss,  who  was  riding  on  the  first  car, 
instructed  the  men  on  his  car  to  stop  the  car,  and  also 
signaled  the  car  upon   which  the  plaintiff's  intestate 

8  (N.  s.)  A.  &  £^.  R.  Cas.— 25 
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was  riding-,  and  which  was  following-  immediately  upon 
the  car  upon  which  the  section  boss  was  ;  that  there- 
upon John  Woods,  who  was  on  the  first  car,  put  on  the 
brakes,  and  stopped  the  car  instantly,  and  one  Guy, 
who  was  on  the  car  with  the  defendant,  applied  the 
brakes  on  said  car,  and  tried  to  stop  it,  but  was  unable 
to  do  so  before  the  collision. 

Upon  the  introduction  of  all  the  evidence,  the  court, 
at  the  request  of  the  plaintiff,  g-ave  to  the  jury  the  fol- 
lowing- written  charg-es  :  (1)  "If  the  jury  believe  from 
the  evidence  that  Scott,  the  section  boss  of  the  defend- 
ant, ordered  the  section  hands  to  run  the  two  hand  cars 
across  the  bridg*e,  and  that  said  section  hands,  in  com- 
pliance with  said  order,  started  across  the  bridg-e  with 
said  hand  cars,  one  following*  fifteen  or  twenty  feet 
behind  the  other,  and  that  while  on  the  trestle,  after 
crossing  the  bridg-e,  said  Scott  was  on  the  front  car  and 
made  a  sign  for  the  hands  on  said  hand  car  to  stop  or 
check  up,  without  first  ordering  the  rear  car  to  check 
up  or  giving  those  on  said  rear  car  suflBcient  notice  of 
his  intention  to  check  up  the  front  car,  and  that  imme- 
diately, as  soon  as  those  on  the  rear  car  discovered  the 
checking  of  the  front  car,  one  of  the  hands  on  the  rear 
car  suddenly  put  on  the  brake  of  said  car,  and  that  this 
was  the  best  thing  to  do  under  the  circumstances  in 
order  to  avoid  a  collision  between  the  two  cars,  and 
that  plaintiff's  intestate,  John  Jones,  was  on  said  rear 
car  at  the  time,  and  that  he  was  at  his  post  in  discharge 
of  his  duty  beside  one  of  the  handles  of  the  lever,  with 
his  hands  upon  the  same  working  it  in  order  to  propel 
the  car,  and  that  said  putting  on  of  the  brake  snatched 
the  handle  out  of  his  hands,  and  that,  before  he  was 
enabled  to  recover  it,  the  rear  car  ran  into  the  front  car, 
and  thereby  threw  the  said  John  Jones  to  the  ground 
and  killed  him,  then  they  must  find  for  the  plaintiff." 
(2)  **If  the  jury  believe  from  the  evidence  that  Scott, 
the  section  boss  of  defendant,  ordered  the  section  hands 
to  run  the  hand  cars  across  the  bridge,  and  that  said 
section  hands,  in  compliance  with  said  order,  started 
across  the  bridge  with  said  hand  cars,  one  following 
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the  other  15  to  20  feet  behind  the  other,  and  that  while 
on  the  trestle,  after  crossing  the  bridge,  the  said  Scott, 
who  was  on  the  front  car,  made  a  sign  to  the  hands  on 
that  car  to  put  on  the  brake  and  check  up  without  first 
ordering  the  rear  car  to  check  up,  or  giving  those  on 
said  rear  car  sufficient  notice  of  his  intentions  to  check 
the  front  car,  and  that  immediately,  as  soon  as  those  on 
the  rear  car  discovered  the  checking  of  the  front  car, 
one  of  the  hands  on  the  rear  car  suddenly  put  on  the 
brake  of  said  car,  and  that  that  was  the  best  thing  to  do 
under  the  circumstances,  in  order  to  avoid  a  collision  of 
the  front  car,  and  that  plaintiflF's  intestate,  John  Jones, 
was  on  said  rear  car  at  the  time,  and  that  he  was  at  his 
post  of  duty,  beside  one  of  the  handles  of  the  lever, 
with  his  hands  upon  the  same,  working  it  in  order  to 
propel  the  car,  and  that  said  putting  on  of  the  brakes 
snatched  the  handle  out  of  his  hands,  and  that  before 
he  was  able  to  recover  it  the  rear  car  ran  into  the  front 
car,  and  thereby  threw  said  John  Jones  to  the  ground 
and  killed  him,  then  they  must  find  for  the  plaintiflF/' 
(3)  "If  the  jury  believe  from  the  evidence  that  John 
Jones  came  to  his  death  by  reason  of  section  foreman 
Scott's  negligently  and  carelessly  causing  his  car  to  be 
checked  up  without  sufficient  notice  to  those  on  the 
rear  car,  and  that  by  reason  of  this  the  rear  car  collided 
with  the  front  car,  and  that  said  John  Jones  was  thrown 
out  of  said  rear  car  and  killed,  and  that  he  did  nothing 
that  contributed  proximately  to  his  death,  then  the  jury 
must  find  for  the  plaintiflF ;  which  said  charge  the  court 
gave,  and  to  the  giving  of  which  said  charge  the  de- 
fendant then  and  there  duly,  separately,  and  legally 
excepted."     (4)  '*The  court  charges  the  jury  that,  if 
they  believe  from  the  evidence  that  the  plaintiff  is  en- 
titled to  recover  in  this  cause,  she  is  entitled  to  recover 
an  amount  equal  to  the  present  cash  value,  or  pecuniary 
value,  of  John  Jones'  life  to  his  family  dependent  on 
him  during  his  expectancy  of  life."     (5)  *'The  court 
charges  the  jury  that  if  they  believe  from  the  evidence 
that  John  Jones,  at  the  time  of  his  death,  was  in  good 
health  and  of  sober  habits,  and  was  48  years  of  age, 
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that  his  expectancy  of  life  was  as  much  as  eigfhteen 
years."  (6)  *'If  the  jury  believe  from  the  evidence 
that  the  plaintiff  is  entitled  to  recover,  she  is  entitled 
to  recover  an  amount  equal  to  John  Jones'  pecuniary 
worth  to  his  family  who  were  dependent  upon  him 
from  the  time  of  his  death  to  this  time,  added  to  the 
present  cash  value  of  his  pecuniary  worth  to  his  said 
family  during"  the  balance  of  his  expectancy  of  life." 
(7)  "If  there  is  a  conflict  in  the  evidence,  then  the  jury 
may  look  to  the  opportunities  and  means  of  knowledge 
of  the  various  witnesses  in  determining*  which  of  them 
they  will  believe."  (8)  "If  the  jury  believe  from  the 
evidence  that  Bill  Scott  was  section  boss,  and  that  John 
Jones  was  one  of  the  hands  in  the  employ  of  said  Bill 
Scott,  and  that  said  Bill  Scott  had  control  of  the  run- 
ning of  the  two  hand  cars  spoken  of  by  witness,  and 
that  while  crossing  the  bridge  over  the  Coosa  river,  in 
accordance  with  his  orders,  at  a  great  rate  of  speed,  and 
that  said  hand  cars  were  running  in  about  15  or  20  feet 
apart,  and  that,  just  after  the  two  cars  had  crossed  the 
iron  part  of  the  bridge,  he  gave  a  sig-nal  to  the  hands 
on  the  front  car  to  check  up,  without  first  g'iving'  warn- 
ing to  those  on  the  rear  car,  and  if  they  further  believe 
from  the  evidence  that,  at  the  time  said  Bill  Scott  gave 
a  sig-nal  to  those  on  the  front  car,  Woods  put  his  foot 
on  the  brake  and  checked  it  up,  and  if  they  further  be- 
lieve from  the  evidence  that  the  checking*  of  the  front 
car  caused  Guy  to  put '  his  foot  on  the  brakes  of  the 
second  car,  and  that  the  handle  of  the  lever  was  jerked 
out  of  John  Jones'  hands  by  the  putting  the  brake  by 
Guy,  and  that  said  rear  car  ran  into  the  front  car  and 
threw  John  Jones  to  the  ground  and  killed  him,  then 
the  jury  must  find  for  the  plaintiff."  (9)  "If  the  jury 
believe  from  the  evidence  that  at  the  time  John  Jones 
was  killed  he  was  in  the  employ  of  the  Alabama  Mine- 
ral R.  R.  Company,  and  that  said  Bill  Scott  was  the 
foreman  or  section  boss,  and  that  deceased  was  on  a 
hand  car  at  the  time  of  the  accident,  and  if  they  further 
believe  that  said  hand  cars  were  operated  under  the 
directions  of  said  Bill  Scott,  and  that  said  Bill  Scott 
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told  the  deceased  and  the  other  hands  to  go  over  the 
Coosa  river  bridge  as  fast  as  they  could,  and  that  in 
compliance  with  said  orders  the  hands  started  across 
the  bridge  at  a  great  rate  of  speed,  and  that  they  were 
running  about  15  or  20  feet  apart,  and  that  just  after 
they  passed  the  iron  part  of  the  bridge  the  said  Bill 
Scott  waved  his  hand  to  those  on  the  front  car  to  slow 
up,  and  that  John  Woods  at  once  placed  his  foot  on  the 
brake  of  the  front  car  and  checked  it  up,  and  if  they 
further  believe  that  Lee  Benson,  as  soon  as  John  Woods 
put  his  foot  on  the  brake,  waved  to  the  hindmost  car  to 
check  up,  and  that  Guy  at  once  placed  his  foot  on  the 
brake,  and  if  they  further  believe  that  the  placing  of 
Guy's  foot  on  the  brake  suddenly  checked  the  speed  of 
the  car,  jerked  the  handle  of  the  lever  out  of  John 
Jones'  hand,  and  if  they  further  believe  that  before  he 
could  recover  and  get  hold  of  the  handle  the  hindmost 
car  ran  into  the  front  car,  and  threw  John  Jones  off  and 
he  was  killed,  then  the  plaintiff  is  entitled  to  damages." 
(11)  "The  jury  may  look  to  the  opportunities  of  the 
witnesses  for  obsei*ving  and  knowing  the  facts  which 
they  may  testify  about  in  determining  which  witnesses 
they  will  believe." 

To  the  giving  of  each  of  these  charges  the  defendant 
separately  excepted,  and  also  separately  excepted  to  the 
court's  refusal  to  give  each  of  the  following  charges 
requested  by  it :  (1)  **If  the  jury  believe  the  evidence, 
they  will  find  for  the^  defendant. "  (2)  *'If  the  jury 
believe  from  the  evidence  that  said  front  car  upon 
which  said  W.  A.  Scott  was  riding  was  not  stopped, 
or  its  speed  checked  suddenly,  while  crossing  the 
Coosa  river  bridge,  without  notifying  those  on  the  car 
behind  of  its  intention  to  stop,  then  they  must  find  for 
the  defendant."  (3)  '*If  the  jury  believe  from  the 
evidence  that  said  cars  were  not  run  over  said  river  at 
same  time  and  at  a  great  rate  of  speed,  and  that  said 
front  car  was  not  stopped  suddenly  or  its  speed  checked 
while  both  cars  were  going  at  a  high  rate  of  speed, 
and  without  first  ordering  the  hindmost  car  to  stop, 
and  without  notifying  those  on  the  hindmost  car  of  the 
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intention  to  stop,  then  they  must  find  for  the  defend- 
ant." (4)  "If  the  jury  believe  from  the  evidence  that 
Scott,  before  or  at  the  time  of  checking*  the  speed  of 
the  front  car,  notified  those  on  the  rear  car  to  check 
their  speed  also,  and  gave  them  the  usual  and  custom- 
ary signal  for  that  purpose,  then  they  must  find  for  the 
defendant."  (5)  **The  court  charges  the  jury  that  it 
was  not  negligence  in  the  said  Scott  to  run  two  hand 
cars  at  the  same  time,  in  the  manner  in  which  these 
cars  are  shown  to  have  been  run,  across  the  Coosa 
river  bridge  ;  and  if  they  further  find  from  the  evidence 
that  said  cars  were  following  one  another,  and  that 
said  Scott,  who  was  in  charge  of  both  of  said  cars, 
gave  the  signal  for  both  to  slow  up  at  the  same  time, 
that  they  must  find  for  the  defendant."  (6)  *'The 
court  charges  the  jury  that  even  if  they  believe  from 
the  evidence  that  John  Jones  was  holding  the  handle, 
and  was  thrown  aloose  from  the  same  by  the  sudden 
putting  on  of  the  brake  by  John  Guy,  that  then  they 
must  find  for  the  defendant."  (7)  **If  the  jury  believe 
from  the  evidence  that  the  other  section  hands  riding 
on  the  car  with  John  Jones  jerked  the  handle  or  lever 
in  front,  and  caused  him  to  loose  his  hold  of  the  han- 
dle, that  then  they  must  find  for  the  defendant."  (8) 
*'The  court  charges  the  jury  that  if  the  evidence  leaves 
them  in  doubt  as  to  what  threw  John  Jones  from  said 
car,  that  then  they  must  find  for  the  defendant."  (10) 
**The  court  charges  the  jury  that  if  they  believe  from 
the  evidence  that  the  said  John  Jones  was  riding  along 
on  said  car,  having  only  hold  of  the  handle  with  one 
hand,  that  this  was  not  the  proper  way  for  the  said 
John  Jones  to  ride,  and  they  must  find  for  the  defend- 
ant." (12)  *'The  court  charges  the  jury  that  they  may 
look  to  the  fact,  if  they  find  it  to  be  a  fact,  that  no  one 
else  fell  oflF  of  said  car,  in  connection  with  all  the  other 
facts  in  the  case,  in  determining  whether  or  not  said 
Jones  was  grasping  the  handle  in  a  manner  to  proper- 
ly protect  his  own  safety."  (14)  '*The  court  charges 
the  jury  that  it  was  not  negligence  to  run  said  cars 
over  said  bridge  at  the  rate  of  speed  as  shown  by  the 
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evidence  in  this  case."  (15)  ''The  court  charges  the 
jury  that  there  is  no  evidence  that  W.  A.  Scott  gave 
any  order  or  signal  which  required  any  one  to  put  on 
the  brake  suddenly  on  either  car,"  (18)  ''The  court 
charges  the  jury  that  if  Scott  was  sitting  in  a  position 
where  his  signal  could  be  seen  by  those  riding  on  the 
rear  car,  that  then  it  was  not  negligence  for  him  not  to 
look  back  to  ascertain  whether  the  same  had  been  seen 
or  not."  (19)  '*The  court  charges  the  jury  that  if 
they  believe  from  the  evidence  that  Guy  promptly 
obeyed  the  signal  given  him  by  Scott,  and  that  he  saw 
it  when  Scott  gave  it,  and  applied  the  brake  in  the 
usual  and  customary  manner,  and  that  this  was  all  the 
appliance  for  checking  the  speed  of  said  cars,  that  then 
they  must  find  for  the  defendant."  (20)  **If  the  jury 
believe  that  John  Woods  put  on  the  brake  too  sudden- 
ly, and  in  an  improper  manner,  and  checked  the  speed 
of  said  front  car  too  rapidly,  and  that  that  caused  the 
accident,  then  the  plaintiff  cannot  recover."  (24)  **The 
court  charges  the  jury  that  if  they  believe  from  the 
evidence  that  the  signal  was  given  by  Scott  for  both 
hand  cars  to  check  their  speed  at  the  same  time,  and 
that  it  was  known  by  those  on  the  rear  car,  and  that  Guy 
properly  applied  the  brake  in  the  usual  and  customary 
way,  that  then  they  must  find  for  the  defendant." 
(25)  **The  court  charges  the  jury  that  the  plaintiff  can 
only  recover  nominal  damages,  if  she  is  entitled  to  re- 
cover at  all."  (26)  '*If  the  jury  believe  from  the  evi- 
dence that  the  death  of  John  Jones  was  caused  by 
accident  such  as  was  naturally  incident  to  his  *employ- 
ment,  then  they  must  find  for  the  defendant." 

TAofnas  G.  Jones^  for  appellant. 
Browne  tS:  Leeper  and  Long's/lore  &  Beavers^  for 
appellee. 

Head,  J.  The  leading  facts  of  this  case  may  be 
found  in  the  report  of  the  former  appeal  (18  South.  30). 
New  questions  upon  the  admission  of  evidence,  and 
very  many  instructions,  given  and  refused,  are  predi- 
cated for  assignments  of  error  on  the  present  appeal. 
The  cause  of  action,  as  stated  in  the  first  count  of  the 
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complaint,  was  that  Scott,  section  foreman  and  super- 
intendent of  road  repairs,  in  the  exercise  of  such 
superintendence,  negligently  ordered  and  directed 
plaintiff's  intestate  and  the  other  section  hands  to  take 
the  two  lever  cars  over  the  river  at  once,  and  at  a  great 
rate  of  speed,  and  negligently  stopped  his  car  suddenly 
while  it  was  in  front  of  the  other  car,  while  both  were 
going  at  a  high  rate  of  speed,  and  without  first  order- 
ing the  rear  car  to  stop,  or  notifying  those  on  it  of  his 
intention  to  stop  the  car  he  was  on,  causing  the  rear 
car  to  run  into  the  front  car,  whereby  plaintiff's  intes- 
tate was  knocked  off  the  rear  car  and  killed.  That 
stated  in  the  second  count  is  that  Scott,  the  defendant's 
section  foreman,  in  charge  of  the  two  lever  cars,  the 
one  running  closely  behind  the  other,  at  a  high  rate  of 
speed,  negligently  stopped  the  front  car,  suddenly, 
without  notifying  those  on  the  car  behind,  by  reason  of 
which  the  rear  car  ran  into  the  front  car,  whereby 
plaintiff's  intestate  was  knocked  off  the  rear  car  and 
killed.  These  allegations  were  put  in  issue  by  the 
general  denial.  And  the  defendant  further  defended 
upon  a  plea  of  contributory  negligence  on  the  part  of 
the  intestate,  the  gravamen  of  which  was  that  he  failed 
to  grasp  or  hold  to  the  lever  or  handle  of  the  car  on 
which  he  was  riding  (the  rear  car),  as  it  was  his  duty 
to  do,  but  stood  at  the  rear  end  of  the  car,  and  was 
negligently  looking  up  and  down  the  river  over  which 
the  cars  were  passing,  or  was  looking  backward  with- 
out holding  onto  any  part  of  the  car,  or  the  handle 
thereof,"  which  was  an  unsafe  and  dangerous  way  of 
crossing  said  river  and  trestle  on  a  moving  hand  car. 
Issue  was  joined  on  this  plea. 

There  was   evidence  tending  to   support  both   the 

complaint  and  pleas.  Smith  Peoples,  one 
if BmpRje?-*Rfi.  ^f  ^^e  scction  hands  on  the  car  with  the  de- 
Pwt-Errtr.**"^*  ceased,   was  permitted   to   testify  that   the 

place  where  the  injury  occurred — on  the 
abutting  trestle  of  a  river  bridge — was  a  dangerous 
place  to  stop.  The  defendant's  objection  to  the  ques- 
tion calling  out  the  testimony  was  that  it  was  illegal, 
and  called  for  incompetent,  inadmissible,  and  illegal 
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testimony.     The  question  called  for  the  statement  of  a- 
collective  fact,  and  answer  to  it  is  not  reversible  error. 

The  section  foreman,  expert  in  the  operation  of  hand 
cars,  was  asked  by  the  defendant  to  state 
whether  or  not  the  danger  of  ridingf  on  one  cJMwVn"wMfe 
of  the  hand  cars,  while  in  motion,  is  obvious  iiSibiuty.""* 
and  patent  to  a  man — whether  any  man  of  com- 
mon sense  would  know  that  to  be  dang'erous.  A  g-eneral 
objection  to  the  question  was  sustained.  We  think  there 
was  no  error  in  this  ruling".  It  is  common  knowledg-e  that 
dang-er  attends  riding  on  a  moving  hand  car,  and  that 
this  dang-er  is  patent  and  obvious  to  a  man  of  common 
sense.     If   the   witness   had    answered    the    question 
affirmatively,  the  answer  would  have  been  declaratory 
merely  of  what  the  jury  already  knew. 

There  was  no  reversible  error  in  allowing*  the  ques- 
tion to  be  asked  the  foreman  by  the  plaintiff,     **Is  it 
always  necessary,  when  four  of  the  hands 
are  on  the  lever  car,  for  all  four  hands  to  8»B6--iiiipr»per 
have  hold  of  the  handles,  all  the  time,   in  »w«Antw6r. 
order  to  propel  the  car  at  a  safe  rate   of 
speed  ?"  for  the  reason,  if  no  other,  that  the  answer  of 
the  witness  was,  '*Yes;  they  should  hold  to  it.''     The 
answer  was  favorable  to  the  defendant. 

Witness  Guy,  one  of  the  section  hands,  was  asked  by 
defendant  how  a  person  operating  the  car  should  grasp 
the  handle.  The  court  sustained  an  objec- 
tion to  the  question,  but  it  is  shown  that  the  SwiiiM  Brw!~ 
witness  immediately,  without  objection, 
explained  fully  how  the  handle  should  be  grasped  ; 
rendering  harmless  the  error,  if  any,  in  the  court's 
ruling. 

The  evidence  was  circumstantial  as  to  what  propor- 
tion of  the  earnings  of  deceased  were  consumed  in  his 
own  property,  and   hence  what  amount  of 
pecuniary  benefit  the  dependent  next  of  kin  troT^TDtm^^^^^^^ 
enjoyed  from  such  earnings.     As  a  circum-  5jp'J*deBff.'* 
stance  aiding  the  solution  of  this  question, 
it  was  competent  to  show  how  many  and  what  depend- 
ents there  were,  and  their  ages.     Particularly,  in  view 
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of  the  cautionary  instructions  g-iven  the  jury  by  the 
court  in  reference  to  this  proof,  there  was  no  error  in 
the  rulingf.  The  authorities  hereafter  cited,  touching 
the  measure  of  damages,  make  a  distinction  between 
cases  where  the  entire  earnings  are  consumed  in  the 
support  of  the  family  and  where  a  portion  only  is  so 
consumed,  leaving  a  surplus  for  accumulation  ;  though 
it  seems  that  in  caees  where  there  are  dependent  fami- 
lies, who  are  distributees,  enjoying  support  from  the 
earnings,  and  also  surplus  accumulations,  the  plaintiff 
administrator,  is  not  confined  in  his  recovery  to  the 
amount  of  injury  sustained  by  the  loss  of  their  support, 
but  may  recover  the  entire  present  value  of  the  accu- 
mulations as  well.  The  present  record  raises  no  ques- 
tion calling  for  any  further  explanation  of  this  distinc- 
tion, or  how  it  operates,  than  is  stated  in  Trammell's 
Case,  93  Ala.  350,  9  South.  870,  which  gives  the  de- 
pendent family  annual  benefits.  The  writer's  own 
views  are  that  under  the  statute  which  gives  the  right 
of  action  to  the  administrator  for  the  benefit  of  all 
distributees  alike,  the  measure  of  damages  is  the  same 
in  all  cases,  whether  some  or  all  of  the  distributees 
were  dependent  or  not. 

The  court  at  the  request  of  the  plaintiff  instructed 
the  jury  that  if  deceased  was,  at  the  time  of  his  death, 

in  good  health  and  of  sober  habits,  and  was 
game-Life  Expec.  48  years  of  age,  his  expectancy  of  life  was 

toner  -  Inttne-  "^         ,  to  /tm  •         iT 

tiM -Error.        as  much  as  18  years.     This  charge  was  an 

invasion  of  the  province  of  the  jury.  In 
assessing  damages,  in  cases  like  this,  it  devolves  upon 
the  jury,  upon  consideration  of  all  the  circumstances 
bearing  upon  the  subject,  as  disclosed  by  the  evidence, 
to  ascertain  what  the  duration  of  the  party's  natural 
life  would  have  been.  There  is  no  method  of  ascer- 
taining it,  as  a  positive  fact.  The  period  fixed,  in  any 
case,  is  necessarily  an  inference  drawn  from  many  con- 
ditions and  circumstances.  In  the  same  case 
different  minds,  of  equal  intelligence,  might  reach 
different  conclusions.  The  tables  of  mortality,  com- 
puted upon  the  experience  of  life  insurance  companies. 
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which,  being  of  such  universal  recognition,  courts  will 
judicially  notice,  are  not  conclusive  that  the  life  expec- 
tancy of  any  particular  person,  though  in  good  health 
and  of  sober  habits,  should  be  declared  to  be  the  period 
they  estimate.  It  may  be  stated  as  a  fact  generally 
known  that  in  the  system  of  insurance  many  conditions 
enter,  as  factors,  in  the  determination  of  the  hazards 
and  duration  of  a  person's  life.  Though  good  health 
and  sober  habits,  at  the  time,  prevail,  there  may  be 
other  physical  infirmities  creating  extraordinary 
hazard;  such,  for  instance,  as  heritable  diseases  in 
ancestors,  undue  relation  of  height  to  weight,  and  the 
like.  Again,  the  occupation  the  party  pursues  is  of 
weighty  consideration, — whether  or  not  involving 
extraordinary  risk  and  danger.  These  may  all  be 
matters  of  evidence  before  the  jury,  in  a  given  case, 
and  it  is  for  that  body  to  draw  the  proper  inference  as 
to  the  real  duration  of  the  party's  natural  life.  In  the 
present  case,  not  only  the  age,  good  health  and  sober 
habits,  of  the  deceased  were  shown  in  evidence,  but 
that  he  was  pursuing  an  occupation  attended  with 
unusual  dangers.  The  charge  was  bad,  in  that  it 
withdrew  that  fact  from  the  consideration  of  the  jury, 
as  well  as  because  it  made  the  court  to  draw  the  infer- 
ence which  it  was  alone  the  province  of  the  jury  to 
draw. 

When  the  case  was  formerly  before  us,  we  held  that 
the  two  charges  requested  by  the  plaintiff,  and  num- 
bered 8  and  9  in  the  present  record,  ought  to  have  been 
given.  On  the  trial  from  which  this  appeal  comes  a 
question  was  prominently  raised  by  evidence,  and  is 
now  argued  before  us,  whether  or  not  the  deceased, 
though  he  may  have  had  hold  of  the  lever  or  handle,  held 
it  with  the  firmness  and  care  which  was  reasonably 
necessary  to  his  safety.  The  plea,  it  will  be  remem- 
bered, on  both  trials,  specially,  made  no  complaint  of 
the  manner  in  which  the  lever  was  grasped.  Its  sole 
complaint  was  that  deceased  did  not  grasp  it  at  all,  but 
stood  at  the  rear  end  of  the  car,  and  was  negligently 
looking  up  and  down  the  river,  over  which  the  cars 
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were  passing-,  or  looking-  backward  without  holding- 
onto  any  part  of  the  car  or  the  handle  thereof ;  and 
there  was  a  special  replication,  on  which  issue  was 
joined,  which  alleged  that  he  was  holding-  to  the 
handle  of  the  car,  and  continued  to  so  hold  until  he 
was  knocked  loose  by  the  sudden  putting-  on  of  the 
brake,  etc.,  without  saying-  anything-  as  to  the  firmness 
or  careful  manner  of  the  gfrasp.  The  charg-es  referred 
to  do  not  submit  this  question,  as  to  the  manner  of  the 
g-rasp,  to  the  jury,  but  are  so  framed  as  to  instruct  that 
legul  requirements  on  that  point  were  satisfied  if 
deceased  had  the  handle  of  the  lever  in  his  hands. 
We  will  not  now  determine  whether  the  plea  and 
replication  and  the  evidence  adduced  on  the  last  trial 
le/jfally  raise  the  question.  It  may  be  that  they  do.  It 
will  be  safer,  on  another  trial,  to  so  frame  the  instruc- 
tions as  to  submit  the  question  to  the  jury.  The  fore- 
going- remarks  apply  alike  to  charges  1  and  2  given  for 
the  plaintiff. 

The  measure  of  damages,  in  cases  of  this  character, 
v/z,^  where  the  next  of  kin  were  dependents,  and  all 

earnings  were  consumed  in  the  support  of 
STimJJJI.""      ^^^  family,  will  be  understood  by  consulting 

the  following  authorities :  Railroad  Co.  f. 
Trammell,  93  Ala.  350,  9  South.  870  ;  McAdory  r. 
Railroad  Co.,  94  Ala.  272,  10  South.  507 ;  Bromley  r. 
Railroad  Co.,  95  Ala.  397,  11  South.  341 ;  Railroad  Co. 
V.  Markee,  103  Ala.  160,  15  South.  511;  Railroad 
Co.  V.  Hall,  105  Ala.  599,  17  South.  17b.  Charge  4, 
given  for  the  plaintiff,  seems  to  come  within  the  rule, 

except  that  it  omits,  in  one  of  its  alterna- 
?T"?c"*"'  ^i^^^'  ^o  confine  the  recovery  to  the  present 
taUoR?  *"'""  pecuniary  value,  etc.  It  authorizes  the  re- 
covery of  the  **present  cash  value,  or  the 
pecuniary  value,"  etc.  The  defendant  cannot  complain 
of  the  basis  of  computation  authorized  by  charge  6 
given  for  the  plaintiff.  Though  charges  7  and  11 
given  for  plaintiff  might  have  been  properly  refused, 
there  was  no  error  in  giving  them.  Counsel  do  not 
insist,  in  argument,  upon  the  error  assigned  upon  the 
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giving-  of  charge  3  for  the  plaintiff.  We  notice,  how- 
ever, that  the  clause  therein,  '*and  that  said  John  Jones 
was  thrown  out  of  said  rear  car  and  killed,"  should 
have  inserted  therein  before  the  word  "thrown"  the 
word  "thereby,"  or  some  change  made  of  similar  effect. 
The  allegations  of  the  first  count  of  the  complaint 
require  proof  that  the  foreman,  Scott,  stopped  his  car 
suddenly  while  it  was  in  front  of  the  other 
car,  while  both  cars  were  going  at  a  high  'IK™2i7e'!l**Ji?: 
rate  of  speed,  either  without  first  ordering  KltraJMowT^" 
the  rear  car  to  stop,  or  without  notifying 
those  on  it  of  his  intention  to  stop  the  car  he  was  on. 
Both  these  alternatives  are  not  required  to  be  proven. 
The  second  charge  requested  by  the  defendant  requires 
proof  of  the  second  alternative,  though  the  first  might 
have  been  proven.  It  was  properly  refused.  The 
third  charge  requires  proof  of  both  alterna- 
tives, and  hence  is  bad.  If  the  defendant's  ffm."'"*"'" 
fourth  charge  meets  one  of  the  above-men- 
tioned alternatives,  it  does  not  the  other.  Nor  does  it 
meet  the  averment  of  the  second  count.  It  was  properly 
refused. 

It  was  a  question  for  the  jury  whether  or  not  it  was 
negligent  for   Scott  to   run  two  hand  cars 
at  the  same  time,  in   the  manner  in  which  SoM-iSHrwM 
these  cars  are   shown   to   have   been   run,  },]!?.*•*'•■'•'■ 
across  the  bridge.      The  defendant's  fifth 
charge  was  therefore  properly  refused. 

If  the  injury  was  caused  by  the  sudden  putting  on 
of  the  brake  by  John  Guy,  we  cannot  say, 
as  a  matter  of  law,  that  the  act  of  Guy  was  i*M/tu?X"»w." 
negligent  or  wrongful,  and  was  not  rendered 
reasonably  necessary  by  the  negligence  of  the  foreman. 
That  question  was  for  the  jury.   The  sixth  charge  was 
therefore  properly  refused.     The  same  as        iMtnetiw 
to  charge  7.     Charge  8  states  an  incorrect 
measure  of  proof.     Nor  are  we  able  to  declare,  as  mat- 
ter of  law,  as  charge  10  does,  that  it  was  negligent  in 
deceased  to  have  hold  of  the  handle  with  one  hand  only. 
Charge  12  singles  out  a  particular  fact  for  the  special 
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attention  of  the  jury,  which  justified  its  refusal. 
Charges  14,  15,  and  18  invaded  the  province  of  the  jury. 
Charge  19  ignores  the  question  whether  the  order  or 
signal  given  by  the  foreman,  under  all  the  circum- 
stances, involved  negligence  on  his  part.  So  charge  20 
ignores  the  question  whether  the  acts  of  John  Woods 
therein  stated  were  superinduced  by  a  negligent  order 
of  the  foreman.  We  think  it  cannot  be  stated,  as  a  legal 
proposition,  that  if  the  foreman  gave  the  signal  for  both 
the  cars  to  check  their  speed  at  the  same  time,  and  that 
it  was  known  by  those  on  the  rear  car,  and  that  Guy 
properly  applied  the  brake  in  the  usual  and  customary 
way,  there  was,  necessarily,  no  negligence  upon  which 
a  recover}'  for  plaintiff  might  be  based.  Whether  these 
facts  in  view  of  other  circumstances,  involve  sufficient 
notification,  to  those  on  the  rear  car,  of  the  intention  to 
stop,  within  the  meaning  of  the  second  count  of  the 
complaint,  and  whether  there  was  no  negligence  in  the 
fact  of  giving  such  a  signal,  under  such  circumstances, 
were  for  the  jury  to  determine.  Charge  24  was  there- 
fore properly  refused.  Charges  25  and  26,  as  well  as 
the  general  charge,  were  obviously  improper.  Re- 
versed and  remanded. 


NOTBS. 

Evidence  of  Dependence  upon  Deceased  —  Admissibility. — Little 
Rock,  etc.,  R.  Co.  v.  Leverett,  48  Ark.  333,  3  S.  W.  Rep.  50,  28  Am. 
&  Eng.  R.  Gas.  459 ;  Augusta  R.  Co.  z/.  Glover,  18  S.  E.  Rep.  406,  58 
Am.  <k.  Eng.  R.  Cas.  269 ;  Chicago,  etc.,  R.  Co.  v.  May,  108  111.  288. 
15  Am.  &  Eng.  R.  Cas.  320 ;  Pennsylvania  Co.  z/.  Keane,  143  111.  172, 
32  N.  E.  Rep.  260;  Chicago,  etc.,  R.  Co.  v,  Howard,  6  111.  App.  569; 
Chicago,  etc..  R.  Co.  v,  Henry,  7  III.  App.  322;  Missouri  Pac.  R.  Co. 
V,  Peregoy,  36  Kan.  424,  14  Pac.  Rep.  7 ;  Ewen  v,  Chicago,  etc.,  R. 
Co.,  38  Wis.  613;  English  v.  Southern  Pac.  Co.,  (Utah),  4  Am.  A 
Eng.  R.  Cas.,  N.  S.,  63;  San  Antonio,  etc.,  R.  Co.  v,  Long,  (Tex.), 
60  Am.  &  Eng.  R.  Cas.  237. 

Damages — Expectancy  of  Life. — See  note  to  Atlanta,  etc.,  R.  Co. 
V,  Owings,  (Ga.),  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  1,  in  regard  to  reck- 
oning expectancy  of  life  of  deceased  in  action  for  death  by  wrongful 
act.  Chesapeake,  etc.,  Ry.  Co.  v.  Lang's  Adm*r,  (Ky.),38  S.  W. 
Rep.  503,  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  779,  abstr. 
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Ohio  Val.  R.  Go's  Receiver  v.  Young. 


Ohio  Vai,.  R.  Go's  Receiver 

V. 

Young. 

{Court  of  Appeals  of  Kentucky^  Feb,  24^  i8g7.) 

Frightening  Horses — Ordinary  Noises — Liability  of  Company.* — A 
railwaj  company  is  not  liable  for  injuries  caused  by  a  horse  fright- 
ened by  the  ordinary  noise  and  approach  of  a  train  passing  near 
the    highway  on  which  such  horse  was  being  driven. 

Same—  Failure  to  Give  Signal~Evidence>-Admissibility. — Evidence 
of  the  failure  of  a  railway  company  to  sound  its  whistle  on  ap- 
proaching a  crossing  is  inadmissible  in  an  action  against  such 
company  to  recover  for  personal  injuries  caused  by  a  horse  fright- 
ened by  a  train,  where,  under  the  circumstances,  it  was  immaterial 
whether  such  signal  was  given  or  not. 

Appeai^  from  Crittenden  county  circuit  court.     Re- 
versed. 

Fairleig'h  &  Straus^  for  appellant. 

Cruce  d:  Numi  and  T.  J.  Ntinn^  for  appellee. 

Lewis,  C.  J.  Appellee,  a  woman  about  63  years 
old,  whose  residence  is  a  short  distance  from  the  track 
of  Ohio  Valley  Railroad,  about  the  middle  cwesuted 
of  an  afternoon  started  therefrom  to  a  church 
meeting*,  in  a  bug-gfy  drawn,  as  she  states,  by  a  gfentle 
horse,  and  having  in  it,  besides  herself,  three  of  her 
grandchildren,  ag-ed,  respectively,  13,  7,  and  5  years. 
She  had  g"otten  about  150  yards  from  her  residence, 
going  southward  along  a  public  highway  parallel  to  the 
railroad,  when,  hearing  a  construction  train  going 
northward,  she  got  out  of  the  bug-gy,  directed  her 
grandchildren  to  get  out,  and  was  holding  the  horse 
by  the  bridle  bit,  when  the  train  approached,  at  which 
the  horse   became    frightened,   broke    loose,  and   ran 

*See  exhaustive  note  to  Atchison,  T.  &  S.  F.  R.  Co.  r.  Morrow,  5 
American  &  English  Railroad  Cas.,  (N.  S.),  at  page  282. 
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away  with   the  bugfgfy,  she   being"  knocked  down  and 
seriously  injured.     There  is  no  reason  for  attributing- 
the   injury  to   negligfence   of  appellant's  servants    in 
chargfe  of  the  train,  by  reason  of  their  failure  to  blow 
the  whistle  upon  approach  to  the  public  crossing",  which 
was  200  yards  south  of  where  she  got  out  of  the  bug-g*y, 
if  they  did  so  fail.     For  she  did  actually  hear  or  see 
the  approaching  train  in  time  to  do  the  onlj^  thing-  she 
could,  under  the  circumstances,  have  done,  even  if  the 
signal  of  the  approach  of  the  train  to  the  crossing-  had 
been,  at  the  proper  distance  therefrom,  given.     Nor 
was  the  railroad  company  restricted  in  the  reasonable 
use  of  its  track  on  account  of  proximity  and  relative 
position  of  the  public  highway  along  which  appellee 
was  traveling.     The  only  manner  in  which  the  ser- 
vants of  the  appellant  could  have  been,  or  that  an  eflFort 
is  made  to  show  they  were,  guilty  of  any  negligent  or 
wrongful  act  causing  the   injury   complained  of,  was 
blowing  the  whistle  when  the  train  had  passed   the 
crossing  and  was  just  opposite  to  the  horse  of  appellee. 
One  of  the  granddaughters,  13  years  old,  stated  that  the 
train   whistled   just  before  the   horse  started,  though 
acknowledging  that  she  was  not  then  looking  at  the 
animal.     Another  witness,  who  lived  across  the  field, 
stated  that  the  train  did  not  whistle  at  the  public  cross- 
ing ;  it  whistled  after  the  engine  had  passed  appellee  ; 
did  not  see  horse  running  until  after  the  train  whistled. 
Another  stated  that  the  train  did  not  whistle  until  after 
it  got  to  the  cut  where  appellee  was  standing,  though 
the  witness  said  that  she  could   not  see  the  railroad 
from  the  public  crossing  to  the  cut.     Another,  living 
across  a  field,  stated  that  the  train  did  not  whistle  for 
the  crossing,  but  that  he   heard  the   whistle  after  the 
train  got  into  the  cut.     On  the  other  haniJ,  the  engineer, 
fireman,  and   brakeman  state  that  the  whistle  was  not 
sounded  until  after  the  horse  had  started  and  appellee 
was  knocked  down,  and  there  was  then  a  single  whistle 
to  stop  the  train  in  order  to  relieve  appellee,  and  that 
when  the  train  was  stopped,  two  of  the  employees  got  oflF 
the  train,  went  to  her  relief,  and  aided  in  carrying  her 
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to  her  house.     In  our  opinion,  the  evidence  and  circum- 
stances of  this  case  make  it  too  plain  for 
reasonable   doubt  that  the   whistle   of  the  iSfj5S;"/;5j;S^ 
engine  did  not  cause  the  animal  to  be  fright-  JJjwiitytfc^M. 
ened,   but   that  it   was  scared   by  the  noise 
and  approach  of  the  train  passing  within  a  short  dis- 
tance of  the  buggy,  for  which  appellant  is  not  liable, 
and  that  the   whistle  was  blown  for  the  purpose  of 
stopping  the  train  to  enable  those  in  charge  to  go  to 
the  relief  of  appellee,  already  knocked  down  by  the 
horse ;  for  blowing  the  whistle  at  the  particular  time 
and  place  that  appellee  contends  it  was  done  was  too 
wanton  and  cruel  an  act  for  a  person  of  ordinary  reason 
and  humanity  to  be  guilty  of. 

It  was  error  to  overrule  appellant's  motion  to  exclude 
from  the  consideration  of  the  jury  evidence  tending  to 
show  that  the  whistle  was  not  sounded  on 
approach  of  the  train  to  the  crossing  ;  for  it  JfJIV/Mi-BTV- 
was,  under  the  circumstances  of  this  case,  {Sur"**"*"*" 
immaterial  whether  such  signal  was  or  was 
not  given,  and  no  doubt  that  alleged  failure  of  duty  was 
calculated  and  did  influence  the  jury  to  conclude  that 
there  was  culpable  negligence,  resulting  remotely  or 
approximately  in  injury  to  appellee.  There  was  evi- 
dence bearing  on  the  single  issue  whether  the  whistle 
was  wantonly  blown  before  and  was  the  cause  of  the 
animal's  being  frightened,  or  after  he  was  frightened 
and  had  injured  her,  and  done  for  the  purpose  of  stop- 
ping the  train.  And  instructions  ought,  upon  return 
and  re-trial  of  the  case,  to  be  given  so  as  to  present 
that  single  issue  to  the  jury.  The  judgment  is  reversed 
and  the  case  remanded  for  proceedings  consistent  with 
this  opinion. 

8  (N.  s.)  A.  &  E.  R.  Gas.— 26 
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St.  Louis,  I.  M.  &  S.  Ry.  Co. 

V. 

Edwards. 

{Circuit  Court  of  Appeals,  8th  Cir,,Jan»  2Sy  i8gl.) 

Carriers  of  Live  Stock — Delay  in  Transportation — Damage — 
Opinion  Evidence.* — In  an  action  to  recover' for  neglig'ent  delay  in 
the  transportation  of  cattle,  the  opinion  of  a  witness  as  to  the  dif- 
ference in  the  value  of  cattle,  caused  by  the  delay  in  transportation, 
is  competent  and  proper  where  such  witness  has  been  for  many 
years  eng'ag'ed  in  buying-,  selling  and  feeding  cattle,  and  in  shipping 
cattle  and  attending  to  them  in  transit,  and  attended  the  shipment 
of  the  cattle  in  controversy,  and  was  familiar  with  their  market 
value,  and  the  effect  upon  them  of  the  detention. 

Same—  Liability  of  Connecting  Carriers. — In  sucli  action,  the  de- 
fendant set  up  as  a  defense  that  the  detention  was  occasioned  by 
the  delay  of  another  company  whose  duty  it  was  to  transfer  the 
cars,  containing  the  cattle,  across  a  river.  The  defendant  company 
had  contracted  to  carry  the  plaintiff's  cattle  to  their  destination, 
and  there  were  no  contractual  relations  between  the  plaintiff  and 
the  transferring  company.  Held,  that  such  defense  was  not  good, 
as,  for  the  purpose  of  determining  the  rights  and  liabilities  of  the 
plaintiff  and  defendant  in  such  action,  the  second  company  must  be 
regarded  as  the  defendant's  agent  in  transferring  the  cars. 

In  Error  to  the  circuit  court  of  the  United  States 
for  the  Eastern  District  of  Arkansas. 

This  action  was  brought  in  the  circuit  court 
of  the  United  States  for  the  Eastern  district  of 
cuesttMi  Arkansas  by  J.   L.   Edwards,  the  defend- 

ant in  error,  agfainst  the  St.  Louis,  Iron 
Mountain  &  Southern  Railway  Company,  the  plain- 
tiff in  error,  to  recover  damag"es  for  negligently 
delaying  the  transportation  of  847  head  of  cattle  over 
the  defendant's  road.  The  plaintiflF  in  the  action  re- 
covered judgment  in  the  lower  court,  and  the  defendant 
sued  out  this  writ  of  error.  The  cattle  were  detained 
in  the  defendant's  cars  12  or  15  hours  in  excess  of  the 

*8ee  notes  at  end  of  case. 
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limit  allowed  by  the  act  of  congfress,  during"  the  most 
of  which  time  the  cars  were  standing"  still.  To  prove 
the  damage  sustained  by  the  cattle  by  reason  of  their 
long"  and  neglig"ent  detention  in  the  cars,  the  plaintiflF 
called  a  witness,  who  was  shown  to  have  been  exten- 
sively engag-ed  for  many  years  in  buying,  selling,  and 
feeding  cattle,  and  in  shipping  them  by  rail  and  attend- 
ing them  in  transit,  and  who  attended  the  shipment  of 
the  cattle  in  controversy,  and  was  familiar  with  their 
market  value,  and  the  effect  upon  them  of  their  long 
detention  in  the  cars,  and  propounded  to  him  the  follow- 
ing questions  :  **Q.  From  your  observation  of  these 
cattle  at  that  time,  and  your  knowledge  of  cattle,  can 
you  state  what  damage  they  had  sustained  ?  A.  My 
judgment  is,  they  sustained  a  damage  of  three  dollars 
a  head.  Q.  Doctor,  state,  if  you  can,  what  the  differ- 
ence in  the  value  of  these  cattle  was  per  head  between 
the  condition  in  which  they  arrived  as  you  saw  them, 
and  the  condition  in  which  they  would  have  arrivtd  had 
they  gone  in  on  proper  time,  and  with  proper  transpor- 
tation. A.  Three  dollars  a  head."  The  defendant 
made  timely  objections  to  each  of  these  questions  upon 
the  ground  that  **it  was  incompetent  and  improper,  and 
for  the  further  reason  that  it  called  for  an  opinion  as  to 
the  value,  which  was  wholly  within  the  province  of  the 
jury";  and  it  also  objected  to  the  answers  to  each  of 
the  questions  because  '*itwas  incompetentand  improper, 
and  for  the  further  reason  that  it  was  an  opinion  as  to 
value,  which  was  wholly  within  the  province  of  the 
jury."  The  court  overruled  these  objections,  to  which 
ruling  of  the  court  the  defendant  duly  excepted,  and  has 
assigned  the  same  for  error. 

Geo.  E.  Dodge,  B.  S.  Johnson  and  J.  E.  Williams^ 
for  plaintiff  in  error. 

T.  E,  Webber,  for  defendant  in  error. 

Before  Caldwell,  Sanborn,  and  Thayer,  Cir- 
cuit Judges. 

Caldwell,  Circuit  Judge,  after  stating  the  case  as 
above,  delivered  the  opinion  of  the  court. 
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The  objection  to  the  testimony  was,  not  that  the  wit- 
ness was  not  qualified  to  gfive  an  opinion  as  to  the 

damag-e  to  the  cattle,  but  it  was  that  the 
ttiS-Deu'''it  question  "called  for  an  opinion  as  to  values, 
TrMtptrtttUi-  which  was  wholly  within  the  province  of 
EfSmeT      '    the  jury."     The  general  rule  undoubtedly 

is  that  witnesses  are  to  testify  to  facts,  and 
not  to  give  their  opinions  ;  but  this  rule  has  its  excep- 
tions as  familiar  and  well  settled  as  the  rule  itself.  The 
exceptions  rest  upon  the  common  g-round  of  necessity. 
Among-  these  exceptions  is  this  one  :  That  a  witness, 
having  special  knowledge  and  experience  as  to  the  value 
of  property  animate  or  inanimate,  and  as  to  how  the 
value  of  such  property  is  affected  by  certain  conditions  or 
treatment,  may  give  his  opinion  as  to  how  much  the 
property  was  damaged  or  benefited  by  such  conditions 
or  treatment.  In  many  cases  witnesses  are  allowed  to 
testify  to  their  opinions,  not  because  they  are  experts 
in  the  technical  sense  of  that  term,  but  because  they  have 
special  knowledge  of  the  particular  facts  in  the  case, 
which  the  jurors  have  not.  It  is  manifest  that  one  who 
has  never  handled  or  shipped  cattle  by  rail,  and  has 
never  looked  after  and  attended  them  while  in  the  cars 
en  route  to  their  destination,  can  have  no  accurate  con- 
ception of  the  effect  upon  cattle  of  confining  them  in 
cars  standing  still  on  the  track  for  10  or  more  hours  at 
the  end  of  a  long  journey.  It  does  not  accord  with 
reason  or  experience  to  say  that  a  jury  composed  of 
merchants,  bankers,  tailors,  shoemakers,  or  others,  who 
know  absolutely  nothing  about  raising  or  shipping 
cattle,  or  the  effect  upon  them  of  detaining  them 
for  an  unreasonable  length  of  time  in  cars  stand- 
ing still  on  the  track,  are  as  capable  of  estimating 
the  eflFect  of  such  detention  as  an  experienced  cattle 
man,  who  has  been  engaged  in  handling  and  shipping 
cattle  by  the  thousands  for  almost  the  space  of  a  human 
life,  and  who  was  present  with  the  cattle,  attending  to 
them,  during  their  transportation.  It  is  no  answer  to 
this  to  say  that  perchance  there  might  be  on  the  jury  a 
farmer  or  cattle  man  who  had  had  some  experience  in 
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handling  and  shipping*  cattle,  for  it  is  a  rule  that  a  jury- 
man cannot  testify,  in  the  jury  room,  to  his  fellows 
about  facts  within  his  personal  knowledg'e,  and,  if  he 
does,  the  verdict  will  be  set  aside.  Nor  is  it  any  answer 
to  say  that  the  witness  can  tell  the  jury  how  long*  the 
cattle  were  in  the  cars,  or  how  they  looked  and  acted, 
and  that  from  that  imperfect  information  the  jury  may 
arrive  at  a  correct  conclusion  as  to  the  damage.  The 
poverty  of  the  English  language  makes  it  absolutely  im- 
possible for  a  witness  to  present  to  the  minds  of  the 
jurors  the  appearance  of* cattle,  and  what  that  appear- 
ance denotes,  as  it  is  presented  to  his  practiced 
and  experienced  eyes.  The  experience  of  the  witness 
and  the  appearance  of  the  cattle  cannot  be  photographed 
on  the  minds  of  the  jurors.  The  knowledge  of  the  con- 
dition of  these  cattle,  and  how  that  condition  affected 
their  value,  must  of  necessity  have  existed  in  the  mind 
of  the  witness  who  had  had  such  a  large  and  extended 
experience  in  shipping  cattle  with  far  greater  clearness 
and  certainty  than  it  could  have  been  communicated  to 
the  minds  of  the  jurors  by  any  statement  he  might 
have  made  of  what  he  saw  merely,  however  clear  and 
lucid  such  statement  might  have  been.  It  is  obvious 
that,  if  witnesses  were  to  be  permitted  to  state  to  a 
jury  those  facts  only  of  which  they  have  absolute 
knowledge,  not  only  the  range  of  inquiry,  but  the  prov- 
ince of  remedial  justice,  would  be  very  materially  con- 
tracted. Gulf,  C.  &  S.  F.  Rv.  Co.  V.  Washington, 
4  U.  S.  App.  121,  1  C.  C.  A.  286,  49  Fed.  347  ; 
Harpending  v.  Shoemaker,  37  Barb.  270.  It  is  clear 
upon  principle  and  authority  that  the  objections  to  the 
questions  and  answers  were  rightly  overruled. 

In  Clifford  v.  Richardson,  18  Vt.  626,  the  court  said  : 
"The  facts  are  sometimes  incapable  of  being  pre- 
sented with  their  proper  force  and  significance  to  any 
but  the  observer  himself,  and  it  often  happens  that  the 
triers  are  not  qualified,  from  experience  in  the  ordinary 
affairs  of  life,  duly  to  appreciate  all  the  material  facts 
when  proved.  Under  these  circumstances  the  opinions 
of  witnesses  must,  of  necessity,  be  received." 
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In  Shattuck  v.  Railroad  Co.,  6  Allen  115,  the  su- 
preme judicial  court  of  Massachusetts  said  : 

"It  is  settled  in  this  commonwealth  that  where  the 
value  of  property,  real  or  personal,  is  in  controversy, 
persons  acquainted  with  it  may  state  their  opinion  as 
to  its  value  ;  also  where  the  amount  of  damage  done  to 
property  is  in  controversy  such  persons  may  state  their 
opinion  as  to  the  amount  of  the  damage.  This  is  per- 
mitted as  an  exception  to  the  general  rule,  and  not 
strictly  on  the  ground  that  such  persons  are  experts  ; 
for  such  an  application  of  that  term  would  greatly  ex- 
tend its  signification.  The  persons  who  testify  are 
not  supposed  to  have  science  or  skill  superior  to  that 
of  the  jurors ;  they  have  merely  a  knowledge  of  the 
particular  facts  in  the  case  which  the  jurors  have  not. 
And  as  value  rests  merely  in  opinion,  this  exception  to 
the  general  rule  that  witnesses  must  be  confined  to 
facts,  and  cannot  give  opinions,  is  founded  in  necessity 
and  obvious  propriety.  Walker  v.  Boston,  8  Cash. 
279  ;  Dwight  v.  Commissioners,  11  Cush.  201 ;  Van- 
dine  V.  Burpee,  13  Mete.  (Mass.)  288  ;  Wyman  v. 
Railroad  Co.,  Id.  326  ;  Clark  v.  Baird  9  N.  Y.  183." 

And  in  a  later  case  in  the  same  court  (Swan  t\  Mid- 
dlesex Co.,  101  Mass.  173,  178),  the  court,  speaking  by 
JuDGK  Gray,  now  Mr.  Justice  Gray,  of  the  supreme 
court  of  the  United  States,  said  : 

"The  only  objections  taken  at  the  trial,  so  far  as 
they  applied  to  each  of  the  witnesses,  were  to  the  ad- 
mission of  the  question  *what,  in  his  opinion,  would  be 
the  eflFect  upon  the  value  of  the  estate  in  question,  of 
widening  the  street  and  cutting  off  the  land  and  trees,' 
and  to  the  answer  to  this  question  given  on  direct  ex- 
amination. The  grounds  assigned  for  these  objections 
were  twofold  :  because  the  witnesses  were  not  qualified 
to  answer  the  question,  and  because  it  did  not  relate  to 
a  matter  upon  which  the  opinion  of  any  witness  would 
be  admissible.  Neither  of  these  grounds  is  tenable. 
*  *  *  These  opinions  are  admitted,  not  as  being  the 
opinions  of  experts,  strictly  so  called,  for  they  are  not 
founded  on  special  study  or  training  or  professional 
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experience ;  but  rather  from  necessity,  upon  the  ground 
that  they  depend  upon  knowledge  which  any  one  may 
acquire,  but  which  the  jury  may  not  have ;  and  that 
they  are  the  most  satisfactory,  and  often  the  only  ob- 
tainable, evidence  of  the  fact  to  be  proved.  Dwig-ht  v. 
Commissioners,  11  Cush.  203  ;  Shattuck  v.  Railroad 
Co.,  6  Allen  116,  117;  Whitman  v.  Railroad  Co.,  7 
Allen  316,  and  cases  there  cited.  The  same  rule  has 
prevailed  in  courts  of  authority  in  other  states.  Kel- 
logg r.  Krauser,  14  Serg.  &  R.  137  ;  Warren  v. 
Wheeler,  21  Me.  484  ;  Clark  v.  Baird,  9  N.  Y.  183.*' 

In  Polk  V.  CoflBn,  9  Cal.  56,  the  action  was  to  recover 
damages  to  cattle  by  falling  through  the  defendant's 
wharf,  and  the  assignment  of  error  was  exactly  the 
same  that  it  is  in  this  case.  It  was,  as  stated  by  coun- 
sel for  the  plaintiff  in  error,  that : 

"The  court  allowed  the  plaintiff,  Polk,  to  prove  by 
his  witness,  John  Hensley,  his  opinion  of  the  damage, 
in  money,  done  to  the  cattle,  as  the  mode  of  ascertain- 
ing the  amount  of  damage  sustained  by  such  plaintiff. 
To  this  mode  of  proving  damages  the  defendants' 
counsel  objected.  The  objection  was  overruled,  and 
defendants  excepted.  There  is  nothing  in  the  case 
showing  that  this  witness  was  competent  to  determine 
the  amount  of  damages ;  this  was  the  province  of  the 
jury  upon  evidence  of  facts." 

This  is  precisely  the  contention  of  the  plaintiff  in 
error  in  this  case.  After  referring  to  all  the  points 
made  by  the  plaintiff  in  error,  the  court  said  : 

"We  do  not  think  any  of  the  points  well  taken.  The 
witness  Hensley  testified  that  his  business  was  that  of 
a  stock  raiser,  and,  therefore,  he  was  capable  of  form- 
ing an  accurate  judgment  as  to  the  actual  injury 
sustained  by  the  stock,  and  the  consequent  depreciation 
of  their  value." 

In  Railroad  Co.  v.  Thompson,  10  Md.  76,  85,  the 
court  said  : 

*'On  questions  of  science,  skill,  or  trade,  or  others  of 
the  like  kind,  persons  of  skill  may  testify  not  only  to 
facts,  but  are  permitted  to  give  their  opinions  in  evi- 
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dence.  1  Greenl.  EJv.  §  440.  And  so  according'ly  it 
has  been  held  that  'persons  accustomed  to  observe  the 
habits  of  fish  have  been  permitted  to  gfive  in  evidence 
their  opinions  as  to  the  ability  of  the  fish  to  overcome 
certain  obstructions  in  the  rivers  which  thev  were 
accustomed  to  ascend.'  Id.  If  this  be  so,  we  see  no 
reason  why  one  who  is  familiar,  from  long-  observation, 
with  the  habits  of  cattle,  shall  not  be  permitted  to  give 
his  opinion  as  to  the  probable  influence  of  certain  causes 
on  their  condition.  In  this  record  it  appears  from  the 
testimony  of  Baker,  that  'an  experienced  grazier  can  tell 
by  the  look  of  cattle  whether  they  have  been  frigfhtened 
and  scared  or  disturbed  in  the  pasture.'  " 

In  a  criminal  prosecution  for  maliciously  injuring  a 
mule  by  inflicting  a  cut  upon  it,  it  was  material  under 
the  statute  to  prove  "the  amount  of  the  injury  done"  to 
the  mule,  and  witnesses  were  permitted  to  give  their 
opinions  as  to  the  amount  the  mule  was  damaged,  and 
the  court  said  : 

"We  think  the  court  below  committed  no  error  in 
permitting  the  state  to  prove  that  the  damage  or  injurj' 
done  to  the  mule  was  fifty  dollars.  Considering  this 
evidence  in  connection  with  the  evidence  which  precedes 
it,  we  understand  it  to  amount  to  nothing  more  than  the 
expression  of  the  opinion  of  the  witnesses  that  the  value 
of  the  mule  was  diminished  fifty  dollars  by  the  injury 
done  to  it.  It  is  but  a  comparison  of  the  value  before 
and  after  the  injury,  and  such  a  comparison  it  was  cer- 
tainly competent  for  the  witness  to  make."  Johnson 
V.  State,  37  Ala.  457. 

In  the  case  of  Railroad  Co.  v.  Woosley,  85  111.  370, 
373,  the  court  said  : 

"Objection  is  also  urged  that  witnesses  were  allowed 
to  give  their  opinions  of  the  amount  of  damages  sus- 
tained. The  witnesses  first  stated  that  they  had  per- 
sonal knowledge  of  the  alleged  injuries  on  which  the 
claim  for  damages  is  based,  and  detailed  their  charac- 
ter. It  was  then  competent  to  receive  their  opinions  as 
to  the  amount  of  the  damages  sustained.     Cooper  r. 
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Randall,  59  111.  317 ;    Railroad  Co.  r.  Henry,  79  111. 
290." 

In  Railroad  Co.  v.  Haslam,  73111.  494,  497.  the  court 
said  : 

''Witnesses  were  allowed  to  gfive  their  opinions  as  to 
the  damag-es  sustained  by  the  several  claimants  by 
reason  of  the  construction  of  the  railroad,  notwith- 
standing- the  objection  of  appellant.  This  practice  is 
warranted  by  the  rule  stated  in  Coke  Co.  v.  Graham, 
35  111.  346.  It  is  one  mode  of  arriving  at  the  true 
measure  of  damages,  and,  when  the  witness  possesses 
peculiar  knowledge  of  the  facts,  it  is  often  valuable 
evidence.  The  rule  has  its  foundation  in  obvious 
necessity.  It  is  sometimes  very  difficult  to  convey  to 
the  mind  of  the  jury  an  accurate  idea  of  the  location  of 
the  premises,  and  exactly  how  they  may  be  affected  by 
the  contemplated  improvements.  This  difficulty  has 
given  rise  to  an  exception  to  the  general  rule  that  the 
witness  must  be  confined  to  a  detailed  statement  of 
facts.  In  such  cases  his  opinion  as  to  the  damage  sus- 
tained is  admissible,  and  is  to  be  considered  in  connec- 
tion with  the  other  evidence  in  the  case." 

In  Railway  Co.  v.  Warren,  137  U.  S.  348,  11  Sup. 
Ct.  96,  exceptions  had  been  taken  at  the  trial  to  receiv- 
ing the  opinions  of  witnesses  as  to  the  value  of  the 
property  in  controversy.  Mr.  Justice  Brewer, 
speaking  for  the  court,  said  : 

*'It  is  not  questioned  by  the  counsel  for  plaintiff  in 
error  that  the  general  rule  is  that  value  may  be  proved 
by  the  opinion  of  any  witness  who  possesses  sufficient 
knowledge  on  the  subject,  but  their  contention  is  that 
the  witness  permitted  to  testify  had  no  such  sufficient 
knowledge.  *  *  *  After  a  witness  has  testified 
that  he  knows  the  property,  and  its  value,  he  may  be 
called  upon  to  state  such  value.  The  means  and  extent 
of  his  information,  and  therefore  the  worth  of  his 
opinion,  may  be  developed  at  length  on  cross-examina- 
tion. And  it  is  fully  open  to  the  adverse  party,  if  not 
satisfied  with  the  values  thus  given,  to  call  witnesses 
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in  the  extent  of  whose  knowledg-e  and  the  weight  of 
whose  opinions  it  has  confidence." 

'*But  when,"  says  Dr.  Wharton,  *'as  is  often  the 
case,  these  facts  can  be  best  expressed  by  the  damag*e 
they  caused,  then  this  damag-e  and  its  extent  may  be 
testified  to  by  the  witness."  1  Whart.  Ev.  (3d  Ed.)  § 
450.  Judg-e  Sutherland,  in  his  valuable  treatise  on 
Damages,  after  reviewing  the  authorities,  says  : 

'*There  is  a  growing  tendency  to  the  doctrine,  if  it 
be  not  already  established,  that  opinions  of  ordinary 
witnesses  may  be  given  upon  matters  of  which  they 
have  personal  knowledge  in  all  cases  in  which,  from 
the  very  nature  of  the  subject,  the  facts  disconnected 
from  such  opinions  cannot  be  presented  to  a  jury  so  as 
to  enable  them  to  pass  upon  the  question  with  the 
requisite  knowledge."     Suth.  Dam.  §  442. 

The  defendant  set  up  as  a  defense  that  the  detention 
of  the  cattle  in  the  cars  was  occasioned  by  the  delay  in 

transferring  the  cars  containing  them  across 
J"«-w»J»"ti  the  Mississippi  river  from  West  Memphis 
ctrrien.  to  Memphis,  and  that  the  inclines  and  trans- 

fer boats  used  for  that  purpose  were  not  **its 
property,  nor  in  its  control  or  possession,"  but  belonged 
to  another  corporation,  namely,  the  Kansas  City,  Ft. 
Scott  &  Memphis  Railroad  Company,  '* whose  duty  it 
was  to  transfer  the  same."  There  were  no  contractual 
relations  between  the  plaintiff  and  the  last-named  com- 
pany; The  defendant  had  contracted  to  carry  the 
plaintiff's  cattle  to  Memphis.  It  was  no  concern  of  the 
plaintiff  what  cars,  bridges,  inclines,  or  boats  the  de- 
fendant used,  or  expected  to  use,  for  this  purpose.  If, 
as  alleged  in  the  answer,  it  was  the  duty  of  the  Kansas 
City,  Ft.  Scott  &  Memphis  Railroad  Company  to 
transfer  the  defendant's  cars  from  West  Memphis  to 
Memphis,  it  was  a  duty  it  owed  to  the  defendant  and 
for  a  breach  of  which  it  is  liable  to  the  defendant ;  but 
clearly,  for  the  purpose  of  determining  the  rights  and 
liabilities  of  the  plaintiff  and  defendant  in  this  action, 
the  Kansas  City,  Ft.  Scott  &  Memphis  Railroad  Com- 
pany,  upon   the   evidence,    must   be   regarded  as  the 
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defendant's  agent  for  the  purpose  of  transferring"  its 
cars.  Railroad  Co.  v.  Friel,  23  C.  C.  A.  77,  77  Fed. 
126.  Moreover,  the  contract  between  the  defendant 
and  the  Kansas  City,  Ft.  Scott  &  Memphis  Railroad 
Company  relating- to  the  transfer 'of  cars  from  West 
Memphis  to  Memphis  contains  the  stipulation  that 
"loss  and  damage  to  cars  and  their  contents,  whether 
passenger  or  freight,  shall  be  borne  by  the  company 
for  which  the  car  or  cars  are  being  transferred.'* 

Other  errors  are  assigned,  but,  as  none  of  them  is  of 
any  general  importance,  a  separate  consideration  of 
them  is  unnecessary.  They  have  all  been  carefully 
considered,  and  found  to  be  without  merit.  The  judg- 
ment of  the  circuit  court  is  affirmed. 


NOTES. 

Opinion  as  to  Damages. — The  current  of  authority  in  Massachu- 
setts is  in  favor  of  the  admission  of  the  opinions  of  witnesses  as 
proof  of  the  amount  of  damag-es  in  all  cases.  Shattuck  v.  Stoneham 
Branch  K.  Co.,  6  Allen  115;  Vandine  v.  Burpee,  13  Met.  288  ;  Swan 
r.  Middlesex  Co.,  101  Mass.  173 ;  Tucker  v.  Massachusetts  Cent.  R. 
Co.,  118  Mass.  546 ;  Brainard  v.  Boston  &  N.  Y.  Cent.  R.  Co.,  12 
Gray  407 ;  Sexton  v.  North  Bridge  water,  116  Mass.  200.  But  the 
decisions  are  not  uniform.  Wesson  v,  Washburn  Iron  Co.,  13  Allen 
95 ;  Burt  v.  Wigglesworth,  117  Mass.  302. 

The  Massachusetts  rule  has  been  followed  in  Maine,  Minnesota, 
and  West  Virginia.  Tebbetts  v.  Haskins,  16  Me.  283 ;  Portland  & 
R.  R.  Co.  V,  Deering,  78  Me.  61,  23  Am.  &  Eng.  R.  Ca».  51 ;  Snow  v, 
Boston  &  M.  R.  Co.,  65  Me.  230  ;  Lrchmicke  v,  St.  Paul,  S.  &  T.  F. 
R.  Co.,  19  Minn.  466 ;  Sigafoos  v.  Minneapolis,  L>  &  M.  R.  Co.,  39 
Minn.  8,  36  Am.  &  Eng.  R.  Cas.  67;  Sherman  v,  St.  Paul,  M.  &  M. 
R.  Co.,  30  Minn.  227,  10  Am.  &  Eng.  R.  Cas.  193  ;  Grafton  &  G.  R. 
Co.  V.  Foreman,  24  W.  Va.  673,  20  Am.  &  Eng.  R.  Cas.  215. 

In  New  Hampshire,  Illinois,  Wisconsin  and  Missouri  the  decisions 
are  conflicting  and  uncertain.  See  authorities  cited  infra.  In 
Arkansas  it  is  held  that  opinions  as  to  the  amount  of  indemnity  one 
should  receive  for  an  injury  are  not  admissible,  except  in  cases 
where  the  amount  is  capable  of  being  reached  by  computation. 
Damages  in  condemnation  cases  are  held  to  come  within  this  ex- 
ception. Fayetteville  &  Lr.  R.  R.  Co.  v.  Combs,  51  Ark.  324,  39  Am. 
A  Eng.  R.  Cas.  140 ;  Texas  &  St.  L.  R.  Co.  v,  Kirby,  44  Ark.  106 ; 
Little  Rock,  M.  R.  &  T.  R.  Co.  v,  Haynes,  47  Ark.  497,  28  Am.  & 
Eng.  R.  Cas.  572 ;  Pierson  v.  Wallace,  7  Ark.  282  ;  Lrindauer  v. 
Delaware  Mut.  Safety  Ins.  Co.,  13  Ark.  461 ;  St.  Louis,  A.  &  T.  R. 
Co.  V.  Anderson,  39  Ark.  167,  17  Am.  &  Eng.  R.  Cas.  97. 

In  Pennsylvania  no  case  can  be  found  which  is  in  point  ;  but  see 
White  Deer  Creek  Imp.  Co.  v,  Sassaman,  67  Pa.  St.  415 ;  Reading  & 
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P.  R.  Co.  V.  Balthaser,  126  Pa.  St.  1.  The  same  is  true  of  Connec- 
ticut. 

With  these  exceptions  it  is  believed  that  every  state  whose  de- 
cisions are  regarded  as  of  importance  has  adopted  the  rule  excluding 
evidence  of  this  character. 

Alabama. — Montgomery  &  W.  P.  R.  Co.  v.  Varner,  19  Ala.  185 ; 
Alabama  &  F.  R.  Co.  v,  Burkett,  42  Ala.  83  ;  Hames  v.  Brownlee,  63 
Ala.  277  ;  Young  v,  Curetou,  87  Ala.  727. 

California. — Collins  v.  Sullivan,  54  Cal.  238  ;  Fleming  v.  Albeck, 
67  Cal.  226. 

Georgia, — Central  R.  Co.  v.  Senn,  73  Ga.  70S,  27  Am.  &  Eng.  R. 
Cas«  304  ;  Brunswick  &  A.  R.  Co.  v,  McLaren,  47  6a.  546  ;  Gilbert 
V,  Cherry,  57  Ga.  128. 

///««^w.— Kankakee  &  S.  R.  Co.  v,  Horan,  131  111.  288,  41  Am.  & 
Eng.  R.  Cas.  13 ;  Chicago  &  A.  R.  Co.  v,  Springfield  &  N.  W.  R. 
Co.,  67  111.  142;  McReynolds  z;.  Burlington  A  O.  R.  R.  Co.,  106  111. 
152,  14  Am.  &  Eng.  R.  Cas.  172 ;  Linn  v.  Sigsbee,  67  111.  75  ;  Hoener 
V,  Koch,  84  111.  408 ;  Chicago,  P.  &  St.  L.  R.  Co.  v.  Nix,  27  N.  E. 
Rep.  81 ;  Jacksonville,  A.  &  St.  L.  R.  Co.  v.  Coldwell,  21  111.  75  ; 
Cairo  &  St.  L.  R.  Co.  v,  Woolsey,  85  111.  370;  Rockford,  R.  I.  &  St. 
L.  R.  Co.  V,  McKinley,  64  111.  338. 

Indiana. — Evausville,  I.  &  C.  S.  L.  R.  Co.  v.  Fitzpatrick,  10  Ind. 
120  ;  Baltimore,  P.  &  C.  R.  Co.  v.  Johnson,  59  Ind.  480  ;  Ohio  &  M. 
R.  Co.  V.  Nickless,  71  Ind.  271 ;  Yost  v.  Conroy,  92  Ind.  464 ;  Pitts- 
burgh, C.  Sl  St.  L.  R.  Co.  V.  Hixon,  79  Ind.  Ill,  8  Am.  &  Eng.  R. 
Cas.  717 ;  Bissell  v.  Wert,  35  Ind.  54. 

Iowa. — Dalzell  v.  Davenport,  12  Iowa  437  ;  Prosser  v.  Wapello 
County,  18  Iowa  327  ;  Russell  v.  Burlington,  30  Iowa  262. 

Kansas. — Chicago,  K.  &  A.  R.  Co.  v.  MuUer*  45  Kan.  85,  47  Am.  & 
Eng.  R.  Cas.  188  ;  Roberts  v.  Brown  County  Commrs.,  21  Kan.  247  ; 
Chicago,  K.  &  W.  R.  Co.  z/.  Dill,  41  Kan.  736 ;  Parsons  Water  Co.  v. 
Knapp,  33  Kan.  752 ;  Wichita  &.  W.  R.  Co.  v,  Kuhn,  38  Kan.  675,  33 
Am.  Sl  Eng.  R.  Cas.  159 ;  Ottawa,  O.  C.  &.  C.  G.  R.  Co.  v.  Adolph,  41 
Kan.  600;  Chicago,  K.  &  N.  R.  Co.  v.  Neiman,  45  Kan.  533  ;  Ottawa, 
O.  C.  Sl  C.  G.  R.  Co.  v.  Fisher,  42  Kan.  675 ;  Chicago,  K.  &  K.  R. 
Co.  V.  Easley,  46  Kan.  337 ;  Leavenworth,  N.  &  S.  R.  Co.  v.  Herley, 
45  Kan.  535.  In  the  case  last  cited  the  Supreme  Court  of  Kansas 
refused  to  pass  upon  the  question  whether  a  witness  may  testify 
directly  as  to  the  amount  of  damages. 

AVw/ttr^^'.— Muldraugh's  Hill,  C.  &  C.  Tump.  Co.  v.  Manpin,  79 
Ky.  101. 

Louisiana. — Liles  v.  New  Orleans  Canal  &  Bkg.  Co.,  11  Rob.  (La.) 
92 ;  Holland  v.  Cammett,  5  La.  Ann.  705. 

Missouri. — Nevada  &  M.  R.  Co.  v.  De  Lissa,  103  Mo.  125;  Belch  v. 
Missouri  Pac.  R.  Co.,  18  Mo.  App.  80 ;  White  v.  Stoner,  Id.  540 ; 
Hosher  v.  Kansas  City,  St.  J.  &  C.  B.  R,  Co.,  60  Mo.  329;  Hurt  v. 
St.  Louis,  I.  M.  &  S.  R.  Co.,  94  Mo.  255,  34  \m.  &  Eng.  R.  CaA.  422 ; 
Springfield  &  S.  R.  Co.  v.  Calkins,  90  Mo.  538. 

Nebraska.— ^remonU  E.  &  M.  V.  R.  Co.  v.  Whalen,  11  Neb.  585,  5 
Am.  Sl  Eng.  R.  Cas.  364 ;  Burlington  Sl  M.  R.  Co.  v.  Schluntz,  14 
Neb.  421,  14  Am.  Sl  Eng.  R.  -Cas.  182 ;  Burlington  Sl  M.  R.  Co  v. 
Beebe,  Id.  463 ;  O^aha  v.  Kramer,  25  Neb.  489,  27  Am.  Sl  Eng. 
Corp.  Cas.  73. 

New  Hampshire.— Rochester  v.  Chester,  3  N.  H.  349 ;  Petersbor- 
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ough  V.  JaflFrey,  6  N.  H.  462  ;  Beard  v.  Kirk,  11  N.  H.  397 ;  Hoitt  vi 
Moulton,  21  N.  H.  586 ;  Concord  R.  Co.  v.  Greely,  23  N.  H.  237. 

New  Jersey.— Thompaoa  v,  Pennsylvania  R.  Co.,  51  N.  J.  L.  42. 

JVew  York, — The  rule  in  this  state  is  settled  ag'ainst  the  admission 
of  such  evidence  by  Roberts  v.  New  York  El.  R.  Co.  et  a/.,  128  N.  Y. 
455,  50  Am.  &  Eng.  R.  Cas.  326. 

C?AiV?.— Atlantic  &  G.  W.  R.  Co.  v,  Campbell,  4  Ohio  St.  583; 
Cleveland  A  P.  R.  Co.  v.  Ball,  5  Ohio  St.  568 ;  Powers  v,  Hazelton  & 
h.  R.  Co.  33  Ohio  St.  429 ;  Columbus,  H.  V.  &  T.  R.  Co.  v.  Gardner, 
45  Ohio  St.  309,  32  Am.  &  Eng.  R.  Cas.  243. 

Rhode  Island, — Tingley  v.  Providence,  8  R.  I.  493 ;  Brown  v. 
Providence  &  S.  R.  Co.,  12  R.  I.  238. 

7>;r<75.— Houston  &  T.  C.  P.  Co.  v,  Burke,  55  Tex.  323,  9  Am.  St 
Eng.  R.  Cas.  59 ;  Gainesville,  H.  &  W.  R.  Co.  v.  Hall,  78  Tex.  169, 
44  Am.  &  Eng.  R.  Cas.  51 ;  Dallas  &.  G.  R.  Co.  v,  Chenault  (Tex. 
App.)  16  S.  W.  Rep.  173. 

yermont, — Crane  v.  Northfield,  33  Vt.  124 ;  Bain  v,  Cushman,  60 
Vt.  343. 

Wisconsin. — Farrand  v,  Chicago  &  N.  W.  R.  Co.,  21  Wis.  435  ; 
Church  V.  Milwaukee,  31  Wis.  513 ;  Snyder  v.  Western  Un.  R.  Co.  25 
Wis.  60 ;  Churchill  v.  Price,  44  Wis.  540 ;  Neilson  v.  Chicago,  M.  & 
N.  W.  R.  Co.  58  Wis.  516,  14  Am.  &  Eng.  R.  Cas.  239 ;  Diedrick  v. 
Northwestern  Union  R.  Co.  47  Wis.  662. 
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V. 

Bell.  ' 

{Court  of  Appeals  of  Kentucky,  Dec.  2y  i8g6,^  > 

Injury  to  Stockman — Evidence — Admissibility. — In  an  action  by  ^ 
stockman  against  a  railway  company  to  recover  for  personal  inju- 
ries received  while  traveling  in  charge  of  his  stock,  it  was  not  errot* 
to  permit  the  plaintifif  to  testify  that  when  the  train  reached  the 
station  at  which  he  received  his  injuries  he  started  to  get  out  of  the 
caboose  and  look  after  his  stock,  but  turned  back  at  the  door,  as  he 
did  not  see  very  well,  and  it  was  dark,  and  he  did  not  feel  safe  in 
going  out. 

Same — Res  Gestae — Error. — The  petition  in  such  action  alleged 
that  in  switching  cars,  the  defendant,  its  agents,  servants,  and  em- 
ployees, "did  unlawfully,  willfully,  maliciously,  negligently,  and 
carelessly  »  »  »  run  a  number  of  heavy-laden  freight  cars  with 
great  force  and  violence  against"  the  caboose  in  which  the  plaintiff 
wasy  whereby  he  was  thrown  against  the  door  and  injured.  Wit- 
nesses were  permitted  to  testify  that  in  the  course  of  the  journey 
there  had  been  a  quarrel  between  trainmen  of  the  defendant  and 
other  stockmen  who  were  traveling  in  the  caboose  with  the  plaintiff, 
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but  there  was  nothing  in  such  testimony  which  tended  to  show  that 
the  defendant's  employees  who  did  the  switching*  willfully  or  inten- 
tionally caused  the  shock  which  injured  the  plain ti£f.  Held^  that 
the  admission  of  such  evidence  was  reversible  error,  as  the  quarrel 
was  not  a  part  of  the  res  gestce^  and  the  complaint  did  not  seek  to 
recover  for  insults,  abuse  or  mistreatment  by  the  employees. 

Stockman  on  Freight  Train— Passenger — Duty  of  Railway  Com- 
pany.*— A  stockman  who  is  a  passenger  on  a  freight  train  under  a 
contract  for  transporting  his  stock  for  which  he  has  paid  freight 
charges  must  be  considered  to  be  carried  for  hire,  and  while  he  as- 
sumes the  additional  risk,  if  any;  in  traveling  in  a  freight  train,  the 
carrier  owes  him  as  high  a  degree  of  care  as  if  he  were  on  a  passen- 
ger train. 

Exemption  from  Liability  in  Consideration  of  Free  Carriage — 
Validity.* — A  release  executed  by  such  stockman,  whereby,  in  con- 
sideration of  free  passage  granted  him  by  the  company,  he  agreed 
that  the  company  should  not  be  liable  to  him  for  injury  or  damage  of 
any  kind  suffered  by  him  while  in  charge  of  his  stock,  does  not 
relieve  the  carrier  from  liability  for  injuries  caused  such  stockman 
by  its  negligence  or  the  negligence  of  its  employees. 

Instructions — Error. — It  is  error  to  give  an  instruction  in  such 
action  which  submits  tlie  question  of  punitive  damages  based  in 
part  on  the  alleged  malicious  and  willful  acts  of  the  defendant's 
employees  when  there  was  no  evidence  to  justify  a  finding  upon 
either. 

ApPKALr  from  Hart  county  circuit  court.     Reversed. 

J.  Mitchell^  H.  W.  Bruce,  and  Wm.  Lindsey,  for 
appellant. 

S.  M.  Payton,  for  appellee. 

Landes,  J.  In  October,  1894,  the  appellee  shipped 
over  the  road  of  the  appellant  company  a  car  load  of 

stock  from  Horse  Cave,  in  Hart  county,  to 
Louisville.  By  the  stipulations  of  the  con- 
tract of  transportation  the  appellee  undertook  to  load 
and  unload  the  animals  at  his  own  risk,  and  feed,  water, 
and  attend  to  them  at  his  own  expense  and  risk,  while 
they  were  in  the  stockyards  of  the  company  awaiting* 
shipment,  and  while  in  the  cars  or  at  feeding- or  transfer 
points,  or  where  they  might  be  unloaded  for  any  pur- 
pose. As  a  part  of  the  contract  the  appellee  was 
furnished  transportation  by  the  company  for  himself, 
to  enable  him  to  accompany  his  stock  to  the  point  of 
destination,  without  any  charg-e  therefor  over  what  he 
paid  for  carrying"  his  stock,  and  executed   what  was 

*See  notes  at  end  of  case. 
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termed  a  ''release,"  recited  to  be  'Mn  consideration  of 
the  free  passage"  granted  him  by  the  company,  where- 
by he  agreed  that  the  company  should  not  be  liable  to 
him  *'for  injury  or  damage  of  any  kind  suffered  by  me, 
while  in  charge  of  said  animals."  The  train  of  cars 
reached  South  Louisville  about  1  o'clock  a.  m.  of  the 
day  after  the  shipment,  the  appellee  and  other  stock- 
men being  carried  in  the  caboose  that  was  attached  to 
the  train.  At  that  poin£  the  caboose  was  detached,  and 
during  necessary  switching  and  transferring  of  the 
freight  cars,  several  of  them  were  run  back  to  the 
caboose  for  the  purpose  of  attaching  it  again  ;  but  they 
struck  the  caboose  with  considerable  force,  and  knocked 
it  back,  and  the  shock  produced  by  the  concussion 
caused  the  appellee,  who  was  on  his  feet,  to  be  thrown 
ag3.inst  the  front  end  and  door  of  the  caboose,  breaking 
the  glass  that  was  in  the  door,  injuring  and  bruising 
him  slightly  about  the  shoulders,  and  causing  a  painful 
and  serious  cut  on  one  of  his  wrists,  which  came  in 
contact  with  the  broken  glass.  To  recover  damages 
for  his  injuries  from  the  appellant  company  this  action 
was  brought  by  the  appellee.  The  ground  upon  which 
the  claim  for  damages  is  based  was  alleged  in  the  peti- 
tion to  be  that,  in  switching  the  freight  cars,  the 
appellant  company,  its  agents,  servants,  and  employees, 
**did  unlawfully,  willfully,  maliciously,  ifegligently, 
and  carelessly  *  *  *  fun  a  number  of  heavy-laden 
freight  cars  with  great  force  and  violence  against"  the 
caboose,  by  reason  of  which  the  appellee  **was  precipi- 
tated and  thrown  from  his  position  against  the  door  and 
door  post,"  whereby  the  injuries  were  inflicted  on  the 
appellee.  Issue  was  joined  by  traverse,  and  plea  of 
release  and  of  contributory  negligence.  The  case 
was  submitted  to  a  jury,  and  the  result  was  a  verdict 
and  judgment  against  the  appellant  company  for  $1,000 
damages.  A  motion  for  a  new  trial  was  made  and 
overruled,  and  the  case  is  before  us  by  appeal  from 
that  judgment.  It  is  alleged,  for  appellant,  as  error, 
that  the  court  permitted  incompetent  testimony  to  be 
introduced  in  behalf  of  the  appellee — First,  with  refer- 
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etice  to  appellee's  capacity  to  see  ;  and,  second,  with 
reference  to  some  trouble  between  the  trainmen  and  the 
stockmen  in  the  caboose  before  the  train  reached  South 
Louisville. 

1.  In  his  testimony  the  appellee  stated,  in  substance, 
that  when  the  caboose  was  detached  at  South  Louis- 
ville, and  while  the  cars  were  being*  switched, 

!^\74«e!^Aii""  ^^^  ^^  ^^^  stockmen^  went  out  of  the  caboose 
■issibiiity.         to  look  after  his  stock,  and  that  he  and  the 

other  stockmen  started  to  follow  him  for 
the  same  purpose,  but  when  they  g'ot  to  the  door  they 
concluded  not  to  get  oflF  and  turned  back.  In  g-ivin^ 
his  reasons  for  not  g-etting-  off,  he  stated  that  "he  did 
not  see  very  well,"  and  it  was  dark,  and  he  did  not 
feel  safe  in  going"  out.  Objection  was  made  to  his 
statement  that  '*he  did  not  see  very  well,"  but  the 
objection  was  overruled.  We  are  not  able  to  see  that 
this  statement  was  incompetent  or  that  it  was  either 
prejudicial  in  any  deg'ree  to  the  appellant  or  beneficial 
to  the  appellee.  In  the  connection  in  which  the  state- 
ment was  made,  it  does  not  appear  to  have  been 
intended  to  convey  the  impression  to  the  jury  that  his 
vision  was  materially  defective,  except  as  it  may  have 
been  incidentally  affected  by  the  darkness  surrounding* 
him  at  the  time  and  place  he  was  speaking  of  in  his 
testimony. '  There  was  no  error,  therefore,  in  permit- 
ting the  statement  to  go  to  the  jury. 

2.  Over  the  objection  of  counsel  for  the  appellant, 
the  court  permitted  several  witnesses  to  testify  that 

there  was  a  quarrel  between  some  of  the 
-Kmr!^*  **"**    trainmen  and  stockmen  (not  the  appellee)  in 

the  caboose,  on  the  route  between  Horse 
Cave  and  South  Louisville.  This  testimony  was  in- 
competent, and  prejudicial  to  the  appellant.  It  was  not 
a  part  of  the  res  g'cstce,  and  the  petition  did  not  seek  to 
recover  damages  from  the  company  tor  alleged  insults, 
or  abuse,  or  mistreatment  of  the  appellee  on  the  part  of 
the  servants  of  the  company.  The  object  of  such  tes- 
timony was  doubtless,  to  furnish  the  grounds  for  puni- 
tive damages  ;  and  it  was  likely  to  influence  the  jury  in 
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that  direction  to  find  that  the  servants  of  the  appellant 
company  were  actuated  by  malice,  and  that  the  cars 
were  handled  by  them  in  switching"  with  the  intent 
and  purpose  of  injuring*  the  stockmen  in  the  caboose. 
But,  if  this  kind  of  testimony  were  competent  at  all,  or 
g'enerally,  in  cases  like  this,  there  was  no  testimony 
here  connecting*  the  servants  of  the  appellant  company 
who  handled  the  locomotive  and  cars  in  switching  with 
the  alleged  quarrel  with  the  stockmen  in  the  caboose. 
In  addition  to  this,  nothing*  occurred  at  South  Louis- 
ville, from  the  testimony  of  the  witnesses,  that  tended 
to  show  that  those  who  handled  the  locomotive  and  cars 
in  switching  wilfully  or  intentionally  caused  the  con- 
cussion or  shock  by  which  the  appellee  was  injured. 
The  court  below  erred  in  admitting  this  testimony,  and 
the  judgment  must  be  reversed  on  account  of  this  error. 
Since  the  case  will  have  to  be  reversed,  it  is  proper 
for  us  to  pass  on  some  of  the  questions  raised  in  the 
exceptions  to  the  instructions  given  to  the  jury  at  the 
instance  of  the  plaintiflF's  counsel.  In  the  first  instruc- 
tion the  court  submitted  to  the  jury  the  want  of  ordi- 
nary care  on  the  part  of  the  'defendant  company's 
servants  in  handling  the  cars  while  switching,  together 
with  the  absence  of  contributory  negligence  on  the  part 
of  the  defendant,  as  the  basis  upon  which  the  defendant 
migrht  be  held  liable  for  the  injuries  sustained  by  the 
plaintiff.  The  law  in  this  regard  was  correctly  and 
fairly  stated  by  the  court ;  but  the  court  also  told  the 
jury,  in  this  instruction,  that,  notwithstanding  the 
release  executed  by  the  plaintiff,  and  indorsed  on  the 
contract  for  transportation,  which  has  been  referred  to, 
the  defendant  and  its  agents  and  employees  in  charge 
and  conduct  of  the  train  were  bound  to  the  exercise  of 
ordinary  care  and  precaution  to  carry  and  protect  him 
against  injury.  This,  we  hold,  was  proper,  and  was  a 
correct  statement  of  the  law,  so  far  as  it  was  intended 
to  declare  that  the  defendant  was  not  relieved,  by  the 
terms  of  the  "release"  executed  by  plaintiff,  from 
liability  to  the  plaintiff  for  injuries  that  he  may  have 
suffered  by  reason  or  in  consequence  of  the  negligence 

8  (N.  s.)  A.  &  E.  R.  Cas.— 27 
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of  the  servants  of  the  defendant  company.  The 
doctrine  has  been  heretofore  frequently  recognized  by 
this  court  that,  although  common  carriers  may  by 
special  contract  limit  their  common-law  responsibility 
as  insurers  of  property  delivered  to  them  for  carriage, 
they  cannot  relieve  themselves  by  contract  from  liability 
for  the  loss  of  or  injury  to  property  resulting  from 
their  own  negligence  or  that  of  their  servants  or 
employees.  Railroad  Co.  v,  Hedger,  9  Bush  645  ; 
Rhodes  v.  Railroad  Co.,  Id.  691.  Such  contracts  are 
held  to  be  against  public  policy,  and  we  hold  that  the 
same  doctrine  applies  to  contracts  which  are  intended 
to  relieve  common  carriers  from  liability  for  injuries 
sustained  by  passengers  while  being  carried  by  them 
either  on  freight  or  passenger  trains.  And  while  a 
.,  ,  passenger  on  a  freight  train   assumes  the 

FMifht Trail-  additional  risk,  if  any,  in  excess  of  the  risk 
DiT/oriuuiriy  of  traveling  in  a  passenger  train,  the  carrier 
c«BpaBy.  owes  to  a  passenger  on  one  of  its  freight 

trains  as  high  a  degree  of  care  as  if  he  were  riding  on 
a  passenger  train.  Railway  Co,  v.  Watson's  Adm'r, 
93  Ky.  654,  21  S.  W!  244.  In  this  case  the  plaintiff, 
having  been  a  passenger  on  a  freight  train  under  a 
contract  for  transporting  his  stock,  for  which  he  paid 
the  freight  charges,  must  be  considered  to  have  been 
carried  for  hire.  The  doctrine  here  recognized,  that 
carriers  of  passengers  cannot  by  contract  relieve  them- 
selves from  liability  for  personal  injuries 
iwJStlTi'co"  sustained  by  their  passengers  by  reason  of 
ttnSi^-^MXii,  ^^^  negligence  of  themselves  or  their  em- 
ployees or  servants,  is  supported  both  by 
principle  and  authority.  Railway  Co.  v.  Ivey  (Tex. 
Sup.)  9  S.  W.  346 ;  Carroll  v.  Railway  Co.,  26  Am.  & 
Eng.  R.  Cas.  268 ;  RaiUvay  Co.  v.  Nickless,  71  Ind. 
271 ;  Graham  v.  Railway  Co.,  66  Mo.  536 ;  Rail- 
way Co.  V.  Lockwood,  17  Wall.  357.  The  second 
instruction    is   objectionable    because    it    submits    the 

question  of  punitive  damages  in  part  on  the 
BmrV"*"'       alleged  malicious  and   willful   acts   of   the 

defendant  company's  employees,  when  there 
was  no  evidence  to  justify  a  finding  upon  either  of 
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these.  The  same  may  be  said  of  the  third  instruction. 
In  the  fourth  instruction  it  was  for  the  same  reason 
improper  to  refer  to  the  alleged  willful  and  malicious 
acts  of  the  defendant's  servants.  The  fifth  instruction 
is  not  objectionable,  as  it  was  substantially  the  same  as 
the  first  instruction  with  reference  to  the  negligence  of 
the  plaintiff. 

Kor  the  reasons  indicated,  the  judgment  is  reversed, 
and  the  cause  remanded,  with  directions  to  set  aside 
the  verdict  and  award  the  appellant  a  new  trial,  and 
for  proceedings  consistent  with  this  opinion. 


NOTBS. 

Stockman  Traveling  on  Drover's  Pass  a  Passenger.— A  stockman 
traveling-  on  a  *'drover's  pass'*  is  not  a  gratuitous  passenger,  but  a 
passenger  for  hire.  New  York  Cent.  R.  Co.  v,  LK)ckwood,  17  Wall. 
(U.  S.)  357;  Indianapolis,  etc.,  R.  Co.  v.  Horst,93  U.  S.  291  ;  Illinois 
Cent.,  etc.,  R,  Co.  v,  Foley,  S3  Fed.  Rep.  459,  10  U.  S.  App.  537 ; 
Chicago,  etc.,  R.  Co.  v.  Carpenter,  56  Fed.  Rep.  451 ;  Delaware,  etc., 
R.  Co.  V.  Ashley,  67  Fed.  Rep.  209 ;  LrittleRock,  etc.,  R.  Co.  v.  Miles, 
40  Ark.  298,  48  Am.  Rep.  10,  13  Am.  &  Eng.  R.  Cas.  10 ;  Flinn  v. 
Philadelphia,  etc.,  R.  Co.,  1  Houst.  (Del.)  469 ;  Lake  Shore,  etc.,  R. 
Co.  V.  Brown,  123  111.  162,  5  Am.  St.  Rep.  510,  31  Am.  dc  Eng.  R. 
Cas.  61 ;  Union  R.,  etc.,  Co.  v,  Shacklett,  19  111.  App.  145  ;  New 
York,  C.  A  St.  L.  R.  Co.  v.  Blumenthal,  160  111.  40,  4  Am.  &  Eng.  R. 
Cas.y  N.  S.,  174  ;  Indianapolis,  etc.,  R.  Co.  v,  Beaver,  41  Ind.  493  ; 
Ohio,  etc.,  R.  Co.  v.  Selby,  47  Ind.  471,  17  Am.  Rep.  719,  8  Am. 
Ry.  Rep.  177  ;  Olson  v.  St.  Paul,  etc.,  R.  Co.,  45  Minn.  536,  47  Am. 
&  Kng.  R.  Cas.  573 ;  Graham  v.  Pacific  R.  Co.,  66  Mo.  536 ;  Tibby  v, 
Missouri  Pac.  R.  Co.,  82  Mo.  292  ;  Carroll  v,  Missouri  Pac.  R.  Co.,  88 
Mo.  239,  57  Am.  Rep.  382,  26  Am.  &  Eng.  R.  Cas.  268 ;  Griffith  v, 
Missouri  Pac.  R.  Co.,  98  Mo.  168  ;  Omaha,  etc.,  R.  Co.  v.  Crow,  47 
Neb.  84 ;  Smith  v.  New  York  Cent.  R.  Co.,  24  N.  Y.  222 ;  Poucher  v. 
New  York  Cent.  R.  Co.,  49  N.  Y.  263,  10  Am.  Rep.  364  ;  Pitcher  v. 
Lake  Shore,  etc.,  R.  Co.  (Supreme  Ct.)  40  N.  Y.  St.  Rep.  8%,  61 
Hun  (N.  Y.)  623,  16  N.  Y.  Supp.  62,  affirmed  in  137  N.  Y.  568,  33  N. 
E.  Rep.  339,  mem,,  50  N.  Y.  St.  Rep.  934,  affirming  (Supreme  Ct.)  28 
N.  Y.  St.  Rep.  647,  8  N.  Y.  Supp.  389  ;  Cleveland,  etc.,  R.  Co.  v, 
Cnrran,  19  Ohio  St.  1,  2  Am.  Rep.  362 ;  Pennsylvania  R.  Co.  v, 
Henderson,  51  Pa.  St.  315;  Texas,  etc.,  R.  Co.  v,  Garcia,  62  Tex. 
285,  21  Am.  &  Eng.  R.  Cas.  384 ;  Missouri  Pac.  R.  Co.  v,  Ivey,  71 
Tex.  409,  10  Am.  St.  Kep.  758,  37  Am.  &  Eng.  R.  Cas.  46 ;  Interna- 
tional, etc.,  R.  Co.  V.  Campbell,  1  Tex.  Civ.  App.  509  ;  Gulf,  etc.,  R. 
Co.  V.  Cole,  8  Tex.  Civ.  App.  635  ;  Saunders  v.  Southern  Pac.  Co., 
13  Utah  275;  Mastin  v.  Baltimore,  etc.,  R.  Co.,  14  W.  Va.  180,  35 
Am.  Rep.  748 ;  Lawson  v,  Chicago,  etc.,  R.  Co.,  64  Wis,  447,  54  Am. 
Rep.  634,  21  Am.  &  Eng.  R.  Cas.  249. 

A  contract  for  the  shipment  of  cattle  provided  that  the  owner 
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should  send  a  hand  upon  the  train  to  look  after  the  cattle  and  that 
such  hand  should  be  reg-arded  as  an  employee  of  the  carrier,  and 
should  assume  all  the  risks  of  one,  and  during  the  transportation 
the  hand  was  killed  by  a  collision.  Held^  in  an  action  by  his  next 
of  kin,  that  such  employee  was  a  passenger  for  hire.  Missouri 
Pac.  R.  Co.  V,  Ivey,  71  Tex.  409,  37  Am.  &  Eng.  R.  Cas.  46. 

But  such  a  person  may  be  distinguished  from  an  ordinary  pas- 
senger for  hire  in  that  he  cannot  be  entitled  to  all  the  rights  and 
privileges  of  such  a  passenger.  Omaha,  etc.,  R.  Co.  v.  Crow,  47 
Neb.  84  ;  Lawson  v,  Chicago,  etc.,  R.  Co.,  64  Wis.  447,  54  Am.  Rep. 
634,  21  Am.  &  Eng.  R.  Cas.  249. 

A  minor  who  is  knowingly  received  by  a  conductor  as  assistant  to 
a  drover,  under  a  drover's  pass  containing  a  provision  that  minors 
shall  not  be  permitted  to  travel  under  such  a  pass,  is  a  passenger. 
Texas,  etc.,  R.  Co.  v,  Garcia,  62  Tex.  285,  21  Am.  &  Eng.  R.  Cas. 
384. 

Stipulation  of  Exemption  from  Liability  in  Consideration  of  Drov- 
er's Pass — Validity. — Lrimitations  of  liability  contained  in  "Drovers' 
Passes"  have  been  held  void  in  so  far  as  they  purported  to  exempt 
the  carrier  from  liability  for  the  negligence  of  itself  or  its  servants* 
in  the  following  cases:  Flinn  v,  Philadelphia,  etc.,  R.  Co.,  1 
Houst.  (Del  )  469;  Ohio,  etc.,  R.  Co.  v.  Selby,  47  Ind.  471,  17  Am. 
Rep.  719  ;  Ohio,  etc.,  R.  Co.  v,  Nichless,  71  Ind.  271 ;  Tibby  v.  Mis* 
souri  Pac.  R.  Co.,  82  Mo.  292  ;  Jones  v,  St.  Louis  Southwestern  R. 
Co.,  125  Mo.  666;  Cleveland,  etc.,  R.  Co.  v,  Curran,  19  Ohio  St.  1,  2 
Am.  Rep.  362 ;  Pennsylvania  R.  Co.  z/.  Henderson,  51  Pa.  St.  315 ; 
Missouri  Pac.  R.  Co.  v,  Ivey,  71  Tex.  409,  10  Am.  St.  Rep.  758,  37 
Am.  &  Eng.  R.  Cas.  46,  and  note  ;  New  York  Cent.  R.  Co.  v,  Lock- 
wood,  17  Wall.  (U.  S.)  357. 

Similar  limitations  have  been  held  to  excuse  the  carrier  for  neg- 
ligence in  the  following  cases  :  Bissell  v.  New  York  Cent.  R.  Co., 
25  N.  Y.  442,  reversing  29  Barb.  (N.  Y.)  602;  Boswell  v.  Hudson 
River  R.  Co.,  5  Bosw.  (N.  Y.)  699;  Smith  v.  New  York  Cent.  R.  Co., 
24  N.  Y.  222  ;  Stinson  v.  New  York  Cent.  R.  Co.,  32  N.  Y.  333,  88 
Am.  Dec.  332 ;  Poucher  v.  New  York  Cent.  R.  Co.,  49  N.  Y.  263,  10 
Am.  Rep.  364  ;  McCawlev  v.  Furness  R.  Co.,  Lr.  R.  8  Q.  B.  57  ;  Gal- 
lin  V,  London,  etc.,  R.  Co.,  L.  R.  10  Q.  B.  212;  Duff  v.  Great  North- 
ern R.  Co.,  Lr.  R.  4  H.  L.  178. 

In  Meuer  v,  Chicago,  M.  &  St.  P.  Ry.  Co.,  (S.  Dak,),  2  Am.  &  Eng. 
R.  Cas.,  N.  S.,  493,  a  special  contract  for  the  transportation  of  live 
stock  was  made  between  a  shipper  and  a  railway  company  wherein 
it  was  stipulated  that  the  shipper  should  be  entitled  to  pass  upon 
the  same  train  to  care  for  his  stock  and  load  and  unload  the  same, 
at  his  "own  risk  of  personal  injury  from  whatever  cause."  Held, 
that  such  contract  was  valid,  and  exonerated  the  railroad  company 
from  liability  for  any  injury  to  the  shipper  while  a  passenger,  not 
caused  by  the  gross  negligence,  fraud  or  wilful  wrong  of  the  com- 
pany or  its  servants. 
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LOESER 

V. 

Chicago,  M.  &  St.  P.  Ry.  Co. 

{Supreme  Court  of  Wisconsin,  Dec,  75,  i8g6,) 

Carriers  of  Live  Stock — Negligence — Question  for  Jury. — A  car- 
rier of  live  stock  in  transferring  horses  from  a  train  drove  them 
loose  into  a  pen,  and  then  tied  them  and  loaded  them.  While  the 
horses  were  loose  in  the  pen  one  of  them  so  injured  itself  in  kicking 
that  it  had  to  be  killed.  Held,  that  the  question  of  the  carrier's 
negligence  in  having  the  horses  loose  in  the  pen  was  for  the  jury. 

Same — Contract  of  Carriage — Construction. — The  contract  for  the 
carriage  of  such  horses  provided  that  the  carrier  should  not  be  liable 
for  the  acts  of  the  animals  to  themselves  or  to  each  other,  such 
as  biting,  kicking,  goring,  and  smothering,  or  from  loading  or  un- 
loading them.  Meld,  that  such  provision  would  not  be  construed 
into  a  provision  to  exempt  the  company  from  the  consequences  of 
its  own  negligence,  or  that  of  its  servants,  in  unloading  the  horses 
in  an  improper  manner. 

Limitation  of  Carrier's  Liability  to  Agreed  Valuation — Effect  of 
Negligence.* — The  fact  that  stock  shipped  by  a  carrier  was  injured 
through  the  carrier's  negligence  does  not  invalidate  a  provision  in 
the  contract  of  carriage  that  the  carrier  assumes  liability  only  to 
the  extent  of  an  agreed  valuation. 

Appeal  from  Milwaukee  county  circuit  court.  Re- 
versed. 

Action  for  the  value  of  a  horse.  The  plaintiff  deliv- 
ered to  the  defendant  17  horses,  to  be  carried  from 
Darlington,  Wis.,  to  Chicag-o,  111.  They  |,„,gutei. 
were  to  be  unloaded,  fed,  and  watered,  en 
route^  at  the  defendant's  yards  in  Milwaukee.  They 
arrived  at  Milwaukee  in  the  nighttime.  They  were 
taken  from  the  car,  and  driven  in  a  body,  through  a 
lane,  into  a  pen,  where  the  defendant's  employees  at 
once  commenced  tying  them.     Before  all   were  tied, 

" —  ■  - 

•See  extensive  note  to  Pierce  v.  Southern  Pac.  Co.,  7  Am.  &  Eng. 
R.  Cas.,  N.  S.,  at  p.  573.  See  also  note  to  Leonard  v,  Whitcomb,  7 
Id,  at  p  524. 
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two  of  them  begfan  to  kick.  One  of  these  dislocated 
his  leg"  at  the  hock,  as  the  jury  found,  by  his  own  act 
of  kicking*,  and  it  became  necessary  to  kill  him.  The 
contract  on  which  the  horses  were  carried  contained 
these  provisions  :  "The  company  shall  not  be  liable  for 
the  acts  of  the  animals  themselves,  or  to  each  other, 
such  as  biting,  kicking,  goring,  and  smothering,  *  * 
*  or  from  loading  or  unloading  them,"  and  '*any  loss 
or  damag-e  for  which  it  may  be  responsible  shall  not 
exceed  the  following  agreed  valuation  :  If  horses  or 
mules,  $100  each."  There  was  a  special  verdict  as 
follows  :  *'(1)  Did  the  horse  in  question  suffer  an  injury 
which  made  it  necessary  to  kill  it  by  reason  of  the 
negligence  of  the  servants  of  the  defendant  corix)ra- 
tion  ?  Answer.  Yes  (2)  What  was  the  value  of  the 
horse,  immediatelv  before  it  was  injured  ?  Answer. 
Two  hundred  and  fifty  ($250)  dollars.  (3)  Did  the 
defendant's  conductor  say  to  the  plaintiff,  before  the 
train  reached  Milton,  that  his  train  was  late,  and  that 
he  was  afraid  the  train  for  Milwaukee  would  not  wait 
for  his  train?  Answer.  Yes.  (4)  Was  the  horse 
injured  by  or  through  the  kicking  of  the  horse,  or  the 
kicking  of  another  horse  ?  Answer.  By  the  kick  of 
the  horse  itself.  (5)  If  you  answer  the  third  question 
*Yes,'  did  the  plaintiff  act  as  a  man  of  ordinary  care 
and  prudence  would  have  acted,  in  omitting  to  ascer- 
tain whether  the  horse  would  or  would  not  leave  Milton 
Junction  without  delay  ?  Answer.  Yes.  (6)  Was  the 
plaintiff  guilty  of  any  negligence  which  caused  him  to 
be  left,  or  in  being  left,  at  Milton,  on  the  night  of  July 
2,  1892,  so  that  he  did  not  get  to  Milwaukee  with  the 
car  load  of  horses  ?  Answer.  No.  (7)  Do  you  find  for 
the  plaintiff  or  for  the  defendant  ?  Answer.  Por  the 
plaintiff."  On  this  verdict  the  court  rendered  judg-- 
ment  for  the  defendant.     The  plaintiff  appeals. 

Granger  d:  Son,  for  appellant. 

C.  H.  Van  Alstine,  for  resoondent. 

Newman,  J.    (after  stating  the  facts).      It   was  a 
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question  for  the  jury  whether  it  was  negligence  to 
drive  the  horses  loose  into  the  pen,  instead 
of  leading  them  separately,  so  as  to   have  »S*-!lefiifeie« 
them  at  all  times  under  safe  control.     The  -J"«»M*n'w 
question  seems  to  have  been  fairly  submit- 
ted.    The  verdict  is  conclusive  of  the  liability  of  the 
defendant,  unless  it  is  excepted  from  liability  by  that 
provision  of  the  contract  which  declares  that  '*the  com- 
pany shall  not  be  liable  for  the  acts  of  the  animals 
themselves,  or  to  each  other,     *     *     *     or  from  load- 
ing or  unloading  them."     But  this  should 
not  be  construed  into  a  provision  to  exempt  jjme-CMtrwtof 
the  company  from  the  consequences  of  its  rtricSii. 
own  negligence  or  the  negligence  of  its  ser- 
vants.    Such  provisions  are  not  favored.     But  this  was 
designed  rather  to  declare  the  exemption  of  the  com- 
pany from  liability  for  such  injuries  as  might  happen 
to  the  horses  by  reason  of  the  natural  propensities  of 
the  animals  themselves,  or  by  the  peculiar  hazards  of 
loading  and   unloading  them,  and   was   put  into  the 
contract  from  abundance  of  caution  in  that  respect.     It 
was  to  provide  against  liability  for  such  injuries  as 
were  really  beyond  the  control  of  the  carrier,  by  reason 
of  their  cause  being  the  natural  propensity  or  temper 
of  the  animal  itself.      It  contemplates  such  injuries 
only  as  might  happen  during  the  carriage  proper,  or 
while  being  loaded  or  unloaded,  and  not  such  as  might 
happen  by  reason  of  the  natural  propensities  of  the 
animals  themselves  while  in  the  company's  yard  for  rest 
or  food.      Ordinary  care  might  well  require  that,  at 
such  a  time,  vigilance  be  used  to  guard  against  and 
restrain  the  natural  propensities  of  the  animals  them- 
selves,  in  order  to  prevent  injuries.     Ex- 
press provisions  in  the  contract  of  carriage  "JJii'iiSintJu" 
that  the  carrier  assumes  liability  only  to  the  AgjjjJ  \*l'J*tf®""~ 
extent  of  an  agreed  valuation  are  upheld,  as  senee. 
not  being  against  public  policy,  even  in  case 
the  loss  or  damage  be  through  the  negligence  of  the 
carrier.     The  carrier  must  respond  for  its  negligence 
up  to  the  agreed  value.      Black  v.  Transportation  Co., 
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55  Wis.  319;  Abrams  v.  Railway  Co.,  87  Wis.  485; 
Hart  V.  Railroad  Co.,  112  U.  S.  331.  This  contract  of 
carriage  contained  such  a  provision.  In  this  respect 
the  contract  is  identical  with  the  contract  in  Hart  v. 
Railroad  Co.,  supra^  which  was  held  in  that  case  to 
limit  the  recovery.  The  plaintiff  should  have  had 
judgment  on  the  verdict  for  the  amount  of  the  agreed 
valuation.  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded,  with  directions  to 
render  judgment  on  the  verdict  in  favor  of  the  plaintiff 
for  $100. 


Sutherland 

V. 

Cleveland,  C,  C.  &  St.  L.  Ry.  Co. 

{Supreme  Court  of  Indiana^  Sept.  //,  iSgy,) 

Failure  to  Require  Special  Verdict. — The  plaintiff  cannot  complain 
of  the  failure  of  the  court  to  comply  with  the  defendant's  demand 
for  a  special  verdict. 

Action  for  Personal  Injuries — Contributory  Negligence — Ordi- 
nance Limiting  Speed — Evidence.* — The  failure  of  theplaintifif  in  an 
action  against  a  railway  company  to  recover  for  personal  injuries 
to  establish  her  freedom  from  contributory  negligence  renders 
harmless  error  in  excluding-  as  evidence  an  ordinance  limiting  the 
speed  of  trains. 

Accident  at  Crossing — Contributory  Negligence. — A  person  who 
had  gotten  half  way  over  a  crossing  at  which  there  were  a  number 
of  tracks,  saw  a  train  approaching  from  the  west  on  one  of  the 
tracks  before  her,  and  turned  to  go  back,  when  she  saw  a  train 
approaching  from  the  east  on  another  track,  but  thinking  that  she 
could  cross  before  it,  attempted  to  do  so,  and  was  injured  by  such 
train.  It  appeared  that  she  would  have  been  safe  if  she  had  stood 
between  the  tracks,  and  that  she  attempted  to  cross  after  deliber- 
ately calculating  the  chances,  not  in  confusion  resulting  from  her 
peril.  Heldy  that  her  negligence  was  the  only  cause  contributing 
to  her  injury. 

Appeal  from  Marion  county  superior  court.      A/- 
firfned. 

*See  notes  at  end  of  case. 
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Thomas  Hanna  ^luA  Geo.   W.  Galvin^  for*  appellant. 
Elliott  &  Elliott  and  John  T.  Dye^  for  appellee. 

McCabe;  J.     The  appellant  sued   the  appellee  to 
recover  damages  laid  at  $25,000  for  alleg'ed         cueiute^ 
personal   injury    inflicted    on    her    by   the 
alleg'ed  negligence  of  the  defendant.     After  the   close 
of  the  plaintiff's  evidence,  the  court,  on  the  defendant's 
motion,  instructed  the  jury  to  return  a  verdict  in  favor 
of  the  defendant,  which  it  did.     After  overruling  ap- 
pellant's motion  for  a  new  trial,  the  court  rendered 
judgment  on  the  verdict.     The  defendant  had,  at  the 
proper  time,  demanded  that  the  jury  be  required  to 
make  a  special  verdict,  and  one  of  the  reasons  assigned 
in  the  motion  for  a  new  trial  is  that  the  court  failed  to 
require  the  jury  to  return  a  special  verdict  in  accord- 
ance  with   the   opposite    party's    demand.     There    is 
nothing  in  this  point.     The  party  who  makes  no  demand 
for   a  special  verdict  cannot  complain  that 
the  demand  of  the  opposite  party  was  not  g^wwvMJiel?'" 
complied    with.     Moreover,   the    appellant 
has  waived  the  point,  even  if  there  was  anything  in  it, 
by  failing  to  discuss  it  in  her  brief.     Another  ground 
of  the  motion  is  the  refusal  of  the  trial  court  to  admit 
in  evidence  an  ordinance  of  the  city  prohibit- 
ing trains  from   running   faster   than  four  iJjI^rt^JVjJiJ^^^^^^ 
miles  an  hour.     The  object  of  this  evidence,  um  leirnj^nw- 
we  are  informed,  was  to  establish  negligence  speed- ETideoee. 
on  the  part  of  the  defendant  railway  com- 
pany by  showing  that  the  train  that  struck  the  appel- 
lant was  running  at  a  greater  rate  of  speed  than  four 
miles  an  hour.     Without  deciding  the  many  objections 
ur/ared  to  the  admissibility  of  the  ordinance,  and  con- 
ceding, without  deciding,  that  it  was  error  to  exclude 
it  as  evidence,  it  is  insisted   that  such  supposed  error 
was  harmless,  because  there  was  another  element  in 
appellant's  case  which  she  wholly  failed  to  establish  by 
the  evidence,  namely,  her  own  freedom  from  negligence 
contributing  to  her  injury.     As  was  said  in  Oleson  v. 
Railwav  Co.,  143  Ind.  405,  42  N.  E.  736  :     "The  rule 
is  thoroughly  settled  that,  if  the  facts  are  undisputed, 
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and  only  one  inference  can  be  reasonably  drawn  from 
them,  the  question  of  whether  there  is  or  is  not  con- 
tributory negligence  is  one  of  law  for  the  court.  *  *  * 
We  think  it  is  also  correct  doctrine  that  where  the 
evidence  given  at  the  trial,  with  all  the  inferences 
which  the  jury  may  justifiably  draw  from  it,  is  insuffi- 
cient to  support  a  verdict  for  the  plaintiff,  so  that  such 
verdict,  if  returned,  should  be  set  aside,  the  court  is 
not  bound  to  submit  the  case  to  the  jury,  but  may 
direct  a  verdict  for  the  defendant.  *  *  *  It  is  essential 
to  appellant's  right  to  recover  that  he  aver  and  prove 
that  he  was  free  from  negligence  proximately  causing 
his  injury.  ^  Railroad  Co.  v.  Duncan  (Ind.  Sup.)  42  N. 
E.  37,  and  cases  cited  ;  Smith  v.  Railroad  Co.  (Ind. 
Sup.)  40  N.  E.  270,  and  cases  cited  ;  Railway  Co.  v. 
Howard,  124  Ind.  280,  24  N.  E.  892 ,  Mann  v.  Stock- 
Yards  Co.,  128  Ind.  138,  26  N.  E.  819,  and  cases  cited; 
Pennsylvania  Co.  v.  Meyers,  136  Ind.  242,  36  N.  E. 
32,  and  cases  cited.  If  he  failed  to  prove  this  essential 
and  indispensable  element  of  his  cause  of  action,  it  was 
the  duty  of  the  trial  court  to  instruct  the  jury  to  find 
against  him,  even  though  he  established  all  other 
essential  facts  of  his  cause  of  action."  See,  also. 
Railroad  Co.  v.  Stick,  143  Ind.  449,  453,  41  N.  E.  365. 
The  plaintiff's  evidence  shows  that  she  was  traveling 
•  south  on  Kentucky  avenue,   in  the  city   of 

fr'-clntriboS''    I^^ianapoHs,    where    the    same    crosses   a 
M"W"ee.  "  ^   great    number    of    railroad    tracks.     That 

when  she  had  gotten  about  half  way  across 
said  tracks  she  saw  a  Vandalia  train  approaching  from 
the  west  on  the  Vandalia  track.  She  thereupon  turned 
and  started  back  north,  and  as  she  ran  back  she  saw 
appellee's  train  coming  from  the  east,  and  she  testified 
that  she  thought  she  must  get  off  these  tracks,  and 
that,  she  says,  is  the  last  she  ever  knew  about  it. 
Appellant's  evidence  is  very  meager,  and  scarcely 
establishes  that  the  appellee's  train  struck  her  at  all. 
But,  even  if  we  are  justified  in  drawing  the  inference 
that  she  was  struck  and  injured  by  appellee's  train, 
yet  there  is  nothing  to  show  that  the  plaintiff  was  in 
the  exercise  of  due  care,  or  was  free  from  contributory 
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negfligeuce.  On  the  contrary,  it  pretty  clearly  appears 
that  she  ran  in  front  of  appellee's  train  while  it 
iRras  in  rapid  motion  running*  west.  Appellant's  learned 
counsel  seek  to  avoid  the  effect  of  such  apparent 
neg-lig-ence  by  invoking-  the  principle  that 
where  one  is  put  into  a  position  of  sudden  peril  by  the 
negligence  of  another,  causing  the  loss  of  presence  of 
mind  and  confusion  on  the  part  of  the  injured  person, 
such  person  is  not  chargeable  with  negligence,  even 
though  he  do  not  take  the  best  course  to  avoid  the  dan- 
g-er,  and  even  though  he  may,  under  such  circumstances, 
act  as  no  prudent  person  would  act  in  the  absence 
of  fright  and  confusion  caused  by  such  sudden 
peril.  While  this  is  an  old  and  familiar  principle 
of  the  law  of  negligence,  yet  it  finds  no  place 
in  this  case,  because  there  is  no  proof  that  ap- 
pellant was  confronted  by  any  such  sudden  peril. 
All  she  need  to  have  done  was  to  step  between  the 
tracks  to  secure  safety.  Indeed,  she  does  not  even 
claim  in  her  testimony  that  she  was  frightened  at  the 
approach  of  the  train  either  from  the  east  or  the  west, 
much  less  that  such  fright,  or  anything  else,  caused 
her  to  lose  her  presence  of  mind,  whereby  she  did  the 
rash  act  of  running  in  front  of  the  approaching  train. 
But,  according  to  her  sworn  statements,  she  knew  all 
about  the  danger  she  incurred  in  so  doing.  She  said 
she  thought  she  could  pass  over  the  track  in  front  of 
the  train  before  it  would  reach  her.  She  deliberately 
calculated,  but  made  a  mistake,  and  was  injured. 
Under  such  circumstances  her  own  deliberate  act  not 
only  proximately  contributed  to  her  own  unfortunate 
injury,  which  appeals  strongly  to  human  sympathy, 
but  it  was  almost  the  only  cause  contributing  thereto, 
and  without  it  her  injury  could  not  have  occurred. 
Under  such  circumstances  the  stern  demands  of  the 
law,  as  well  as  those  of  justice,  require  that  she  must 
endurt  her  self-inflicted  misfortune  unremunerated. 
The  court  did  not  err  in  directing  such  a  verdict,  and 
did  not  err  in  overruling  her  motion  for  a  new  trial. 
Judgment  affirmed. 
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VIOLATION  OF  ORDINANCE  LIMITING  SPEED. 

Merely  Evidence  of  Negligence.— The  violation  of  ordinances 
limiting  the  speed  of  steam  and  street  railway  cars  is,  according-  to 
the  better  rule,  merely  evidence  of  negligence,  not  negligence 
per  se,  Mahan  v.  Union  Depot,  etc.,  Co.,  129  Mass.  310;  Hall  v, 
Ogden  City  St.  Ry.  Co.,  (Utah)  4  Am.  &  Eng.  R.  Cas.,  N.  S.,  77; 
Beck  i;.  Portland,  etc.,  R.  Co.,  (Ore.)  60  Am.  &  Eng.  R.  Cas.  %; 
Faber  v.  St.  Paul,  etc.,  R.  Co.  29  Minn.  465,  8  Am.  &  Eng.  R.  Cas. 
277;  Hanlon  v.  South  Boston,  etc.,  R.  Co.,  129  Mass.  310,  2  Am.  & 
Eng.  R.  Cas.  18;  Philadelphia,  etc.,  R.  Co.  v,  Stebbing,  62  Md.  504, 
19  Am.  &  Eng.  R.  Cas.  36;  Cincinnati,  etc,  R.  Co.  v,  Lawrence,  13 
Ohio  St.  66;  Burlington,  etc.,  R.  Co.  v,  Wenat,  12  Neb.  76;  Brown 
v.  Buffalo,  etc..  R.  Co.,  22  N.  Y.  191;  Jetter  z/.  New  York,  etc.,  R. 
Co.,  2  Keyes  (N.  Y.)  154 ;  Besiegel  v.  New  York  Cent.  R.  Co.,  14  Abb. 
Pr.  29;  McGrath  v.  New  York  Central,  etc.,  R.  Co.,  63  N.  Y.  522; 
Massoth  V,  Delaware,  etc..  Canal  Co.,  64  N.  Y.  524 ;  Lane  v.  Atlantic 
Works,  111  Mass.  136  ;  Liddy  v.  St.  Louis  R.  Co.,  40  Mo.  506;  Balti- 
more City  Pass.  R.  Co.  v,  McDonnell,  43  Md.  534 ;  Madison,  etc.,  R. 
Co.  z/.  Mathias,  50  Ind.  65 ;  Philadelphia,  etc.,  R.  Co.  v,  Boyer,  2 
Am.  &.  Eng.  R.  Cas.  172;  Van  Horn  v.  Burlington,  etc.,  R.  Co.,  7 
Am.  &  Eng.  R.  Cas.  591 ;  Meek  v.  Pennsylvania  Co.,  (Ohio)  13  Am. 
&  Eng.  R.  Cas.  643.  In  Grand  Trunk  R.  Co.  of  Canada  v.  Ives, 
(U.  S.)  55  Am.  &  Eng.  R.  Cas.  159,  Mr.  Justicb  Lamar,  delivering 
the  opinion  of  the  court,  said:  **Indeed,  it  has  been  held  in  many 
cases  that  the  running  of  railroad  trains  within  the  limits  of  a  city 
at  a  rate  of  speed  greater  than  is  allowed  by  an  ordinance  of  such 
city  is  negligence /^r  se,  Schlereth  v.  Railway  Co.,  %  Mo.  509; 
Railway  CS.  v.  White,  84  Va.  498.  But  perhaps  the  better  and  more 
generally  accepted  rule  is  that  such  an  act  on  the  part  of  the  rail- 
road company  is  always  to  be  considered  by  the  jury  as  at  least  a 
circumstance  from  which  negligence  may  be  inferred  in  determining 
whether  the  company  was  or  was  not  guilty  of  negligence.  Rail- 
way Co.  V,  Rassmussen,  25  Neb.  810;  Blanchard  v.  Railway  Co.,  126 
111.  416 ;  Meloy  v.  Railway  Co.,  77  Iowa  743,  38  Am.  &  Eng.  R.  Cas. 
130 ;  Railway  Co.  v,  Flannagan,  82  Ga.  579,  39  Am.  &  Eng.  R.  Cas. 
661 ;  Peyton  v.  Railway  Co.,  41  La.  Ann.  861,  41  Am.  &  Eng.  R. 
Cas.  550." 

Negligence  Per  Se. — But  in  a  number  of  cases  the  violation  of 
such  ordinances  regulating  the  rate  of  speed  at  which  cars,  street 
or  steam,  shall  be  run,  has  been  held  negligence  per  se.  Weber  i', 
Kansas  City  Cable  Ry.  Co.,  100  Mo.  200;  Western,  etc.,  R.  Co.  v, 
Stafford,  (Ga.)  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  172;  Schlereth  v.  Mis- 
souri Pac.  R.  Co.,  115  Mo.  87;  Dahlstrom  v.  Ry.  Co.,  108  Mo.  525; 
Louisville,  etc.,  R.  Co.  v.  Webb,  (Ala.)  55  Am.  &  Eng.  R.  Cas.  121 ; 
Railway  Co.  v.  White,  84  Va.  498 ;  S.  &  N.  Ala.  R.  Co.  v.  Donovan, 
84  Ala.  141,  36  Am.  &  Eng.  R.  Cas.  151;  Piper  v,  Chicago,  etc.,  R. 
Co.  (Wis.)  45  Am.  &  Eng.  R.  Cas.  170,  note;  Keim  v.  Union  R.,  etc., 
Co.,  7  Western  Rep.  144;  Karle  v,  Kansas  City,  etc.,  R.  Co.,  55  Mo.  476; 
Maher  v,  Atlantic,  etc.,  R.  Co.,  64  Mo.  267 ;  Bergman  v.  St.  Louis, 
etc.,  R.  Co.,  4  West.  Rep.  594;  Shaber  v,  St.  Paul,  etc.,  R^Co.,  28 
Minn.  103,  2  Am.  &  Eng.  R.  Cas.  185;  St.  Louis,  etc.,  R.  Co.  v. 
Dunn,  78  111.  197 ;  Correll-v.  B.  C.  R.,  etc.,  R.  Co.,  38  Iowa  120 ;  Penn- 
sylvania R.  Co.  V.  Hensil,  70  Ind.  569,  6  Am.  &  Eng.  R.  Cas.  79. 

Contributory  Negligence. — The  violation  of  an  ordinance  limiting 
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the  speed  of  trains  at  a  street  crossing-  in  a  city  does  not  excuse  con* 
tributory  neglig^ence.  Nosier  v,  Chicago,  etc.,  R.  Co.,  (Iowa)  34  N. 
W.  Rep.  850;  Philadelphia,  etc.,  R.  Co.  v.  Stebbing,  62  Md.  504,  19 
Am.  &  Eng.  R.  Cas.  36.  See  also  Mobile,  etc.,  R.  Co.  v.  Stroud,  64 
Miss.  784,  31  Am.  &  Eng.  R.  Cas.  443,  where  it  was  held  that  the 
violation  of  a  statute  in  running  at  a  g-reater  rate  of  speed  through 
city  or  town  than  that  allowed  did  not  impose  absolute  liability  for 
injury  inflicted  while  violating-  it.  Taylor  v.  Mo.  Pacific  R.  Co.,  86 
Mo.  457;  Kelley  v,  Hannibal,  etc.,  R.  Co.,  75  Mo.  Rep.  138,  13  Am. 
&  En^.  R.  Cas.  638. 

But  the  fact  that  the  train  was  moving  at  an  unlawful  rate  of 
speed  may  be  taken  into  consideration  on  the  question  of  contribu- 
tory negligence.  Piper  v.  Chicag-o,  etc.,  R.  Co.,  (Wis.)  45  Am.  ^ 
Eng-.  R.  Cas.  170,  note  and  cases  cited ;  see  also  35  Am.  &  Eng-.  R. 
Cas.  nole  at  p.  362. 


Texas  &  P.  Ry.  Co. 

V. 

Reeves. 

(Supreme  Court  of  Texas j  March  75, 1897.) 

Carriers  of  Live  Stock — Contract  of  Shipment — Stipulation  Limit* 
ing  Time  of  Bringing  Action — Pleading.* — In  an  action  against  a  car- 
rier to  recover  for  injuries  to  live  stock  during-  transportation,  in 
order  for  the  carrier  to  avail  itself  of  a  stipulation  in  the  contract  of 
shipment  limiting  the  time  in  which  an  action  mig-ht  be  brought  for  its 
breach,  it  must  in  its  answer  alleg-e  facts  showing  that  such  stipula- 
tion was  reasonable. 

Application  for  writ  of  error  to  Second  supreme 
judicial  district  court  of  civil  appeals.  Afplication 
refused. 

B.  G.  Bidvjell^  for  applicant. 

Gaines,  C.  J.  The  application  for  the  writ  of  error 
in  this  case  is  refused.  In  refusing"  it,  however,  we 
have  not  found  it  necessary  to  determine  whether  or 
not  our  statute  which  prohibits  stipulations  in  contracts 
limiting*  the  time  in  which  actions  may  be  broug"ht  for 
their  breach  is  without  effect  when  applied  to  contracts 

*See  notes  at  end  of  case. 
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of  carriers  for  interstate  shipments.  The  stipulation 
in  the  contract  in  this  case  does  not  appear  clearly  to  be 
a  reasonable  one,  and  under  the  authority  of  Railway 
Co.  V.  Harris,  67  Tex.  166,  2  S.  W.  574,  we  think  that, 
in  order  for  the  defendant  to  have  availed  itself  of  the 
defense,  it  should,  in  its  answer,  have  alleged  the  facts 
which  would  have  shown  it  to  be  reasonable.  See, 
also.  Railway  Co.  v.  Davis,  88  Tex.  593,  32  S.  W.  510. 
This  was  not  done. 


NOTES. 

Stipulation  Limiting  Time  in  Which  Suit  Must  Be  Brought — Valid- 
ity.— A  stipulation  in  a  contract  with  a  carrier  that  suit  for  loss 
or  injury  to  goods  shipped  under  such  contract  must  be  broug-ht 
within  a  fixed  time  is  valid,  and  will  be  enforced  when  the  limita- 
tion is  not  so  strict  as  to  be  unreasonable.  McCarty  v.  Gulf,  etc., 
R.  Co.,  79  Tex.  33  ;  Gulf,  etc.,  R.  Co.  v,  McCarty,  82  Tex.  608  ;  Gulf, 
etc.,  R.  Co.  V,  Gatewood»  79  Tex.  89,  14  S.  W.  Rep.  913,  45  Am.  8l 
Eng".  R.  Cas.  355,  note ;  Gulf,  etc.,  R.  Co.  v.  White  (Tex.  Civ.  App. 
1895),  32  S.  W.  Rep.  323  ;  Texas,  etc.,  R.  Co.  v.  Hawkins  (Tex.  Civ. 
App.  1895),  30  S.  W.  Rep.  1113  ;  Gulf,  etc.,  R.  Co.  v,  Clarke,  5  Tex. 
Civ.  App.  547  ;  Central  Vermont  R.  Co.  v.  Soper,  59  Fed.  Rep.  879, 
61  Am.  &  Eng.  R.  Cas.  152,  notCy  citing  Riddlesbarger  v,  Hartford 
Ins.  Co  ,  7  Wall.  (U.  S.)  386.  See  also  Cray  v,  Hartford  P.  Ins.  Co., 
IBlatchf.  (U.  S.)  280. 

The  fact  that  a  statute  prohibits  a  carrier  from  limiting  its  com- 
mon-law liability  by  contract  does  not  render  such  a  stipulation 
invalid.  Gulf,  etc.,  R.  Co.  v,  Trawick,  68  Tex.  314,  2  Am.  St.  Rep. 
494,  30  Am.  &  Eng.  R.  Ca^.  49. 

A  reduced  rate  of  freight  is  a  sufficient  consideration  to  support  a 
stipulation  limiting  the  time  of  bringing  suit  to  forty  days  from  the 
date  of  the  delivery.  Texas,  etc.,  R.  Co.  v,  Klepper  (Tex.  Civ. 
App.  1893) ,  24  S.  W.  Rep.  567. 

But  in  Gulf,  etc.,  R.  Co.  v,  Trawick,  80  Tex.  275,  18  S.  W.  Rep. 
948,  55  Am.  &  Eng.  R.  Cas.  399,  notey  it  was  held  that  a  stipulation 
limiting  the  time  within  which  suit  must  be  brought  would  not 
apply  to  an  action  for  the  loss  of  stock  escaping  from  defective  cat- 
tle pens  while  awaiting  shipment.  Modifying  80  Tex.  272.  The 
shipper's  right  of  action  in  this  case  was  two-fold  :  for  the  escape 
of  cattle  before  shipment  was  begun  or  the  contract  of  limitation 
entered  into,  and  for  injuries  to  the  cattle  after  shipment.  It  was 
held  that  the  limitation  would  apply  to  the  second  ground  bat  not 
to  the  first. 

Same — ^Texas  Statute. — Under  the  Texas  Act  of  March  4,  1891,  no 
stipulation  is  valid  which  limits  the  time  in  which  such  suits  may 
be  brought  to  less  than  two  years.  St.  Louis  South  Western  R.  Co. 
V.  Williams,  (Tex.  Civ.  App  1895),  32  S.  W.  Rep.  225,  2  Am.  A  Eng. 
R.  Cas.,  N.  S.,  541,  abstr,;  Reeves  v,  Texas,  etc.,  R.  Co.,  11  Tex.  Civ. 
App.  514  ;  Gulf,  etc.,  R.  Co.  v»  Eddins,  7  Tex.  Civ.  App.  116;    Gulf, 
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etc.,  R.  Co.  V.  Hume,  87  Tex.  211,  (limitation  of  forty  days  invalid) ; 
Gulf,  etc.,  R.  Co.  V,  Stanley,  (Tex.  1895),  33  S.  W.  Rep.  110,  2  Am.  & 
Engr.  R.  Cas.,  N.  S.,  480;  Gulf,  etc.,  R.  Co.  v.  Elliott,  (Tex.  Civ. 
App.  1894),  26  S.  W.  Rep.  636. 

Tills  statute  does  not  apply  to  cases  arising'  before  its  passag'e. 
Gulf,  etc.,  R.  Co.  V.  White,  (Tex.  Civ.  App.  1895),  32  S.  W.  Rep.  322. 

Where  failure  to  sue  within  the  prescribed  time  has  been  caused  by 
the  fraud  or  misrepresentation  of  the  carrier  or  its  agent,  the  stipu- 
lation does  not  affect  the  shipper's  right  of  recovery.  Galveston, 
etc.,  R.  Co.  V,  Silegman,  (Tex.  Civ.  App.  1893),  23  S.  W.  Rep.  298; 
Galveston,  etc.,  R.  Co.  v,  Kelley,  (Tex.  Civ.  App.  1894) ,  26  S.  W.  Rep. 
470;  Gulf,  etc.,  R.  Co.  v,  Trawick,  68  Tex.  314.  2  Am.  St.  Rep.  494, 
30  Am.  &  Eng.  R.  Cas.  49,  s.  c,  15  S.  W.  Rep.  568,  49  Am.  &  Eng.  R. 
Cas.  171,  nole. 


PyIvE 

V. 

ClrARK  et  al. 
Clark  et  al. 


V. 

Wright. 

(Circuit  Court  of  Appeals ^  8th  Cir,,  March  22 j  iSgj,) 

Contributory  Negligence — Proximate  Cause. — No  recovery  can  be 
had  in  an  action  against  a  railway  company  to  recover  for  personal 
injuries  if  the  plaintiff  was  guilty  of  contributory  negligence  which 
was  one  of  the  proximate  causes  of  his  injury,  even  though  negli- 
gence on  the  part  of  the  defendant  also  contributed  to  it. 

Same — Accident  at  Crossing— Failure  to  Look  and  Listen. — Under 
ordinary  circumstances,  failure  to  look  and  listen  before  crossing  a 
railway  track  is  contributory  negligence,  where  the  injury  would 
have  been  avoided  by  such  precautions,  and  should  be  so  declared 
by  the  court. 

Same — Same — Peremptory  instruction — Negligence.— A  peremp- 
tory instruction  should  be  given  for  the  defendant  where  the  uncon- 
troverted  facts  of  the  case  establish  contributory  negligence,  but 
the  question  of  negligence  is  not  one  of  law  for  the  court  unless  the 
nncontroverted  facts  are  such  that  but  one  conclusion  can  be  fairly 
drawn  from  them  by  a  reasonable  man. 

Accident  at  Crossing — Contributory  Negligence. — A  person  ap- 
proaching a  railway  crossing  with  which  he  was  unfamiliar,  stopped 
his  tea^  50  feet  from  the  track  when  an  engine  passed  on  a  spur 
track  and  stopped  south  of  the  crossing.     He  then  drove  up  between 
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10  and  25  feet  from  the  track  and  again  stopped  and  looked  north,  in 
which  direction  the  spur  track  was  visible  for  more  than  a  mile  and 
the  main  track  for  2,000  feet,  making-  a  curve  at  that  point  which  he 
did  not  observe.  After  looking  north  he  looked  south  for  a  minute, 
watching  the  engine  which  was  standing  on  the  spur  track,  and 
then  started  to  drive  slowly  over  the  crossing  without  looking  north 
again,  and  was  struck  and  injured  by  a  train  coming  from  that 
direction  on  the  main  track,  //eld,  that  he  was  guilty  of  gross 
negligence  in  driving  on  the  track  without  looking  north  for  an 
entire  minute,  and  in  not  glancing  alternately  in  both  directions 
before  starting  across,  and  that  such  negligence  was  the  proxi- 
mate cause  of  the  injury. 

Same — Imputed  Negligence.* — Where  an  action  is  brought  by  one 
who  was  riding  gratuitously  with  the  owner  and  driver  of  the  vehi- 
cle to  recover  for  injuries  received  through  the  concurring  negli- 
gence of  the  driver  and  the  railway  company,  the  negligence  of 
such  driver  cannot  be  imputed  to  the  plaintiff  so  as  to  defeat  a 
recovery  for  such  injuries. 

Same — Person  Riding  with  Driver — Negligence — Question  for 
Jury. — The  question  wliether  a  person  riding  gratuitously  with  the 
owner  and  driver  of  a  vehicle  was  guilty  of  contributory  negligence 
in  failing,  before  crossing  a  railway,  to  look  to  see  whether  a  train 
was  coming  from  the  side  on  which  the  driver  was  sitting  was  for 
the  jury. 

In  Error  to  the  United  States  circuit  court,  District 
of  Utah. 

These  were  actions  stt  law,  brought,  the  one  by 
Georg-e    M.   Pyle,  and  the  other   by  A.   E.   Wrig-ht, 

against  S.  H.  H.  Clark  and  others,  receivers 
of  the  Union  Pacific  Railway  Company,  to 
recover  damages  for  personal  injuries.  The  court 
directed  a  verdict  in  favor  of  defendants  in  the  case 
of  Pyle,  who  assigns  that  ruling  as  error ;  and  the 
case  of  Wright  having  been  submitted  to  the  jury,  and 
a  verdict  returned  in  his  favor,  the  defendants  assign  as 
error  the  submission  of  his  case  to  the  jury. 

David  Evans  (L.  /?.  Rogers  with  him  on  the  brief), 
for  plaintiff  in  error  Geo.  M.  Pyle  and  defendant  in 
error  A.  E.  Wright. 

Parley  L.  Williams,  for  S.  H.  H.  Clark  and  others, 
receivers. 

Before  Sanborn  and  Thayer,  Circuit  Judges,  and 
LocHREN,  District  Judge. 

*See  notes  at  end  of  case. 
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Sanborn,  Circuit  Judgfe.  At  4  o'clock  in  the  after- 
noon on  a  clear,  still  day  in  July,  1895,  George  M. 
Pyle  and  A.  B.  Wright  were  riding  west  along  Second 
North  street,  in  Salt  Lake  City,  in  a  covered  wagon, 
drawn  by  two  horses.  They  were  sitting  on  the  front 
seat  of  the  wagon,  Pyle  on  the  north  side,  and  Wright 
on  the  south  side,  and  the  cover  was  turned  back,  so 
that  they  could  see  everywhere.  Pyle  owned  the 
horses  and  wagon,  and  was  driving  the  team,  and 
Wright  was  riding  with  him.  They  were  strangers  in 
the  city,  but,  when  they  were  about  100  feet  east  of 
Second  West  street,  they  observed  a  railroad  upon  it, 
'which  crossed  the  street  on  which  they  were  traveling 
at  right  angles.  When  they  were  50  feet  from  the 
railroad  track,  Pyle  stopped  his  team,  and  an  engine 
passed  across  the  street  from  north  to  south,  and  then 
returned  upon  a  spur  track,  and  stopped  at  the  line  of 
the  south  sidewalk,  and  remained  there  blowing  off 
steam.  Pyle  then  drove  his  team  up  to  within  10  to  25 
feet  of  the  track,  and  again  stopped  it.  From  this 
point  the  men  had  an  unobstructed  view  for  a  distance 
of  2,000  feet  to  the  north  up  the  track  on  which  the 
train  that  subsequently  struck  them  came.  At  a  point 
2,000  feet  north,  the  track  on  which  the  train  approached 
curved  to  the  west,  and  disappeared  from  view,  while 
a  spur  track  stretched  onto  the  north  a  distance  of  a 
mile  and  a  half.  The  men  did  not  observe  the  curve  of 
the  main  track,  but,  when  they  stopped  the  second  time, 
they  looked  north  along  the  track,  and  saw  that  on 
v^hich  the  train  subsequently  came  for  2,000  feet,  and 
the  spur  track  beyond  that  point  for  more  than  a  mile, 
and  saw  no  engine  or  train  approaching  from  that 
direction.  They  then  looked  south,  watched  the  engine 
which  was  standing  just  south  of  the  street  for  a 
minute,  and  Pyle  then  drove  his  team  slowly  onto  the 
main  track  of  the  railroad,  without  again  looking  to  the 
north,  when  a  train  coming  from  that  direction  collided 
with  his  wagon,  and  injured  him  and  Wright.  This 
train  was  operated  by  S.  H.  H.  Clark  and  others,  the 
receivers  of  the  Union  Pacific  Railway  Company,  and 
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Pyle  and  Wrigfht  broug-ht  separate  actions  against 
these  receivers  for  neg'lig'ence  in  causing*  their  injuries. 
The  two  cases  were  tried  together.  There  was  the 
usual  conflict  of  testimony  over  the  ringing*  of  the  bell 
of  the  engine  and  the  blowing  of  its  whistle  before  the 
accident,  and  there  was  evidence  that  the  train  was  run- 
ning about  15  miles  an  hour,  in  violation  of  an  ordi- 
nance, which  prohibited  a  speed  of  more  than  eight 
miles  an  hour  at  the  place  of  the  collision.  Upon  this 
state  of  facts,  the  court  below  instructed  the  jury  to 
return  a  verdict  in  favor  of  the  receivers  in  Pyle's  case, 
and  submitted  the  case  of  Wright  to  the  jury,  who 
returned  a  verdict  in  his  favor.  Pyle  assigns  the 
ruling  of  the  court  directing  a  verdict  in  his  case  as 
error,  and  the  receivers  assign  the  ruling  of  the  court 
submitting  Wright's  case  to  the  jury  as  error. 

There  was  sufficient  evidence  of  the  negligence  of 
the  receivers  in  these  cases  to  warrant  the  submission 

of  that  question  to  the  jury,  if  there  had 
Uitrikouryiesii.  been  no  evidence  of  contributory  negligence 
cioie.  on  the  part  of  the  men  who  were  injured  by 

the  collision,  so  that  the  only  question  pre- 
sented here  is  whether  the  proof  of  the  negligence  of 
the  latter  was  so  conclusive  that  the  court  should  have 
instructed  the  jury  that  they  could  not  recover.  One 
whose  negligence  is  one  of  the  proximate  causes  of  his 
injury  cannot  recover  damages  of  another,  even  though 
the  negligence  of  the  latter  also  contributed  to  it. 
The  question  in  such  a  case  is  not  whose  negligence 
was  the  more  proximate  cause  of  the  injury,  but  it  is, 
did  the  negligence  of  the  complainant  directly  con- 
tribute to  it?  If  it  did,  that  negligence  is  fatal  to 
his  recovery,  and  the  negligence  of  the  defendant 
does  not  excuse  it.  Railway  Co.  v.  Davis,  10  U.  S. 
App.  422,  426,  3  C.  C.  A.  429,  431,  and  53  Fed.  61,  63  ; 
Railway  Co.  v.  Moseley,  12  U.  S.  App.  601,  604,  608, 
6  C.  C.  A.  641,  643,  646,  and  57  Fed.  921-923,  925 ; 
Reynolds  v.  Railway  Co.,  32  U.  S.  App.  577,  16  C.  C. 
A.  435,  and  69  Fed.  808,  811 ;  Motev  v.  Granite  Co., 
36  U.  S.  App.  682,  20  C.  C.  A.  366,  and  74  Fed.  156 ; 
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Schofield  V.  Railway  Co.,  114  U.  S.  615,  618^  5  Sup. 
Ct.  1125 ;  Railroad  Co.  v.  Houston,.  95  U.  S.  697,  702 ; 
Hayden  v.  Railway  Co.,  124  Mo.  566,  573,  28.  S.  W. 
74;  Wilcox  v.  Railroad  Co.,  39  N.  Y.  358.  Every 
railroad  is  a  menace  of  dangfer.  It  is  the 
duty  of  every  one  who  approaches  it  to  look  !»'«r"*^tf*f*  »* 
both  ways,  and  to  listen,  before  crossing-  its  u i»«k mmi  tut«D. 
track  ;  and,  when  a  dilig-ent  use  of  the 
senses  would  have  avoided  the  injury,  a  failure  to  use 
them  is,  under  ordinary  circumstances,  contributory 
negligfence,  and  should  be  so  declared  by  the  court. 
Where  contributory  negligence  is  established  by  the 
uncontroverted  facts  of  the  case,  it  is  the  duty  of  the 
trial  court  to  instruct  the  jury  that  the 
plaintiff  cannot  recover.  See  the  cases  cited  ^JJ^Ji^SJ^jJ*.'' 
supra^  and  Railroad  Co.  v.  Whittle,  40  U.  tl!tJefnf«»M. 
S.  App.  23,  20  C.  C.  A.  196,  and  74  Fed. 
296,  301;  Donaldson  v.  Railway  Co.,  21  Minn.  293; 
Brown's  Adm'x  v.  Railway  Co.,  22  Minn.  165  ;  Smith 
V.  Railway  Co.,  26  Minn.  419,  4  N.  W.  782  ;  Lenix  v. 
Railway  Co.,  76  Mo.  86;  Railroad  Co.  v.  Dick,  91 
Ky.  434,  15  S.  W.  665  ;  Aerkfetzj  v.  Humphreys,  145 
U.  S.  418,  420,  12  Sup.  Ct.  835  ;  Powell  v.  Railway 
Co.,  76  Mo.  80  ;  Dlauhi  v.  Railway  Co.,  105  Mo.  645, 
654,  658,  16  S.  W.  281.  But  it  is  only  where  the  un- 
disputed facts  are  such  that  reasonable  men  can  fairly 
draw  but  one  conclusion  from  them  that  the  question 
of  negligence  is  considered  one  of  law  for  the  court. 
Railway  Co.  v.  Jarvi,  10  U.  S.  App.  439,  451,  3  C.  C. 
A.  433,  and  53  Fed.  65  ;  Railway  Co.  v.  Ives,  144  U. 
S.  408,  417,  12  Sup.  Ct.  679  ;  Railroad  Co.  v.  Con- 
verse, 139  U.  S.  469,  11  Sup.  Ct.  569 ;  Railroad  Co.  v. 
Pollard,  22  Wall.  341. 

Pyle  was  the  driver  of  the  team,  and  he  was  respon- 
sible for  its  movements.     He  was  sitting  on 
the  north  side  of  the  w^agon,  on  the  side  }J**?^*,^,J2JJ: 
from  which  the  train  that  collided  with  his  i«tiis«M«.  ' 
wagon  approached.     His  view  of  the  track 
on  which  it  came  was  unobstructed  for  2,000  feet.    His 
horses   were   not  afraid  of  the  cars,  and  they  were 
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standing  still  from  15  to  25  feet  from  the  track.  He 
sat  quietly  in  his  wagon  for  a  minute  after  he  looked 
to  the  north,  and  then,  without  looking  north  again,  he 
drove  slowly  upon  the  track,  and  the  engine  coming 
from  that  direction  caught  him.  His  failure  to  use  his 
eyes  diligently,  his  failure  to  look  to  the  north  for  an 
entire  minute  before  he  drove  upon  the  track,  and  his 
act  of  starting  his  horses  forward  upon  it,  without 
glancing  alternately  in  each  direction,  were  acts  of 
gross  negligence.  If  he  had  not  been  guilty  of  them, 
the  accident  could  not  have  happened.  If  he  had  not 
driven  his  horses  upon  the  track  in  front  of  the  ap- 
proaching engine,  there  would  have  been  no  collision  ; 
and,  if  he  had  looked  to  the  north  immediately  before 
he  drove  them  forward,  he  would  never  have  done  so. 
Upon  this  state  of  facts,  there  was  no  escape  from  the 
conclusion  that  the  negligence  of  Pyle  was  the  proxi- 
mate cause  of  the  collision.  On  the  other 
iJfiifiw*!'***     hand,  Wright  was  sitting  on  the  south  side 

of  the  wagon,  and  he  exercised  no  control 
over  the  movements  of  the  team.  The  wagon  and  the 
horses  were  Pyle's,  and  he  was  driving  them.  It  was 
his  act  of  starting  them  forward  upon  the  track  with- 
out looking  out  for  the  train  that  came  from  his  side  of 
the  vehicle  that  was  the  active,  moving  cause  of  the 
disaster.  Wright  was  not  responsible  for  this  act. 
The  negligence  of  the  owner  and  driver  of  a  vehicle 
cannot  be  imputed  to  one  who  is  riding  with  him  gra- 
tuitously, so  as  to  defeat  a  recovery  for  an  injury 
caused  by  the  concurring  negligence  of  the  driver  and 
the  third  person.  Railwav  Co.  v.  Lapsley,  4  U.  S. 
App.  542,  2  C.  C.  A.  149,''and  51  Fed.  174,  178,  and 
cases  there  cited  ;  Little  v.  Hackett,  116  U.  S.  366,  6 
Sup.  Ct.  391.     It  may  be  that  a  person  of  ordinary 

prudence  riding  with  another  under  such 
Sir^fc*DriTeI^"  circumstances  as  existed  in  this  case  would 
MoD'K'jin?"**'  P^^  ^  certain   trust  in   the  driver — would 

naturally  expect  that  he  would  watch  for 
the  approach  of  danger  from  his  side  of  the  vehicle, 
and  that  he  would  not  drive  forward  unless  he  was 
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assured  that  there  was  none  in  that  direction  ;  and  that 
in  this  way  one  might  be  lulled  into  some  degree  of 
security,  and  led  to  watch  for  danger  from  his  own 
side»  and  be  less  cautious  about  its  approach  from  the 
opposite  direction  than  he  would  be  if  he  were  the 
driver.  The  question  was  whether  Wright  exercised 
such  care  as  a  person  of  ordinary  prudence  would  have 
used  under  the  circumstances  of  his  case.  We  hesitate 
to  say  that  the  facts  in  Wright's  case  were  such  that 
all  reasonable  men,  in  the  exercise  of  their  deliberate 
judgment,  must  come  to  the  conclusion  that  he  did  not 
exercise  ordinary  care.  *  In  our  opinion,  there  was 
sufficient  doubt  about  this  question  to  warrant  its  sub- 
mission to  the  jury.  The  judgments  in  these  cases 
must  accordingly  be  affirmed,  with  costs  ;  and  it  is  so 
ordered. 


NOTBS. 

See  Pjle  v.  Clark,  5  Am.  &  Etig.  R.  Cas.,  N.  S.,  156. 

IMPUTED  NEGLIGENCE. 

Doctrine  of  Thorogood  v.  Bryan. — The  contributory  uegligence  of 
a  carrier  should  be  imputed  to  a  passenger.  So  held,  where  a  pas- 
s^ng^er  in  an  omnibus  was  injured  bj  the  joint  negcligence  of  the 
driver  of  another  omnibus  and  that  of  the  one  in  which  he  rode. 
The  reason  assigned  was  that  the  plaintiff,  being  a  passenger  volun- 
tarilyj  was  so  far  identified  with  the  carriage  in  which  he  was  travel- 
ing, that  want  of  care  on  the partof  the  driver  would  bar  the  action, 
that  the  passenger  stood  in  the  position  of  a  master  responsible  for 
the  acts  of  the  driver  as  though  those  of  a  servant.  Thorogood  v. 
Bryan,  8  C.  B.  115.  See  Armstrong  v,  Lancashire  &  Y.  R.  Co.,  L. 
R.  10  Ex.  47  ;  Bridge  v.  Grand  Junction  R.  Co.,  3  M.  &  W.  244. 

But  in  the  courts  of  the  admiralty  this  case  has  been  openly  dis- 
regarded.   The  Milan,  Lush.  388,  403. 

And  the  doctrine  of  the  case  has  since  been  overruled  in  The 
Bernina,  12  Prob.  Div.  58,  57  Am.  Rep.  494. 

Doctrine  in  the  United  States.— The  Supreme  Court  of  the  United 
States  repudiated  the  doctrine  of  Thorogood  v.  Bryan  in  Little  v. 
Hackett,  116  U.  S.  366.  In  Union  Pac.  R.  Co  v,  Lapsley,  (C.  C.  A., 
Sth  Cir.),  54  Fed.  Rep.  174,  the  court,  in  commenting  upon  the 
Knglish  case,  said  :  *'In  the  year  1886  the  reasoning  found  in  the 
opinions  rendered  in  that  case  was  conclusively  refuted,  and  the 
decision  itself  repudiated  by  the  Supreme  Court  of  the  United 
States  in  an  exhaustive  opinion  delivered  by  Mr.  JusTicb  FibIiD  in 
Little  V.  Hackett,  116  U.  S.  366,  and  the  convincing  logic  of  the 
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distinguished  jurist  who  delivered  that  opinion,  and  his  exhaustive 
review  of  the  authorities  have  settled  the  law  in  this  country  upon 
this  subject,  and  seem  to  have  convinced  the  learned  judges  of  the 
Court  of  Appeals  in  England  that  the  rule  in  Thorogood  v,  Bryan 
was  erroneous  ;  for  in  1887,  in  The  Bernina,  12  Prob.  Div.  58,  in  ex- 
haustive opinions  in  which  the  authorities  are  again  carefully 
reviewed,  they  expressly  disapproved  the  reasoning  and  overruled 
the  decision  in  that  case.  With  the  single  exception  of  the  Supreme 
Court  of  the  state  of  Wisconsin,  which  had  become  committed  to  the 
doctrine  of  Thorogood  v.  Bryan,  prior  to  1886,  the  state  courts  have 
uniformly  held  that  one  who,  while  riding  in  the  private  carriage  of 
another  at  his  invitation,  is  injured  by  the  negligence  .of  a  third 
party,  may  recover  against  the  latter,  notwithstanding  the  negli- 
gence of  ihe  owner  of  the  carriage  in  driving  his  team  may  have 
contributed  to  the  injury,  where  the  person  injured  is  without  fault 
and  has  no  authority  over  the. driver.  Follman  v.  City  of  Mankito, 
35  Minn.  522 ;  Borough  of  Carlisle  v.  Brisbane,  }13  Pa.  St.  544  ; 
Robinson  v.  Railroad  Co.,  66  N.  Y.  11 ;  Dyer  v.  Railroad  Co.,  71  N. 
Y.  228;  Masterson  v.  Railroad  Co.,  84  N..  Y.  247;  Cuddy  v.  Horn, 
46  Mich.  5% ;  Transfer  Co.  v.  Kelly,  36  Ohio  St.  87,  3  Am.  &  Eng. 
R.  Cas.  335 ;  Railway  Co.  v,  Eadie,  43  Ohio  St.  91,  23  Am.  &  Eng. 
R.  Cas.  269 ;  Bennett  v.  New  Jersey  R.  &  T.  Co.,  36  N.  J.  Law  225 ; 
Railroad  Co.  v,  Steinbrenner,  47  N.  J.  Law  161,  23  Am.  &  Eng.  R. 
Cas.  330;  Railway  Co.  v.  Shacklet,  105  111.  364." 

See  also  Parshall  v,  Minneapolis  &  St.  L.  R.  Co.,  35  Fed.  Rep. 
649 ;  Missouri  Pac.  R.  Co.  v,  Texas  Pac.  R.  Co.,  41  Fed.  Rep.  316. 

In  Gray  v.  Philadelphia  &  R.  R.  Co.,  23  Blatchf.  (U.  S.),  263,  24 
Fed.  Rep.  168,  it  was  held  that  the  negligence  of  the  engineer  of  a 
train  would  not  prevent  recovery  by  the  fireman. 

The  following  states  have  denied  the  doctrine  laid  down  in 
Thorogood  v,  Bryan  : 

Alabama, — Georgia  Pac.  R.  Co.  v.  Hughes,  39  Am.  &  Eng.  R.  Cas. 
674,  87  Ala.  610,  6  So.  Rep.  413,  in  which  case  it  was  held  that  the 
concurring  negligence  of  two  railway  companies,  whereby  a  colli- 
sion is  brought  about,  and  a  passenger  on  the  cars  of  the  street- 
railway  company  is  injured,  may  create  a  joint  and  several  liability 
on  the  part  of  the  two  companies,  but  it  does  not  exonerate  either  of 
them  as  against  the  plaintiff. 

The  contributory  negligence  of  the  driver  of  a  vehicle  cannot  be 
imputed  to  one  riding  with  him  who  had  no  control  over  him  and 
did  not  select  him.  Elyton  Land  Co.  v.  Mingea,  43  Am.  &  Eng.  R. 
Cas.  309,  89  Ala.  521,  7  So.  Rep.  666. 

G^^^r^'fl.— Metropolitan  St.  R.  Co.  v.  Powell,  89  Ga.  601,  16  S.  E. 
Rep.  118 ;  East  Tenn.,  V.  &  G.  R.  Co.  v,  Markens,  88  Ga.  60,  13  S. 
E.  Rep.  855. 

///t«£?w.— Wabash,  St.  L.  &  P.  R.  Co.  v.  Shacklet,  105  111.  364,  44 
Am.  Rep,  791 ;  Union  R.  A  T.  Co.  v .  Shacklet,  19  111.  App.  105.  In 
the  absence  of  any  contract  relation  between  the  passenger  and  the 
second  carrier,  there  can  be  no  action  ex  contractu,  Wabash,  St. 
L.  &  P.  R.  Co.  V,  Shacklet,  supra. 

Indiana, — Terre  Haute  Sl  I.  R.  Co.  v,  McMurray,  22  Am.  &  Eng. 
R.  Cas.  371,  98  Ind.  358,  49  Am.  Rep.  452;  Michigan  City  v.  Boeck- 
ling,  122  Ind.  39,  23  N.  E-  Rep.  518.  But  it  must  affirmatively  appear 
that  such  person  was  free  from  contributory  negligence,  to  entitle 
him  to  reqover.    Miller  v,  Louisville,  N.  A.  &  C  R.  Co.,  128  Ind.  97. 
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Iowa. — I/arkin  v.  Burlington,  C.  R.  &  N.  R.  Co.,  85  Iowa  492,  52 
N.  W.  Rep.  480.  But  in  Payne  v.  Chicago,  R.  I.  &  P.  R.  Co.,  39  Iowa 
523,  9  Am.  Rj.  Rep.  176,  where  the  plaintiff  was  driving  with  a  team 
which  did  not  belong  to  any  of  the  parry,  but  was  under  the  control 
of  one  of  them,  and  was  injured  by  a  train  in  crossing  a  track 
through  the  negligence  of  one  of  the  pafty  who  was  driving,  it  was 
held  that  the  driver's  negligence  would  defeat  an  action  by  the 
plaintiff  to  recover  for  his  injury. 

If  the  driver  and  the  plaintiff  were,  at  the  time  of  the  accident, 
engaged  in  the  pursuit  of  a  common  purpose,  the  negligence  of  the 
driver  might  be  imputed  to  the  plaintiff ;  and  whether  they  were  so 
engaged  was  a  question  for  the  jury  under  the  evidence.  Nesbit  v. 
Garner,  75  Iowa  314,  39  N.  W.  Rep.  516. 

The  negligence  of  the  plaintiff's  son,  eleven  years  old,  who  was 
on  a  wagon  driven  by  his  father,  and  saw  a  car  coming,  but  failed 
to  notify  his  father  of  the  fact,  could  not  be  imputed  to  the  father. 
Watson  V.  Wabash,  St.  L.  &  P.  R.  Co.,  19  Am.  &  Eng.  R.  Cas.  114, 
66  Iowa  164,  23  N.  W.  Rep.  380. 

No  recovery  can  be  had  by  a  boy  12  years  old,  who  was  injured 
while  riding  with  his  mother  in  a  carriage  driven  by  his  mother's 
servant  through  such  servant's  negligence  in  crossing  a  railway 
track.  Slater  v.  Burlington,  C.  R.  &  N.  R.  Co.,  71  Iowa  209,  32 
N.  W.  Rep.  264. 

Kentucky, — Cahill  v,  Cincinnati,  New  Orleans,  Tex.  Pac.  R.  Co., 
(Ky.)  49  Am.  &  Eng.  R.  Cas.  390,  in  which  case  it  was  held  that  the 
negligence  of  the  driver  of  a  vehicle  could  not  be  imputed  to  one 
who  accepted  his  invitation  to  ride  therein,  in  the  absence  of  evi- 
dence that  the  invitation  was  accepted  with  knowledge  that  the 
driver  was  incompetent  and  unreliable. 

Louisiana, — Holzab  v.  New  Orleans  &  C.  R.  Co.,  38  La.  Ann.  185. 
See  also  Westerfield  v,  Levis,  43  La.  Ann.  63,  9  So.  Rep.  52. 

Maine. — The  negligence  of  a  driver  is  not  imputed  to  a  passenger 
carried  gratuitously  who  has  no  control  over  the  driver.  State  v, 
Boston  &  M.  R.  Co.,  35  Am.  &  Eng.  R.  Cas.  356,  80  Me.  430,  15  Atl. 
Rep.  36. 

iT/flry/fl«</.— Philadelphia,  W.  &  B.  R.  Co.  z/.  Hogeland,  66  Md.  149, 
7  Atl.  Rep.  105;  Baltimore  &  O.  R.  Co.  v.  State  to  Use  of  Strunz, 
(Md.)  60  Am.  &  Eng.  R.  Cas.  707. 

Massachusetts, — Eaton  v,  Boston  &  L.  R.  Co.,  11  Allen  (Mass.)  500. 

Michigan, — Negligence  of  driver  not  imputed  to  passenger  in 
public  vehicle.  Cuddy  v,  Horn,  46  Mich.  596,  10  N.  W.  Rep.  32,  nor 
to  one  riding  in  private  conveyance  where  defendant's  negligence 
was  gross  and  wanton.  Schindler  v,  Milwaukee,  L.  S.  &  W.  R.  Co., 
87  Mich.  400,  49  N.  W.  Rep.  670. 

Minnesota, — Flaherty  v,  Minneapolis  &  St.  L.  R.  Co.,  39  Minn. 
328,  40  N.  W.  Rep.  60,  1  L.  R.  A.  680. 

Mississippi, — Alabama  &  V.  R.  Co.  v,  Davis,  60  Am.  &  Eng.  R. 
Cas.  719,  69  Miss.  444,  13  So.  Rep.  693. 

Missouri, — Becke  v,  Missouri  Pac.  R.  Co.,  45  Am.  &  Eng.  R.  Cas. 
174,  102  Mo.  544,  13  S.  W.  Rep.  1053  ;  Dickson  v,  Missouri  Pac.  R. 
Co.,  104  Mo.  491,  16  S.  W.  Rep.  381. 

New  Hampshire, — Noyes  v,  Boscawen,  64  N.  H.  361,  10  Atl.  Rep. 
690. 

AVwy^r5^>.— New  York,  L.  E.  &  W.  R.  Co.  t/.  Steinbrenner,  23 
Am.  &  Eng^.  R.  Cas.  330,  47  N.  J.  L.  161,  in  which  case  it  was  held 
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that  the  hiring  of  a  coach  and  driver  for  a  particular  journey  does 
not  create  the  relation  of  master  and  servant,  so  as  to  impute  the 
driver's  negligence  to  the  hirer. 

The  negligence  of  the  driver  of  a  street  car  will  not  be  imputed  to 
a  passenger.    Bennett  v.  N.  J.,  etc.,  R.  Co.,  36  N.  J.  L.  225. 

New  rork.—Co&grove  v.  New  York,  C.  &  H.  R.  R.  Co.,  13  Hun 
(N.  Y.)  329;  see  87  N.  Y.  88 ;  Dyer  v.  Erie  R.  Co.,  71  N.  Y.  228  ; 
Masterson  v.  New  York,  C.  A  H.  R.  R.  Co.,  3  Am.  &  Eng.  R.  Cas. 
408,  84  N.  Y.  247,  38  Am.iRep.  510 ;  Robinson  v.  New  York,  C.  &  H. 
R.  R.  Co.,  66  N.  Y.  11,  affirmtn^  6S  Ba,rh.  146;  Bennett  v.  New  York, 
C.  &  H.  R.  R.  Co.,  40  N.  Y.  S.  R.  948,  16  N.  Y.  Supp.  765  ;  affirmed 
in  133  N.  Y.  563,  mem.,  30  N.  E.  Rep.  1149,  44  N.  Y.  S.  R.  930  ;  Mc- 
Caffrey V,  Delaware  &  H.  Canal  Co.,  41  N.  Y.  S.  R.  221, 62  Hun  618, 
16  N.  Y.  Supp.  495 ;  affirmed  in  137  N.  Y.  568,  mem,,  50  N.  Y.  S,  R. 
934 ;  Chamberlain  i/.  Wheatland,  4  Silv.  Sup.  Ct.  165,  7  N.  Y.  Supp. 
190 ;  Webster  v,  Hudson  R.  R.  Co.,  38  N.  Y.  260 ;  Phillips  ».  New 
York,  C.  &  H.  R.  R.  Co.,  127  N.  Y.  657,  mem,,  3  Silv.  App.  467,  27  N. 
E.  Rep.  978,  38  N.  Y.  S.  R.  675. 

Plaintiff,  a  female,  was  driving  with  a  lady  who  employed  her, 
the  latter  being  on  the  front  seat  and  driving,  while  plaintiff  was 
on  the  back  seat  in  charge  of  an  infant.  Held,  under  such  circum- 
stances, that  she  was  not  chargeable  with  the  negligence  of  her 
employer  in  contributing  to  her  injury  while  passing  a  railroad. 
Crawford  v,  Delaware,  L.  &  W.  R.  Co.,  13  N.  Y.  S.  R.  298. 

Where  a  railway  passenger  is  injured  in  a  collision  of  trains  he 
may  recover  against  the  company  owning  the  other  train,  though 
those  in  charge  of  the  train  on  which  he  rode  were  not  free  from 
negligence.  Chapman  v.  New  Haven  R.  Co.,  19  N.  Y.  341 ;  Webster 
V,  Hudson  River  R.  Co.,  38  N.  Y.  260 ;  Beck  v.  East  River  Ferry  Co., 
6Robt.  (N.  Y.)  82. 

Contra,  see  Mooney  v,  Hudson  River  R,  Co.,  5  Robt.  (N.  Y.)  548. 

Ohio, — CovinjTton  Transfer  Co.  v,  Kelly,  3  Am.  &  Eng.  R.  Cas. 
335,  36  Ohio  St.  86,  38  Am.  Rep.  558. 

Pennsylvania, — Negligence  of  driver  cannot  be  imputed  to  one 
riding  with  him  gratuitously.  Dean  v,  Pennsylvania  R.  Co.,  39 
Am.  &,  Eng.  R.  Cas.  697,  129  Pa.  St.  514,  18  Atl.  Rep.  718;  Bunting 
V,  Hogsett,  139  Pa.  St.  363,  48  Am.  &  Eng.  R.  Cas.  87. 

Texas, — The  negligence  of  another  person  not  participated  in  by 
the  plaintiff  will  not  be  attributed  to  him,  unless  he  has  some  right 
of  control  over  such  person,  or  they  are  on  terms  of  equality,  en- 
gaged in  a  joint  enterprise.  Garteiser  v,  Galveston,  H.  &  S.  A.  H. 
Co.,  2  Tex.  Civ.  App.  230,  21  S.  W.  Rep.  631. 

So  a  passenger  on  a  steam  tug  is  not  responsible  for  the  negli- 
gence of  its  managers.  Markham  v,  Houston  Direct.  Nav.  Co.,  73 
Tex.  247,  11  S.  W,  Rep.  131,  The  negligence  of  the  driver  of  a 
wagon  is  not  to  be  imputed  to  a  person  traveling  therein  gratuitous- 
ly by  the  permission  of  its  owner.  Galveston,  H.  &  S.  A.  R.  Co.,  37 
Am.  &  Eng.  R.  Cas.  470, 72  Tex.  643. 

K«r^'«ia.--New  York,  P.  &  N.  R.  Co.  v.  Cooper,  37  Am.  &  Eng. 
R.  Cas.  33,  85  Va.  939,  9  S.  E.  Rep.  321. 

But  Wisconsin  seems  to  adhere  to  the  doctrine  laid  down  in 
Thorogood  v,  Bryan.'  See  Otis  v,  Janesville,  47  Wis.  422;Prideaux 
V,  Mineral  Point,  43  Wis.  513,  28  Am.  Rep.  558. 

The  relation  of  Master  and  Servant  or  principal  and  agent  must  ex- 
ist to  render  one  liable  for  the  negligence  of  the  driver  of  a  vehicle  in 
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which  he  is  traveling,  or  the  parties  must  be  engaged  in  a  joint  en- 
terprise whereby  responsibility  for  each  other's  acts  exist.  Cahill 
V.  Cincinnati,  etc.,  R.  Co.,  49  Am.  &  Eng.  R.  Cas.  390,  92  Ky.  345  ; 
Toledo  A  W.  R.  Co.  v.  Goddard,  25  Ind.^185 ;  Minster  v.  Citizens'  R. 
Co..  53  Mo.  App.  276;  firickell  v.  New  York,  C.  &  H.  R.  R.  Co.,  42 
Am.  &  Eng.  R.  Cas.  107,  120  N.  Y.  290,  30  N.  Y.  6.  R.  932 ;  Larkin 
V.  Burlington,  etc.,  R.  Co.,  85  Iowa  492,  52  N.  W.  Rep.  480;  Callahan 
V.  Sharp,  27  Hun  (N.  Y.)  85. 


Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co. 

Mahony. 

(Supreme  Court  of  Indiana,  April  22 ,  iSgj.) 

Railway  Companies — Carriage  of  Express — Limitation  of  Liability 
— Validity. — Railway  companies  may  contract  as  private  carriers  to 
transport  express  matter  in  the  manner  such  matter  is  usually 
carried,  and  in  that  capacity  may  require  exemption  from  liability 
for  negligence  as  a  condition  to  the  obligation  to  carry. 

Express  Companies — Contract  of  Exemption  from  Liability  for 
Death  of  Messenger — Validity.* — A  contract  between  an  express 
messenger  and  an  express  company  whereby,  in  consideration  of 
his  employment,  the  former  releases  the  company  from  liability  by 
reason  of  any  act  or  negligence  of  its  agents,  servants  or  employees, 
causing  any  injury  to  his  person  or  property  or  his  death,  while  in 
its  employ,  is  not  void  as  against  public  policy. 

Special  Contracts— Exhibits — Reversible  Error. — It  was  reversible 
error  to  strike  out  such  special  contracts  between  the  railway  com- 
pany and  the  express  company,  and  the  express  company  and  the 
messenger  as  exhibits  to  the  answer  in  an  action  by  the  adminis- 
trator of  such  messenger  to  recover  for  his  death. 

Same — Construction — Knowledge  of  Limitation. — When  such  mes- 
senger took  employment  with  toe  express  company  he  was  obliged 
to  know  that  his  rights  and  privileges  rested  upon  the  private  con- 
tract between  the  carrier  and  his  company,  and  was  chargeable 
with  notice  of  the  limitations  contained  in  such  contract,  and  a 
stipulation  in  his  contract  with  the  express  company  whereby  he 
released  it  from  liability  for  *'  damage,  injury,  or  death,  by  reason 
of  negligence  or  otherwise,"  included  injury  or  death  caused  by  the 
negligence  of  the  railway  company. 

Appeal  from  Howard  county  circuit  court.  Re- 
versedv 

*See  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Keefer,  5  Am.  &  Eng.  R. 
Cas.,  N.  S.,  p.  26,  and  note  at  page  38. 
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N.  O.  Ross^  Geo,  W.  Funk,  and  Bell  &  Purdum^ 
for  appellant. 

M,  Winfield,  Kistler  &  Kistler^  Fdusler  &  Mahoney^ 
and  Blacklidge  &  Shirley^  for  appellee. 

Hackney,  J.  In  December,  1894,  Oscar  P.  J. 
Romick  was  an  employee  of  the  Adams  Express  Com- 
cueButei  P^-^Ji  ^^  the  City  of  Logunsport,  caring-  for 

express  matter  entering*  and  going-  from 
said  city  on  the  line  of  the  appellant's  railway.  Be- 
tween 2  and  3  o'clock  on  the  morning  of  the  ISth  of 
said  month,  while  passing  from  the  south  side  of 
appellant's  two  parallel  tracks,  near  the  passeng-er 
depot,  and  from  the  express  company's  storeroom  to 
the  north  side  of  said  tracks,  said  Romick  entered 
between  two  cars  of  a  passenger  train,  separated  by  a 
space  of  from  six  to  ten  feet,  just  as  additional  cars 
were  driven  against  those  of  one  division  of  said  train, 
and  he  was  caught  and  crushed  between  said  two  cars. 
From  his  injuries  he  died,  and  the  appellee,  charg-ing 
the  appellant  with  negligence  in  driving  in  said  addi- 
tional cars  without  warning  and  without  a  watchman 
at  the  point  of  the  cut  in  the  train,  sued  the  appellant 
for  damages. 

The  appellant's  third  answer  to  the  complaint  al- 
leged a  special  contract  between  the  appellant  and  said 
express  company,  whereby  the  former  agreed  to  carry 
upon  its  passenger  trains  the  express  matter  and  mes- 
sengers of  the  latter,  said  express  company  supplying- 
its  own  servants,  and  handling  the  express  matter  by 
its  own  agents  ;  that,  as  a  part  of  said  special  contract, 
the  express  company  agreed  *'to  assume  all  risks  of 
loss  or  damage  that  may  arise  out  of  or  result  from  its 
operations  under  this  agreement,  and  to  save  and  hold 
harmless"  the  railway  company  '*  against  the  same, 
and  especially  to  protect"  it  '*  against  claims  that  may 
be  made  upon  it  for  loss  or  damage  either  to  the  em- 
ployees of  the  "  express  company,  **  or  the  property  in 
its  charge,  whether  the  loss  may  occur  through  the 
gross  negligence  of  the  "  railway  company  **or  its  em- 
ployees,   or  otherwise."      It   was   alleged    also    that 
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between  Romick  and  the  express  company  existed  the 
following  contract :  '*  Whereas,  O.  P.  J.  Romick,  the 
undersigned,  has  made  application  to  be  employed  b}' 
the  Adams  Express  Company  as  a  servant  of  said  com- 
pany at  a  stipulated  rate  of  compensation  for  his  ser- 
vices, which  rate  said  company  is  willingf  to  pay  only 
if  the  undersigned  will  assume  all  risks  of  said  em- 
ployment, and  release  said  company  therefrom,  as 
hereinafter  set  forth  :  l^ow,  therefore,  in  consideration 
of  such  employment,  to-be  given  by  said  company,  and 
the  compensation  to  be  paid  therefor,  and  in  considera- 
tion of  one  dollar,  lawful  money  of  the  United  States, 
paid  by  the  Adams  Express  Company,  to  the  under- 
signed, the  receipt  whereof  is  hereby  acknowledged, 
the  undersigned,  for  himself,  •  his  heirs,  executors, 
administrators,  and  assigns,  hereby  covenants  and 
agrees  that  in  no  case  shall  said  company  be  liable  by 
reason  of  any  act  or  negligence  of  its  agents,  servants, 
or  employees,  or  any  of  them,  or  otherwise,  causing 
any  injury  to  his  person  or  property,  or  causing  his 
death,  while  he  shall  remain  in  its  employ  ;  and  he 
accepts  said  employment  with  full  knowledge  and 
notice  of  all  the  risks  involved  therein,  which  he 
assumes.  And  the  undersigned  hereby  releases  said 
company  from  any  and  all  liability  for  and  in  respect  of 
any  such  damage,  injury,  or  death,  by  reason  of  negli- 
gence or  otherwise."  Said  contract  was  signed  by 
said  Romick,  was  duly  attested,  and  had  appended 
thereto  the  following  statement,  made  and  sworn  to  by 
said  Romick  concurrently  with  said  contracts  :  * 'State 
of  Indiana,  Cass  County.  O.  P.  J.  Romick,  being 
duly  sworn,  says  that  he  is  the  individual  who  executed 
the  foregoing  release  and  contract ;  that  he  had  read  or 
heard  read  the  same  before  elxecution,  and  understands 
that,  by  signing  such  contract,  he  has  released  the 
Adams  Express  Company  and  all  other  carriers  em- 
ployed b)'  it  from  all  liability  to  him  for  his  death  or 
personal  injury  from  any  cause,  whether  negligence  of 
either  of  said  companies,  or  their  servants  or  agents,  or 
otherwise."     Upon  motion  of  the  appellee,   the  trial 
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court  struck  out  said  contracts  as  exhibits  to  said  an- 
swer and  the  allegations  of  the  answer  pertinent  to 
said  contracts,  and  thereafter  sustained  a  demurrer 
to  said  answer,  which  answer,  denuded  of  said  allega- 
tions, was  not  more  than  an  admission  of  the  injuries, 
and  a  denial  of  negligence.  These  ruling-s  are  urged 
as  error,  and  appellee's  learned  counsel  concede  in  oral 
arg-ument  that  if  the  lang:ua^e  of  the  contracts  is  suffi- 
ciently direct  and  comprehensive  to  include  a  release, 
on  his  part,  of  a  right  of  action  for  injuries  from  the 
appellant's  negligence,  said  rulings  were  erroneous, 
and  the  judgment  should  be  reversed. 

It  had  been  urged  in  the  briefs  for  appellee  that  a 
contract  of  release  from  the  results  of  neglig^ence  was 

void,  as  against  public  policy,  and  the  fol- 
^SrSiJnf*"'**  lowing  authorities  were  cited  in  support  of 
fitT^LMHit]^'    ^^^^  proposition  :    Roesner  v.  Hermann,  8 

Fed.  782 ;  Railway  Co.  v.  Spangler,  44 
Ohio  St.  471,  8  N.  B.  467 ;  Railway  Co.  v.  Bishop,  50 
Ga.  465  ;  Railway  Co.  v.  Peavev,  29  Kan.  169  ;  John- 
son V.  Railroad  Co.,  86  Va.  975,''ll  S.  E.  829  ;  Railroad 
Co.  V.  Orr,  91  Ala.  548,  8  South.  3bO ;  Hissong  r. 
Railroad  Co.,  91  Ala.  514,  8  South.  776;  2  Thomp. 
Neg.  1025  ;  1  Cent.  Law  J.  465 ;  Arnold  v.  Railroad 
Co.,  83  111.  273  ;  Railroad  Co.  v.  Southworth,  135  111. 
250,  25  N.  B.  1093 ;  Purdy  v.  Railroad  Co.,  125  N.  Y. 
209,  26  N.  E.  255 ;  Maney  v.  Railway  Co.,  49  111.  App. 
105  :  Railroad  Co.  v.  Bifort,  15Ky.  Law  Rep.  600 ;  Runt 
V.  Herring  (Com.  PI.)  21 N.  Y.  Supp.  244.  These  au- 
thorities probably  sustain  the  proposition  stated  when 
applied  to  exemption  against  negligence  in  the  dis- 
charge of  a  public  or  quasi  public  duty,  such  as  that 
owing  by  a  common  carrier  to  an  ordinary  shipper, 
passenger,  or  servant.  In  a  recent  decision  of  this 
court,  however,  that  of  Railway  Co.  v.  Keefer  (Ind. 
Sup.)  44  N.  B.  796,  we  recognized  the  well-established 
rule  that  railway  companies,  although  public  or  com- 
mon carriers,  may  .contract  as  private  carriers,  such  as 
that  of  transpotting  express  matter  for  express  com- 
panies^ as  such  matter  is  usually  carried,  and  in  that 
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capacity  may  properly  require  exemption  from  liability 
for  negfligence  as  a  condition  to  the  obligfation  to  carry. 
See,  also,  Express  Cases,  117  U.  S.  1^6  Sup.  Ct.  542, 
628  ;  Hosmer  v.  Railroad  Co.,  156  Mass.  506,  31  N.  B. 
652;  Bates  v.  Railroad  Co.,  147  Mass.  255,  17  N.  B. 
633 ;  Railway  Co.  v.  Wallace,  66  Fed  506 ;  Coup  v. 
Railway  Co.,  56  Mich.  Ill,  22  N.  W.  215 ;  Forepaugh 
V.  Railway  Co.,  128  Pa.  St.  217,  18  Atl.503  ;  Hartford 
Fire  Ins.  Co.  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  17  C. 
C.  A.  62,  70  Fed.  201 ;  Quimby  v.  Railroad  Co.,  150 
Mass.  365,  23  N.  B.  205 ;  Muldoon  v.  Railway  Co.,  10 
Wash.  311,  38  Pac.  995 ;  Griswold  v.  Railroad  Co.,  53 
Conn.  371,  4  Atl.  261.  Contracts  of  exemption  from 
such  liability  have  been  upheld  for  many  years  in  the 
courts  of  New  York,  without  regard  to  the  g  ^  (;•■•«»« 
distinction  between  exemptions  from  those  -contniet  or 
duties  arising  from  the  obligations  of  com- luwiitf  for  oeuh 
mon  carriers  and  those  which  the  carriers  *  •»»•■«•'• 
are  not  required  to  perform,  but  may  perform  upon 
terms  prescribed  by  them.  In  that  state,  however,  im- 
pressed perhaps  by  the  question  of  public  policy  which 
in  other  states  defeats  contracts  of  exemption  from  the 
consequences  of  neglecting  quasi  public  duties,  it  has 
been  held  that  contracts  of  exemption  must  be  strictly 
construed,  and  with  all  presumptions  indulged  against 
an  intention  to  exempt  liabilities  for  negligence.  Some 
of  these  Ccises  are  Kenney  v.  Railroad  Co.,  125  N.  Y. 
422,  26  N.  B.  626 ;  Brewer  v.  Railroad  Co.,  124  N.  Y. 
59,  26  N.  B.  324 ;  Mynard  v.  Railroad  Co.,  71  N.  Y. 
180.  In  the  early  case  of  Wells  r.  Navigation  Co.,  2 
N.  Y.  204,  it  was  held  that  the  right  to  contract  for  a 
restricted  liability  existed  with  reference  to  private 
carriers. 

Learned  counsel  for  the  appellee  insist  that  the  rule 
of  strict  construction  should  be  applied  to  the  contracts 
before  us,  and  that,  under  the  rule,  the  con- 
tract between  the  Adams  Express  Company  CMtnwu-Sfcifc. 
and  the  appellant  is  one  of  indemnity  only;  gj",*^^'"**** 
that  the  contract  between  Romick  and  the 
express  company  exempted  only  the  express  company, 
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and  extended  but  to  the  ordinary  risks  of  the  employ- 
ment with  that  company,  not  including  the  negfligfeuce  of 
that  company  or  of  the  appellant;  and  that,  in  construing' 
the  contract  between  Romick  and  the  express  company, 
the  sworn  statement  of  Romick  should  be  cast  out, 
because  it  does  not  contain  his  signature,  and  because 
it  was  not  embodied  in  the  contract.  The  only  reason 
assigned,  in  the  motion,  for  striking  out  the  exhibits, 
was  that  they  were  void  as  against  public  policy.  This 
reason,  upon  the  authorities  we  have  cited,  was  not 
sufficient,  and  should  not  have  prevailed  ;  but  if  the 
exhibits,  for  any  other  reason,  should  have  been  stricken 
out,  the  ruling  was  probably  harmless.  There  was  no 
separate  specification  in  the  motion  directed  to  the  veri- 
fied statement  of  Romick,  and  it  went  out  under  the 
general  motion.  There  is  no  contention  that  the  exhib- 
its should  have  been  stricken  out,  because  not  the  basis 
of  the  answer,  and  therefore  not  properly  capable  of 
becoming  a  part  of  the  answer  by  exhibit ;  nor  is  it 
claimed  that  they  were  immaterial  to  the  answer  upon 
the  theory  thereof.  The  latter  claim  could  not  be  sus- 
tained under  the  rule  recently  announced  in  Atkinson 
V.  Railroad  Co.,  143  Ind.  501,  41  N.  B.  947,  where  it 
was  said  that  **it  is  settled  that,  where  averments  or 
matter  in  a  pleading  are  in  any  way  material,  they 
ought  not  to  be  struck  out  on  motion,  and  the  recognized 
test  of  their  materiality  is  to  inquire  whether  they  tend 
to  constitute  a  cause  of  action  or  defense.  If  they  do, 
they  are  not  irrelevant,  and  ought  not  to  be  sup- 
pressed,"— citing  authorities.  That  the  exhibits  tended 
to  constitute  and  to  support  a  cause  of  defense  is  with- 
out serious  doubt,  and,  when  we  observe  the  character 
of  attack  made  upon  them  in  this  court,  their  sufficiency 
to  constitute  a  defense  is  the  question,  and  not  whether 
they  tend  to  do  so.  In  other  words,  the  argument  here 
is  that  which  would  apply  to  a  demurrer,  and  has  no 
place  upon  the  motion.  While  regarding  the  ruling 
upon  the  motion  as  an  error  for  which  the  judgment 
should  be  reversed,  the  force  and  effect  of  the  contracts 
will  necessarily  arise  upon  another  trial,  and  seem  now 
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to  arise  upon  the  appellant's  motion  for  judgment  on 
the  special  verdict,  it  having*  been  found  that  Romick's 
only  rig-hts  upon  and  about  the  tracks  and  right  of  way, 
on  the  occasion  of  his  injury,  were  by  the  terms  of  said 
two  contracts,  not  including  the  verified  statement.  In 
an  interpretation  of  the  language  employed  in  the  con- 
tracts, we  are  to  be  controlled  by  the  usual  rules  for 
the  ascertainment  of  the  intention  of  the  parties,  look- 
ing to  the  words  in  their  ordinary  meaning,  and  not 
by  the  rule  of  strict  construction  here  insisted  upon, 
and  that  adopted  in  New  York,  with  reference  to  con- 
tracts restricting  liability  of  common  carriers.  As  said 
in  Hartford  Fire  Ins.  Co.  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.,  supra:  '*The  burden  is  on  the  party  who  seeks  to 
put  a  restraint  upon  the  freedom  of  contracts  to  make 
it  plainly  and  obviously  clear  that  the  contract  is 
against  public  policy." 

We  have  held  the  contracts  before  us  not  against 
public  policy,  and  we  must  therefore  subject  them  to 
the  same  tests  of  interpretation  that  other  g^.,_4j,nrt„g. 
lawful  contracts  should  receive.  As  between  MoB-iB«iri«4fe 
the  express  company  and  the  appellant,  their  *  "■**•"•■• 
contract,  saving  the  latter  from  liability  for  injuries  to 
the  former's  servants,  could  not,  in  its  very  nature,  be 
more  than  an  assumption  or  indemnity,  as  there  could 
be  no  waiver  of  a  right  belonging  to  another,  standing 
independent  of  them.  But  it  yet  remains  to  determine 
whether  Romick  stood  independent  of  the  contract  and 
the  parties  thereto.  That  contract,  whether  an  assump- 
tion, indemnity,  or  waiver,  included  the  demand  sued 
upon  in  this  case,  for  it  covered  '*a  claim  for  damage  to 
an  employee  of  the  express  company,  alleged  to  have 
occurred  through  the  negligence  of  the  railroad  com- 
I)any,"  taking  the  very  words  of  the  clause  quoted 
above  from  that  contract.  By  the  provisions  of  that 
contract,  the  rights  of  the  express  company  were  fully 
measured.  Its  only  right  to  be  upon  the  tracks  and 
right  of  way,  through  and  by  its  servants,  was  by  the 
provisions  of  that  contract.  Its  license  came  only  from 
the  contract,  and  the  appellee  introduced  the  contract 
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in  evidence  to  show  the  rig-ht  of  his  decedent  to  be 
upon  the  tracks.  The  express  company,  operating  by 
servants,  was  present  on  the  occasion  in  question,  by 
Romick,  its  ag-ent.  His  rights  were  those  of  the  express 
company,  and  could  not  be  greater.  He  was  there  by 
the  license  given  the  express  company,  and  he  could 
not  accept  the  license  and  reject  the  conditions  upon 
which  it  was  granted.  It  is  said,  however,  that  it  does 
not  appear  from  allegation  or  proof  that  he  knew  of  the 
conditions  upon  which  the  license  was  given,  and  we 
are  aware  that  it  was  decided  in  Brewer  v.  Railway  Co. , 
supra,  that  the  express  agent  must  have  notice  of  the 
contract  of  exemption  to  be  bound  thereby.  But  with 
what  reason  can  it  be  said  that  the  railroad  company 
should  have  given  notice  to  the  employees  of  the  express 
company  of  the  particular  provisions  of  the  contract 
under  which  they  were  admitted  upon,  and  permitted 
to  use,  the  property  of  the  railroad  company  ?  Since 
the  contract  is  the  basis  of  the  rights  which  he  assumes 
and  exercises,  it  should  rather  be  said  that  he  must  in- 
form himself  of  its  provisions.  Unlike  the  theory  of 
the  holdings  in  New  York,  our  court  holds  such  con- 
tracts as  standing,  not  upon  the  relationship  of  a  common 
carrier,  but  as  existing  only  in  the  private  agreements  of 
the  parties.  Therefore,  when  Romick  took  employment 
with  the  express  company,  he  was  obliged  to  know 
that  his  rights  and  privileges  did  not  depend  upon  the 
law  as  to  common  carriers  nor  upon  public  or  quasi 
public  duty  of  the  railroad  company,  but  that  the)' 
rested  upon  private  contract,  to  which  he  became  sub- 
ject in  the  performance  of  his  duties  for  the  express 
company  in  its  relations  to  the  appellant.  He  did  not, 
therefore,  occupy  a  position  with  relation  to  the  railroad 
company  independent  of  the  contract  between  the  said 
two  companies,  but  was  chargeable  with  knowledge  of 
the  limitation  upon  the  appellant's  liability.  If  we 
accept  the  construction  of  the  contract  between  the 
companies  that  it  was  an  assumption  or  an  indemnity, 
which  supplied  a  liability  to  the  appellant  for  any 
claim  it  might  be  required  to  pay  on  account  of  an 
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injury  inflicted,  and  we  then  look  to  the  contract 
between  Romick  and  the  express  company,  we  find 
that  he  there  assumed  all  the  risks  of  the  employment, 
released  the  express  company  from  any  and  all  liability 
on  account  of  his  injury  or  death  from  negligence  or 
otherwise,  and  agreed  that  in  no  case  should  the  express 
company  be  liable  for  his  death  or  injury  from  any  act 
or  negligence  of  any  agent,  servant,  or  employee  of 
such  company  or  otherwise.  While  it  is  not  clear  that 
the  words  '•agents,  servants,  or  employees,"  used  in 
this  contract,  related  directly  to  the  appellant,  since  it 
was  but  in  a  limited  sense  an  ''agent,  servant,  or  em- 
ployee" of  the  express  company,  yet  when  we  have 
charged  the  decedent  with  notice  of  the  contract  be- 
tween the  two  companies,  creating  an  obligation  on  the 
part  of  the  express  company  to  pay  for  the  injury  or 
death  of  its  employees,  the  last  clause  in  his  contract  is 
moi?e  than  a  general  restatement  of  ^what  is  particularly 
stated  before.  He  "  released  said  company  from  any 
and  all  liabifity  for  and  in  respect  of  any  such  damage, 
injury,  or  death,  by  reason  of  negligence  or  otherwise." 
The  words  "such  damage,  injury,  or  death"  refer  to 
the  stated  damage  to  property,  injury  to  person, 
or  to  his  death,  but  they  are  not  confined  to  the  special 
negligence  previously  stated,  but  to  negligence  gener- 
ally or  otherwise.  The  word  "  otherwise  "  includes 
such  liability  as  might  arise  from  any  other  cause  or  in 
any  diflFerent  manner.  A  contract  assuming  or  releas- 
ing the  employer  from  the  ordinary  risks  of  a  service 
would  be  a  useless  ceremony,  for  it.  would  but  do  that 
which  the  law  does  without  it.  Giving  the  parties 
credit  for  a  purpose  to  create  an  eflFective  and  rational 
contract,  we  would  naturally  look  for  a  purpose  not 
already  accomplished  ;  and,  when  we  consider  the  two 
contracts  before  us  in  the  light  of  such  an  object  or 
purpose,  we  gather  strength  in  the  conclusion  that  the 
parties  were  contracting  against  unusual  risks  and 
liabilities.  The  word  "otherwise,"  as  it  is  twice 
employed  in  Romick's  contract,  must  be  deemed  to 
include  some  liability  not  expressly  mentioned,  or  such 
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as  mig'ht  arise  out  of  the  relations  .of  the  parties,  and 
within  the  g^eneral  scope  of  its  service  and  connection 
with  them.  Giving  the  word  such  force,  it  would 
reach  liabilities  beyond  those  expressly  mentioned,  and 
beyond  those  claims  for  damag'es,  injuries,  or  death 
arising"  from  the  ordinary  hazards  of  the  service,  for 
such  claims  present  no  liability.  It  would  include  "all 
the  risks  involved,"  ordinary  as  well  as  extraordinary  ; 
and  it  would  include  the  assumption  by  the  express 
company  in  favor  of  the  appellant.  So  that  to  treat  the 
contract  with  the  railroad  company  as  a  release,  ac- 
cepted by  the  decedent,  and  acted  upon,  or  as  an 
assumption  or  indemnity,  the  decedent,  by  his  contract, 
took  the  place  of  the  express  company,  assumed  its 
liability,  and  released  it  from  the  same.  Appellee's 
decedent  could  not  collect  for  the  death  a  sum  which 
the  decedent,  by  the  terms  of  his  contract,  agreed  to 
release  and  assume.^ 

We  do  not  understand  that  a  statement  under  oath 
may  not  be  an  affidavit  without  the  signature  of  the 
affiant.  Turpin  r.  Road  Co.,  48  Ind.  45;  Bonnell  z\ 
Ray,  71  Ind.  141 ;  1  Bnc.  PL  &  Prac.  p.  315,  and  au- 
thorities there  cited.  We  offer  no  suggestion  as  to  the 
effect  of  the  statement,  with  proper  allegations  as  to 
the  construction  of  the  contract  in  case  of  ambiguity, 
but  its  relevancy  to  the  defense  pleaded  was  such  that 
it  should  not  have  been  stricken  out,  but  should  have 
received  construction  upon  demurrer.  In  view  of  the 
fact  that  the  special  verdict  ccn'aics  findings  relative 
to  the  contracts  which  were  not  within  the  issues,  we 
do  not  make  any  direction  as  to  the  motion  for  a  ventre 
de  novoy  and  for  judgment  in  favor  of  the  appellant. 
The  judgment  of  the  lower  court  is  reversed,  with  in- 
strjictions  to  overrule  the  appellee's  motion  to  strike 
out  parts  of  the  answer. 
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.      KiMBAi,!^  et  aL 

V. 

Friend's  Adm'x. 

{Supreme  Court  of  Appeals  of  Virj^nia,  Sept.  j6,  iSg/,) 

Instructions. — In  an  action  against  a  t-ailway  company  torecover 
for  the  alleged  negligent  killing  of  a  person,  the  defendants  asked 
the  court,  in  an  instruction,  to  tell  the  jury  that,  if  they  believed 
certain  facts,  thiey  must  find  for  the  defendants,  unless  they  be- 
lieved that  the  defendants  after  perceiving  plaintifip's  negligence, 
could  have  avoided  the  effect  thereof  by  the  exercise  of  ordinary 
care.  Held^  that  the  defendants,  by  requesting  such  instruction, 
admitted  that  there  was  evidence  tending  to  prove  the  facts  on 
which  the  instruction  was  based,  and  could  not  object  to  an  instruc- 
tion for  the  plaintiff  based  on  similar  facts  on  the  ground  that 
there  was  no  evidence  tending  to  prove  such  facts. 

Accident  at  Crossing — Killing  of  Bicyclist — Contributory  Negli- 
gence.*— In  an  action  against  a  railway  company  to.  recover  for  the 
alleged  negligent  killing  of  a  person,  there  was  evidence  that  the 
deceased  was  riding  on  a  bicycle  towards  a  railway  crossing,  going 
about  as  fast  as  an  ordinary  horse  trots ;  that  a  train  approaching 
on  such  railway  could  be  seen  for  a  distance  of  only  21,  feet  by  one 
25  feet  from  the  crossing,  owing  to  the  highway  running  through  a 
deep  cut ;  that  the  deceased  was  struck  and  killed  by  an  engine, 
which  gave  no  signals,  moving  at  a  rate  of  8  miles  an  hour  ;  that 
the  electric  gong  at  such  crossing  which  was  arranged  to  ring  when 
a  train  was  300  yards  away,  gave  no  signal  of  its  apjproach  ;  that 
the  deceased  did  not  stop  before  attempting  to  cross,  there  being  no 
evidence  as  to  whether  he  looked  or  listened  or  not.  Two  other 
persons  approaching  the  crossing  from  the  same  direction  and 
within  15  or  20  feet  of  it  when  he  was  struck,  testified  that  they  did 
not  hear  the  approach  of  the  engine.  Held,  that  the  question  of  the 
contributory  negligence  of  the  deceased  was  for  the  jury. 

E/RROR  from  Roanoke  hustings  court.     Affirmed. 

Walts y  Robertson  dc  Robertson^  for  plaintiffs  in 
error. 

H.  St.  Geo.  Tucker  and  Hansbrough  &  Hall^  for 
defendant  in  error. 

•As  to  care  required  of  bicyclist  at  railway  crossing,  see  Robert- 
son V,  Pennsylvania  R.  Co.,  (Pa.),  7  Am.&Bng.  R.  Cas.,  N.  S.,  605. 
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Buchanan,  J.  This  is  a  writ  of  error  to  a  judg-meat 
ouesutML         against    the    receivers    of    the    Norfolk  & 

Western  Railroad  Company,  rendered  in  an 
action  to  recover  damages  for  the  negligent  killing-  of 
the  plaintiff's  intestate. 

The  grounds  relied  on  for  a  reversal  of  the  judgment 
are  that  the  jury  were  misdirected,  and  that  their  ver- 
dict is  contrary  to  the  law  and  the  evidence. 

The  defendants  moved  the  court  to  give  five  instruc- 
tions, all  of  which  were  refused,  and  five  others  given 
in  lieu  thereof  by  the  court.  This  action  of  the  court 
was  excepted  to,  but  it  is  admitted  in  the  petition  for 
the  writ  of  error  that  the  substituted  instructions  were 
substantially  the  same  as  those  asked  for  by  the  defend- 
ants, and  that  they  were  not  prejudiced  thereby. 

The  court  gave  nine  instructions  upon  the  motion  of 
the  plaintiff,  all  of  which  were  objected  to. 

The  objection  made  to  the  first  instruction  is  that 
there  was  no  evidence  upon  which  to  base  it.  There 
was  evidence  tending  to  show  that  the  view  of  the  rail- 
road track  on  either  side  of  the  crossing  was  obstructed 
by  the  sides  of  the  cut  to  within  a  few  feet  of  the  track. 
One  witness  stated  that,  the  mouth  or  end  of  the  cut 
was  within  two  yards  of  the  railroad.  Another  wit- 
ness, who  seems  to  have  made  his  measurement  in  the 
presence  of  the  jury,  testified  that  at  the  south  side  of 
the  cut  the  distance  from  the  center  of  the  railroad 
track  to  the  **high  ground"  on  the  side  of  the  cut  was 
only  12  feet.  This  evidence  tended  to  show  that  the 
view  of  the  railroad  track  on  either  side  of  the  crossing 
was  practically  shut  off  by  the  sides  of  the  cut  to  a 
traveler  coming  from  the  west  until  he  got  to  the 
crossing.  An  instruction,  therefore,  which  informed 
the  jury  that  a  traveler  was  not  required  to  look  where 
he  could  not  see,  was  proper  ;  but,  to  prevent  any  mis- 
conception by  the  jury  on  the  subject  of  his  duty  in 
approaching  a  railroad  crossing,  the  court  directed  the 
jury  expressly  to  consider,  with  this  instruction,  in- 
structions Nos.  1  and  3,  given  by  the  court  for  the 
defendants. 

By  instruction  No.  1  the  jury  were  told  that  "if  they 
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believe  from  the  evidence  that  the  said  engipe  ap- 
proached said  crossing"  without  blowing*  a  whistle  for 
said  crossing"  or  ringing"  its  bell,  and  if  the  gong  at 
the  said  crossing  failed  to  ring*,  and  that  such  conduct 
was  negflig'ence  on  the  part  of  the  railroad  company, 
and  further  believe  that  the  said  Friend  came  out  of  the 
cut,  towards  the  crossing*,  at  a  fast  rate  of  speed,  on  a 
bicycle,  that  he  did  not  look  nor  listen,  and  that  the 
said  bicycle  and  the  said  locomotive  came  into  a  collision 
at  said  crossing^,  that  the  said  Friend  was  guilty  of 
such  contributory  neglig'ence  as  to  prevent  recovery, 
and  a  verdict  must  be  found  for  the  defendant  receivers, 
unless  after  the  defendants  saw,  or  could «  by  the  use 
of  ordinary  care,  have  seen,  his  peril,  they  could  after- 
wards, by  the  use  of  ordinary  care,  have  prevented  the 
accident.*' 

By  instruction  No.  3  they  were  told  that  * 'while  it  is 
the  duty  of  the  defendant  receivers  to  give  notice  of  the 
approach  of  its  trains  to  a  crossing-,  by  the  ring-ing*  of 
its  bell,  the  blowing  of  the  whistle,  or  otherwise,  and 
that  its  failure  to  give  such  notice  is  negligence,  that 
there  are  also  reciprocal  duties  imposed  on  the  plaintiflF's 
intestate  ;  that  a  traveler  cannot  go  upon  the  track, 
even  at  a  public  crossing,  without  exercising  ordinary 
care  and  caution  ;  that  the  track  itself  is  a  proclamation 
of  danger,  and  that  it  is  the  duty  of  any  one  going  upon 
it  to  use  his  eyes  and  ears.  He  should  both  look  in 
either  direction  from  which  the  train  could  come,  and 
listen  to  ascertain  if  it  is  approaching,  and,  if  his  facul- 
ties warn  him  of  the  near  approach  of  a  train,  it  is  his 
duty  to  keep  off  the  track  ;  and  that  if  a  traveler  fails 
to  so  look  and  listen,  as  duty  requires  of  him,  and  at- 
tempts to  cross  the  track  in  front  of  a  moving  train, 
and  is  caught  before  he  can  get  across,  and  killed,  his 
own  act  and  his  own  negligence  so  contributed  to  the 
injury  that  a  recovery  therefor  cannot  be  sustained, 
and  the  jury  must  find  for  the  defendant." 

By  the  third  instruction  given  for  the  plaintiff  the 
jury  were  instructed  that  if  the  defendants  could,  in 
the  result,  by  the  exercise  of  ordinary  care  and  dili- 
gence, have  avoided  the  accident,  the  negligence  of  the 
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plaintiflF's  intestate  would  not  excuse  the  railroad  com-' 
pany.  This  instruction  is  objected  to,  on  the  ground 
that  there  was  no  evidence  tending-  to  show  that  the 
accident  could  have  been  avoided  after  the  peril  of  the 
deceased  was  discovered. 

There  is  some  evidence  tending*  to  show  that  the 
engineer  in  charge  of  the  engine  expected,  when  he 
reached  the  crossing,  to  stop  there,  for  the  purpose  of 
taking  on  hands  to  carry  them  out  to  their  place  of 
work,  and  that  the  engine  was  being  run  wMth  this 
view  until  it  came  very  near  the  crossing.  The  con- 
tention of  the  plaintiff  is  that  if  those  in  charge  of  the 
engine,  running  as  it  was,-  had  exercised  ordinary  care 
after  they  saw  or  might  have  seen  the  peril  of  the 
deceased,  the  accident,  mig-ht  have  been  avoided. 

Not  only  did  the  plaintiff  and  the  court  think  that 
there  was  evidence,  tending  to  prove  the  facts  upon 
iMtractuii         which  that  instruction  was  based,  but  the 

defendants  admitted  (and  are  now  estopped 
from  denying)  that  there  was  such  evidence  by  asking* 
the  court,  in  their  fourth  instruction,  to  tell  the  jury 
that,  if  they  believed  certain  facts,  they  must  find  for 
the  defendants,  "unless  they  further  believe  that,  after 
perceiving  the  neg'ligence  of  the  plaintiff's  intestate, 
they  could  have  avoided  the  effect  of  such  negligence 
by  the  exercise  of  ordinary  care." 

Without  discussing-  specially  the  objections  made  to 
other  instructions,  it  is  sufficient  to  say  that,  in  our 
opinion,  the  case  was  submitted  to  the  jury  upon  in- 
structions eminentlv  favorable  to  the  defendants,  and 
we  do  not  think  that  they  have  any  just  ground  of 
complaint  to  them  as  a  whole. 

The  next  question  is,  was  the  verdict  of  the  jury 
contrary  to  the  evidence  ? 

There  is  evidence  tending  to  show  :  That  the  de- 
ceased was  about  45  years  of  age,  a  resident  of  Roanoke 

city,  and  employed  as  a  workman  at  the 
iVj-KinlifT'  Bridge  Works,  in  the  eastern  part  of  the 
JlilS'lfJbifillSI'''  city,  where  he  had  been  en^ag-ed  for  about 

two  weeks.  In  firming  to  and  from  his  work 
he  usually  traveled  on  a  bicycle,  and  crossed  the  Shen- 
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andoah  Branch  of  the  Norfolk  &  Western  Railroad,  at 
what  IS  known  as  the  ''Bridgfe  Works  Crossing," 
which  is  in  the  city,  and  much  traveled.  Theapproach 
to  this  crossing-,  for  a  distance  of  300  feet  immediately 
west  of  it,  is  over  a  narrow  dirt  road  or  street,  about  15 
feet  wide,  running*  through  a  cut  whose  sides  are  from 
10  to  15  feet  high,  and  which  extend  to  within  a  few 
feet  of  the  railroad  track,  rendering  the  crossing  to 
travelers  from  the  west  very  dangerous.  On  account 
of  its  dangerous  character,  the  railroad  company,  some 
years  before,  had  erected  immediately  east  of  the  cross- 
ing, on  the  north  side  of  the  highway,  an  electric  gong 
or  bell,  to  warn  travelers  of  approaching  trains.  This 
gong  or  bell  is  connected  with  the  railroad  track  in 
some  way  (not  clearly  shown),  so  that,  when  trains  or 
engines  are  approaching  from  either  direction,  it  com- 
mences to  sound  or  ring,  at  a  distance  of  about  300  yards 
from  the  crossing.  That  the  deceased  approached  the 
crossing  on  the  morning  of  the  accident  through  the 
narrow  cut  upon  his  bicycle,  going  about  as  fast  as  an 
ordinary  horse  trots ;  that  as  he  reached  the  crossing 
he  was  struck  by  an  engine  of  the  defendants  without 
cars  running  at  about  eight  miles  an  hour,  and  carried 
upon  its  pilot  from  twenty  to  forty  feet,  thrown  from  it 
and  killed.  That  his  bicycle,  which  was  without 
brakes,  was  made  by  himself,  and  that  he  was  not  a 
very  expert  rider.  That  the  railroad  track,  in  the 
direction  from  which  the  engine  came,  could  be  seen 
from  the  centre  of  the  highway  a  distance  of  21  feet 
when  within  25  feet  of  the  west  rail,  55  feet  when  10 
feet  nearer,  and  700  feet  (650  of  which  was  beyond  the 
curve  in  the  track)  when  within  9j^  feet  of  the  rail. 
That  the  sides  of  the  cut  extended  down  very  close  to 
the  railroad  track.  That  no  notice  was  given  of  the 
approaching  train,  either  by  sounding  the  gong,  ring- 
ing the  bell,  blowing  the  whistle,  or  otherwise.  That 
two  other  travelers,  walking  in  the  same  direction 
towards  the  crossing,  and  within  15  or  20  feet  of  it 
when  the  deceased  was  struck,  did  not  hear  the  ap- 
proach of  the  engine  until,  in  the  language  of  one  of 
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them,  *'it  jumped  out,  and  struck  the  man."  That  the 
railroad  track  in  the  direction  from  which  ihe  engfine 
came  is  visible  at  several  points  from  the  avenue  over 
which  tPe  deceased  traveled,  before  he  reached  the 
narrow  cut  which  leads  to  the  crossing.  The  evidence 
shows  that  he  did  not  stop  as  he  approached  the  cross- 
ing, but  no  witness  testifies  as  to  whether  he  did  or  did 
not  look  or  listen  for  approaching  trains. 

The  record,  considered  as  on  a  demurrer  to  the  evi- 
dence, shows,  and  the  verdict  of  the  jury  establishes 
the  fact,  that  the  defendants  negligently  and  improper- 
ly failed  to  give  the  deceased  warning  of  the  approach- 
ing engine,  and  that  this  negligence  caused  the  accident. 
Tt  is  insisted,  however,  that,  although  the  defendants 
were  guilty  of  negligence,  the  deceased  was  guilty  of 
contributory  negligence,  and  the  plaintiff  is  therefore 
not  entitled  to  recover. 

The  burden  of  showing  that  the  deceased  was  not  in 
the  exercise  of  ordinary  care  and  caution  in  approaching 
the  crossing  was  upon  the  defendants,  unless  it  was 
di&closed  by  the  plaintiff's  evidence,  or  can  be  fairly 
inferred  from  all  the  circumstances  of  the  case.  Rail- 
road Co.  z'.  Whittington's  Adm'r,  30  Grat.  805 ;  Im- 
provement Co.  V.  Andrew,  86  Va.  273,  9  S.  E.  1015 ; 
Railroad  Co.  i;.  Oilman,  88  Va.  239,  13  S.  B.  475. 

It  is  argued  that,  as  the  deceased  knew  he  was 
approaching  a  railroad  crossing,  it  was  his  duty  to  keep 
a  lookout  for  trains,  and  to  proceed  in  such  manner 
that  he  could  avoid  a  collision  if  a  train  appeared  ;  that 
he  had  no  right  to  go  so  near  the  track  that  he  could 
not  stop  before  reaching  it,  until  he  had  satisfied  him- 
self that  there  was  no  danger. 

It  is  true  that  he  was  bound  to  use  reasonable  care  to 
avoid  getting  into  a  position  in  which  he  could  not 
escape  a  collision  ;  but  the  fact  that  he  did  get  into 
such  position  is  not  conclusive  evidence  that  he  was 
there  by  his  own  negligence.  He  may  have  been  there 
in  consequence  of  the  defendants'  negligence,  and 
because  he  was  misled  by  it.  Whether  he  used  due 
care  to  ascertain  if  a  train   was  approaching  depended 
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Upon  inferences  from  facts  to  be  found  by  the  jury. 
The  manner  in  which  he  apjproached  the  track,  the 
speed  at  which  he  was  traveling",  the  obstructions  to  a 
vie^v  of  the  track  on  which  the  engine  was  approaching-, 
the  negfligence  of  the  defendants  as  it  affected  the  con- 
duct of  the  deceased,  whether  that  neg'lig-ence  consisted 
in  the  silence  of  the  electric  gong,  the  failure  to  ring 
the  bell,  sound  the  whistle,  or  give  any  warning  of  its 
approach,  or  in  all  combined,  were  among  the  JFacts  to 
be  found  by  the  jury,  and  from  which  facts,  injconnec- 
tion  with  all  the  other  circumstances  and  facts  of  the 
case,  the  main  fact  of  due  care  or  negligence  on  the 
part  of  the  deceased  was  to  be  found.  Upon  all  these 
facts  and  circumstances,  after  view  of  the  grounds,  the 
jury  were  of  opinion  that  it  did  not  appear  that  the 
deceased  was  guilty  of  contributory  negligence. 

It  is  insisted  that  this  case  is  controlled  by  the  case 

of  Railway  Co..  v.  Lacey,  94  Va. ,  26  S.  E.  834, 

and  that,  under  the  doctrine  laid  down  in  that  case,  the 
plaintiff  was  guilty  of  contributory  negligence.  The 
doctrine  laid  down  in  that  case,  that  a  traveler,  before 
going  upon  a  railroad  crossing,  must  look  and  listen  for 
approaching  trains,  except  under  very  special  circum- 
stances, is  well  settled.  Johnson^s  Adm'r  v.  Railway 
Co.,  91  Va.  171,  21  S.  E.  238;  Lacey 's  Case,  su/>ra; 
Ayers  v.  Railroad  Co.  (decided  at  Wytheville,  June 
term,  1897)27  8.  E.  582. 

The  case  under  consideration  and  the  Lacey  Case  are 
not  alike  in  their  facts.  In  that  case  it  appeared  from 
the  testimony  of  the  plaintiff  himself  that,  if  he  had 
looked  and  listened  as  he  approached  the  crossing,  he 
could  have  seen  the  train  by  which  he  was  injured,  and 
that  he  did  not  look  and  listen,  where  it  was  his  duty 
to  do  so.  In  that  case  there  was  no  electric  gong  or 
other  device  at  the  crossing  by  which  the  plaintiff 
was  or  could  have  been  misled. 

In  this  case  no  witness  testified  that  the  deceased  did 
not  look  or  listen.  Whether  he  did  or  not  was  a  ques- 
tion to  be  determined  by  the  jury  from-  all  the  facts  in 
the  case.    Where  a  traveler  is  killed  at  a  railroad  cross- 
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ing,  and  the  neglig-ence  of  the  railroad  company  is  es- 
tablished, in  the  absence  of  evidence  to  the  contrary 
the  presumption  is,  though  perhaps  slight,  that  the 
traveler  did  his  duty  in  approaching  the  crossing. 
Railroad  Co.  v.  Gladmon,  15  Wall.  401,  406,  407  ;  Old- 
field  V.  Railroad  Co.,  14  N.  Y.  310 ;  Roberts  v.  Canal 
Co.,  177  Pa.  St.  183,  35  Atl.  723;  Railroad  Co.  v. 
Griffith,  159  U.  S.  603,  611,  612,  16  Sup.  Ct.  105.  If 
this  were  not  so,  the  plaintiff  would  in  all  such  cases 
have  to  allege  and  prove,  not  only  the  negligence  of  the 
railroad  company,  but  his  own  freedom,  from  contribu- 
tory negligence.  With  us  this  is  not  the  rule,  though 
it  is  in  some  jurisdictions. 

In  this  case  the  jury  had  the  right  to  infer  that  the 
deceased  had  placed  some  reliance  upon  the.  fact  that 
the  electric  gong  failed  to  sound  as  the  engine  approached 
the  crossing,  and  was  thereby  misled. 

The  erection  of   gates^  gongs,  or  other  devices  at 
highway   or  street  crossings    to    warn    travelers    of 
approaching  trains  does  not  excuse  a  traveler  at  such 
crossings  from  exercising  ordinary  care  and  caution. 
And,   while  courts  and  text  writers  differ  as  to  the 
degree  of  reliance  that  may  be  placed  upon  the  invita- 
tion which  an  open  gate  or  silent  gong  gives  to  the 
traveler  to  cross,  they  generally,  if  not  universally, 
hold  that  the  same  degree  of  care  and  caution  is  not 
required  of  him  as  if  there  was  no  such   invitation 
3  Elliott,  R.  R.  §  1157 ;  2  Wood,  R.  R.  (Ed.  1885)  p 
1328  ;  Id.  (Ed.  1894)  p.  1532  ;  Railway  Co.  v.  Wanless 
L.  R.  7  H.  L.  12;  Palmer  v.  Railroad  Co.,  112  N.  Y 
234,  241,  19  N.  E.  678  ;  Tobias  v.  Railroad  Co.  (Mich.) 
61  N.  W.  514 ;    Glushing  v.  Sharp,  96  N.   Y.   676 
Railway  Co.  v.  Schneider  (Ohio)  17  N.  E.  321 ;  Rail- 
road  Co.   v.   Steigmeier  (Ind.   Sup.)  20  N.  E.    843 
Conaty  v.  Railroad  Co.  (Mass.)  42  N.  E.  103  ;  Beach, 
Contrib.  Neg.  (2d  Ed.)  §  190. 

The  question  of  negligence  in  such  a  case  is  pecu- 
liarly one  for  the  consideration  of  the  jury. 

In  Carrington  v.  Ficklin's  Ex'r,  32  Grat.  670,  676, 
677,  the  court  (Judge  Burks  delivering  the  opinion) 
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said  :  **Wheti  the  question  arises  upon  a  state  of  facts 
on  whicli  reasonable  men  may  fairly  arrive  at  different 
conclusions,  the  fact  of  negrligence  cannot  be  determined 
until  one  or  the  other  of  these  conclusions  has  been 
drawn  by  the  jury*  The  inferences  to  be  drawn  from 
the  evidence  must  either  be  certain  and  incontrovertible, 
or  they  cannot  be  decided  by  the  court.  Neg'lig'ence 
cannot  be  conclusively  established  by  a  state  of  facts 
upon  which  fair-minded  men  will  differ." 

The  doctrine  as  laid  down  by  Judge  Burks  in  that 
case  is  approved  in  Railroad  Co.  v.  Medley,  75  Va.  499, 
505,  Judge  Staples  speaking*  for  the  court. 

The  decisions  of  the  supreme  court  of  the  United 
States,  and  the  cases  generally,  it  is  believed,  are  to  the 
same  effect.  . 

In  the  case  of  Railway  Co.  v.  Ives,  144  U.  S,  417» 
418,  12  Sup.  Ct  679,  683,  it  is  said:  .''The  terms 
'ordinary  care,'  'reasonable  prudence,' and  such  like 
terms,  as  applied  to  the  conduct  and  affairs  of  men, 
have  a  relative  sig-nificance,  and  cannot  be  arbitrarily 
defined.  What  may  be  deemed  ordinary  care  in  one  case 
may  under  different  surrounding's  and  circumstances 
be  gross  neglig-ence.  The  policy  of  the  law  has  rele- 
gated the  determination  of  such  questions  to  the  jury 
under  proper  instructions  from  the  court.  It  is  their 
province  to  note  the  special  circumstances  and  surround- 
ing's of  each  particular  case,  and  then  say  whether  the 
conduct  of  the  parties  in  the  case  was  such  as  would  be 
expected  of  reasonable,  prudent  men  under  a  similar 
state  of  affairs.  When  a  g-iven  state  of  facts  is  such 
that  reasonable  men  may  fairly  differ  upon  the  question 
as  to  whether  there  was  negligence  or  not,  the  deter- 
mination of  the  matter  is  for  the  jurv."  Railroad  Co. 
V.  Griffith,  159  U.  S.  603,  611,  16  Sup.  Ct.  105. 

It  was  said  in  Railroad  Co.  v.  Stout,  17  Wall.  663, 
664,  that  "certain  facts  we  may  suppose  to  be  clearly 
established,  from  which  one  sensible,  impartial  man 
would  infer  that  proper  care  had  not  been  used,  and 
that  neg'ligence  existed  ;  another  man,  equally  sensible 
and  equally  impartial,  would  infer  that  proper  care  had 
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been  used,  and  that  there  was  no  negfligence.  It  is  this 
class  of  cases  and  those  akin  to  it  that  the  law  commits 
to  the  decision  of  a  jury.  Twelve  men  of  the  average 
of  the  community,  comprising-  men  of  education  and 
men  of  little  education,  men  of  learning*  and  men  whose 
learning  consists  only  in  what  they  have  themselves 
seen  and  heard,  the  merchant,  the  mechanic,  the  farmer, 
the  laborer,  these  sit  together,  consult,  apply  their 
separate  experience  of  the  aflFairs  of  life  to  the  facts 
proven,  and  draw  a  unanimous  conclusion.  This  aver- 
age judgment  thus  given  it  is  the  great  effort  of  the 
law  to  obtain.  It  is  assumed  that  twelve  men  know 
more  of  the  common  affairs  of  life  than  does  one  man  ; 
that  they  can  draw  wiser  and  safer  conclusions  from 
admitted  facts  thus  occurring  than  can  a  single  judge. 
In  no  class  of  cases  can  this  practical  experience  be 
more  wisely  applied  than  in  that  we  are  considering. 
We  find,  accordingly,  although  not  uniform  or  harmo- 
nious, that  the  authorities  justify  us  in  holding  in  the 
case  before  us  that,  although  the  facts  are  undisputed, 
it  is  for  the  jury,  and  not  for  the  judge,  to  determine 
whether  proper  care  was  given,  or  whether  they  estab- 
lish negligence." 

Beach,  in  his  work  on  Contributory  Negligence  (sec- 
tion 448),  says  :  "That  contributory  negligence  is  a 
matter  of  law  is  plainly  the  exception,  and  not  the  rule. 
In  a  perfectly  plain  case,  plain  as  to  facts  at  issue,  and 
plain  as  to  all  the  reasonable  inferences  from  those 
facts,  the  negligence  of  the  plaintiff  may  be  a  question 
for  the  court  alone  ;  but,  inasmuch  as  questions  about 
which  there  can  be  no  dispute  are  not  often  litigated,  it 
does  not  often  occur  that  a  court  is  warranted  in  taking 
the  question  wholly  from  the  jury."  See,  also,  sections 
449  and  450. 

* 'Where  gates  are  maintained,"  says  Elliott  on  Rail- 
roads (volume  3,  §  1157),  "whether  required  by  statute 
or  not,  the  fact  that  the  gate  is  open  is  held  to  be  an 
invitation  to  cross,  and  an  assurance  that  the  track  can 
be  crossed  in  safety  ;  but  supfa  invitation  will  not  excuse 
the  traveler  himself  from  exercising  ordinary  care  to 
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avoid  collision.  It  is  the  duty  of  the  company  to  close 
the  gates  on  the  approach  of  a  train,  but  the  traveler 
himself  must  not  rely  entirely  upon  its  servant 
to  do  so.  In  cases  where  the  failure  to  close  the 
gates  is  followed  by  a  collision,  the  question  of  neg- 
ligence and  contributory  negligence  is  usually  for  the 
jury.**  Railway  Co.  v.  Wanless,  supra;  Conaty  v. 
Railroad  Co.  (Mass.)  42  N.  EJ.  103  ;  Palmer  v.  Railroad 
Co.,  112  N.  Y.  234,  19  N.  E.  678;  Railroad  Co.  v. 
Steigmeier  (Ind.  Sup.)  20  N.  E.  843;  Railroad  Co.  v. 
Hutchinson  (111.  Sup.)  11  N.  E.  855;  Railway  Co.  v. 
Schneider  (Ohio  Sup.)  17  N.  E.  321. 

It  may  be  that  a  silent  gong  is  not  as  strong  an  assur- 
ance to  the  traveler  that  the  track  can  be  crossed  in 
safety  as  an  open  gate,  but  it  is  a  circumstance  upon 
which  he  may  rely,  and  which  the  jury  must  consider 
in  connection  with  the  other  facts  of  the  case  in  deter- 
mining the  question  of  contributory  negligence.  Tobias 
V.  Railroad  Co.  (Mich.)  61  N.  W.  514. 

The  question  whether  the  deceased  exercised  due 
care  in  approaching  the  crossing  was,  as  we  have  seen, 
peculiarly  within  the  province  of  the  jury.  They 
heard  and  saw  the  witnesses.  They  viewed  the  grounds 
where  the  accident  occurred,  and  while  that  view  did 
not  authoris^e  them  to  base  their  verdict  on  such  exami- 
nation,  or  to  become  silent  witnesses  as  to  facts  which 
were  not  testified  to  in  court,  it  did  the  better  enable 
them  to  apply  the  testimony  disclosed  upon  the  trial. 
The  court  before  whom  the  case  was  tried  was  satisfied 
with  the  verdict,  or,  at  least,  did  not  feel  justified  in 
disturbing  it. 

The  fact  that  we  may  doubt  the  correctness  of  the 
verdict,  or  if  we  had  been  on  the  jury,  migfht  have 
found  a  diflFerent  verdict,  will  not  authorize  us  to  dis- 
turb it.  In  order  for  this  court  to  set  aside  the  verdict, 
it  must  be  satisfied  that  the  evidence  is  plainly  insuffi- 
cient to  sustain  it.  This  is  settled  by  a  long  line  of 
decisions. 

Judge  Cakr  said  in  Brugh  v.  Shanks,  5  Leigh  598, 
599:  '*The   jury  are  exclusively  the   triors  of  fact. 
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The  admissibility  of  evidence  is  with  the  court,  but  its 
weight  is  wholly  for  the  jury.  I  mention  this  not  as 
denying  the  power  of  the  court  to  grant  a  new  trial, 
because  a  verdict  is  against  evidence,  but  to  show  how 
cautiously  it  should  interfere  on  this  ground,  lest  it 
trench  upon  the  legitimate  powers  of  the  jury.  This 
caution  is  inculcated  in  many  cases  in  our  books.'* 
And,  after  quoting  from  Judge  Roane  in  Ross  v.  Over- 
ton, 3  Call,  319,  that  a  new  trial  ought  to  be  granted 
'*  only  in  a  case  of  a  plain  deviation,  and  not  in  a  doubt- 
ful one,  merely  because  the  court,  if  on  the  jury,  would 
have  given  a  different  verdict,  since  that  would  be  to 
assume  the  province  of  the  jury,  whom  the  law  has  ap- 
pointed triors,"  he  adds  :  *'  These  remarks  are  applied 
to  the  court  which  presides  at  the  trial,  and  has  all  the 
advantages  (possessed  by  the  jury)  of  seeing  and  hear- 
ing the  witnesses.  .  How  much  more  strongly  do  they 
apply  to  an  appellate  court,  deprived  of  these  all-im- 
portant aids  in  eviscerating  the  truth  !'* 

In  Vaiden's  Case,  12  Grat.  717,  727,  728,  Judge  LeE, 
delivering  the  opinion  of  the  court,  said  :  **There  can 
be  no  doubt  that,  where  the  court  has  to  pass  upon  the 
evidence  in  the  cause,  a  new  trial  ought  not  to  be 
granted,  except  in  a  case  of  plain  deviation,  or  of  palpa- 
ble insufficiency  of  evidence,  and  not  in  a  doubtful  case, 
merely  because  the  court,  if  on  the  jury,  would  have 
given  a  different  verdict.  Kates'  Case,  17  Grat.  561, 
562;  Kemps'  Case,  18  Grat.  977;  Read's  Case,  22 
Grat.  924,  941 ;  Blair  v.  Wilson,  28  Grat.  165,  175 ; 
Railroad  Co.  v.  Medley,  75  Va.  499,  505 ;  Improvement 
Co.  r.  Smith,  85  Va.  306,  319,  7  S.  E.  365. 

After  a  most  careful  consideration  of  all  the  facts 
and  circumstances  disclosed  by  the  record,  we  are  un- 
able to  say  that  the  evidence  is  plainly  insufficient  to 
sustain  the  verdict.  To  do  so  would  require  us  to  hold 
that  all  reasonable  men  would  necessarily  reach  the 
conclusion,  upon  the  facts  and  circumstances  of  the 
case,  that  the  plaintiff's  intestate  was  guilty  of  con- 
tributory negligence.     This  we  cannot  do. 

The  judgment  complained  of  must  be  affirmed. 
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GUSMAN  e/  a/. 

V. 

t 
1  . 

Caffery  Cent.  Refinery  &  Railroad  Co., 

Limited,  et  aL 

{Supreme  Court  of  Louisiana  y  April  26^  iSgj.) 

Application  of  Principles  of  Law  to  Facts. — It  is  rare  that  abstract 
principles  of  law  are  so  fixed  and  absolute  as  not  to  be  modified  or 
controlled  bj  the  special  facts  of  the  case  to  which  thej  are  sought 
to  be  applied.  ^ 

Injuries  to  Employee — Overhead  Structure — Negligence — Assump- 
tion of  Risk.* — While  defendant's  proposition  that  *'it  is  not  negrli- 
g-ence  in  a  railroad  company  to  construct  or  permit  to  be  constructed 
overhead  han^ng  bridges,  etc.,  over  its  tracks,  so  low  as  not  to 
permit  a  brakeman  to  stand  upright  on  the  top  of  a  box  car,"  might 
be  true,  in  some  special  case,  under  exceptional  circumstances,  it  is 
certainly  not  true  as  a  general  proposition.  On  the  other  hand, 
were  it  true  that  if  a  brakeman  knew,  or  was  presumed  to  know,  of 
the  existence  of  such  a  construction,  he  would  be  held,  as  a  general 
rule,  to  have  assumed  the  risk  of  injury  therefrom,  it  is  not  true 
that  the  mere  fact  of  such  knowledge  carries  with  it  necessarily, 
and  on  all  occasions,  and  under  all  circumstances,  the  cutting  off  of 
the  remedy  for  injuries  received  by  him  from  such  constructions. 

(Syllabus  by  the  Court.) 

Appeal  from  parish  of  St.  Mary  judicial  district 
court.     Reversed. 

Donaldson  Caffery  dc  Son^  for  appellants. 
I^arrar^  Jonas  dc  Kruttschnitty  for  appellees. 

NiCHOLLS,  C.  J.  PlaintiflFs  have  appealed  from  the 
action  of  the  district  court  in  sustaininf^  an  exception 
that  plaintiffs'  petition  disclosed  '*no  cause  cmBtitrt 
of  action,"  and  decreeing*  that  their  demand 
be  rejected  and  their  action  dismissed  at  their  costs.  In 
the  petition  in  the  case,  plaintiffs  alleged  that  on  or 
about  July  1,  1894,  James  EJ.  Gusman  (a  son  of  peti- 
tioners, from  the  marriage  between  them)  was  employed 
by  Ernest  Wailles,  an  oflScer  of  the  Caffery  Central 

notes  at  end  of  case. 
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Refinery  &  Railroad  Company,  Limited,  and  of  the 
Franklin  &  Abbeville  Railroad  Company,  as  fireman 
on  a  locomotive  owned  by  the  latter  company,  or  by 
both  of  them,  then  used  and  operated  by  them  both  in 
the  business  in  which  they  were  engaged  for  their 
common  benefit,  as  would  thereafter  be  more  fully  set 
out ;  that  Wailles  was  local  manag-er  of  the  CafFery 
Central  Refinery  &  Railroad  Company,  Limited,  and 
also  manager  of  the  Franklin  &  Abbeville  Railroad 
CompanVt  and  was  in  full  charge  and  authority  over 
the  Caffery  Central  Refinery,  owned  by  the  former 
corporation  and  operated  by  them,  and  was  also  in  full 
control  over  the  cars,  operation,  and  operatives  of  the 
Franklin  &  Abbeville  Railroad  Company,  and  had  full 
power  and  authority  to  employ  and  discharge  all  per- 
sons employed  in  and  about  said  CaflFery  Central  Refin- 
ery, and  the  cars  and  locomotives  of  the  Franklin  & 
Abbeville  Railroad  Company,  and  especially  to  employ 
petitioners'  said  son  ;  that  the  CaflFery  Central  Refinery 
is  a  large  factory  for  the  manufacture  of  sugar  from 
cane  and  syrup,  situated  in  the  parish  of  St.  Mary,  near 
the  town  of  Franklin,  on  the  extensive  grounds  on  which 
the  CaflFery  Central  Refinery  &  Railroad  Company, 
Limited,  have  constructed  and  built  numerous  railroad 
switches  and  tracks  for  the  hauling  of  cane  and  syrup 
from  their  said  factory  ;  that  the  Franklin  &  Abbeville 
Railroad  Company  is  a  mere  adjunct  to  the  said  CaflFery 
Central  Refinery  &  Railroad  Company,  Limited,  as  it 
has  been  conducted  since  its  organization  for  no  other 
purpose  than  to  enable  the  said  CaflFery  Central  Refin- 
ery &  Railroad  Company  to  lay  a  road- to  the  sugar 
plantations  from  which  they  receive  their  supply  of 
sugar  cane,  and  to  haul  the  said  cane  to  the  said  factory; 
that  the  railroad  built  by  the  Franklin  &  Abbeville 
Company  is  never  operated  in  any  other  business 
than  that  of  the  said  CaflFery  Central  Refinery  & 
Railroad  Company,  Limited,  and  never  except  at 
the  times  and  seasons  when  the  said  company  is 
in  operation  ;  that  practically  the  whole  of  the  stock 
of  the  Franklin  &    Abbeville   Railroad   Company  is 
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owned  by  the  CafFery  Central  Refinery  Company ; 
that  the  Franklin  &  Abbeville  Railroad  Company  is 
controlled  and  operated,  and  all  its  affairs  directed,  by 
the  CalFery  Central  Refinery  Company,  and  was  so 
controlled  and  operated  at  the  time  of  the  employment 
of  petitioners'  son,  and-  of  the  injury  received  by  him 
as  stated  below  ;  that  the  manag'ement  of  both  corpora- 
tions is  one  and  the  same,  and  their  business  is  so  com- 
pletely blended  and  inseparable  that,  although  they  are 
informed  the  pay  of  their  son  was  charged  upon  their 
books  of  account  to  the  Franklin  &  Abbeville  Railroad 
Company,  yet  they  charge  that  the  Caffery  Central 
Refinery  &  Railroad  Company,  Limited,  was  equally 
the  master  of  their  son  in  his  said  employment,  or 
really  and  substantially  wholly  so,  as  the  said  Frank- 
lin &  Abbeville  Railroad  Company  has  only  a  nominal 
and  fictitious  existence  as  an  independent  corporation, 
their  son  being  at  all  times  under  the  control  and 
direction  of  the  officers  of  the  Caffery  Central  Refinery 
&  Railroad  Company,  Limited,  and  all  his  duties  being 
really,  though  not  nominally,  for  the  service  of  the 
Caffery  Central  Refinery  &  Railroad  Company,  Lim- 
ited ;  that  the  duties  of  their  son  in  his  said  employ- 
ment were  principally  to  keep  up  the  fires  of  the  said 
locomotive,  and  to  assist  whenever  required,  or  whenever 
circumstances  made  it  necessary,  in  doing  the  braking 
on  the  train  hauled  by  said  locomotive,  and  that  the 
business  of  said  locomotive  was  to  haul  cars  and  do 
switch  work  over  the  numerous  tracks  and  switches  on 
the  grounds  of  the  Caffery  Central  Refinery  &  Rail- 
road Company,  Limited,  and  over  the  switch  running 
from  the  tracks  of  the  Southern  Pacific  Company  to 
the  Caffery  Central  Refinery  ;  that  on  the  grounds  of 
the  Caffery  Central  Refinery  the  Caffery  Central 
Refiner  J'  &  Railroad  Company,  Limited,  had  erected 
prior  to  July  1,  1894,  a  frame  or  derrick  over  one  of 
the  said  switches,  which  frame  consisted  of  two  upright 
posts,  some  20  feet  high,  planted  on  either  side  of  the 
said  switch,  and  of  a  crossbeam  of  he^vy  timber  stand- 
ing"  at  right  angles  over  and  across  the  said  switch,  and 
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attached  to  and  supported  by  the  said  uprig-ht  posts, 
which  crossbeam  stood  about  4>^  or  4  feet  above  tlie 
top  of  a  box  car  of  the  ordinary  height ;  that  the  said 
crossbeam  was  too  low  to  permit  a  brakeman  standing 
erect  on  the  top  of  such  a  box  car  to  pass  beneath  it  in 
safety,  and  that  only  by  stooping  or  dodging  could  the 
same  be  avoided  by  a  brakeman  in  such  position,  all  to 
the  full  knowledge  of  said  corporation  ;  that  the  said 
frame  was  erected  for  the  purpose  of  loading  and 
unloading  barrels  from  and  on  the  flat  cars,  a  block 
and  tackle  being  attached  to  the  crossbeam  for  the  pur- 
pose of  hoisting  said  barrels  ;  that  the  said  contrivance 
had  been  found  clumsy  and  impracticable,  and  had 
prior  to  July  1,  1894,  been  abandoned,  and  after  that 
time  was  used  for  no  purpose  whatever,  and  was  a  use- 
less obstruction,  which  should  have  been  removed,  and 
should  never  have  been  erected  ;  that  said  crossbeam 
could  easily,  and  without  any  expense  or  inconvenience 
or  impediment  to  the  work  for  which  it  was  designed, 
have  been  raised  to  a  height  sufficient  to  enable  a  per- 
son standing  on  a  box  car  to  pass  under  without  danger, 
and  that  not  so  to  build  and  elevate  it  was  great  negli- 
gence on  the  part  of  said  corporation  ;  that  the  con- 
structing and  maintaining  of  said  hoisting  frame  was 
gross,  wanton,  and  culpable  negligence  on  the  part  of 
the  Caffery  Central  Refinery  &  Railroad  Company, 
Limited,  and  of  the  Franklin  &  Abbeville  Railroad 
Company,  because  the  said  contrivance  was  essentially 
murderous,  a  mantrap  built  with  a  reckless  and  wanton 
and  criminal  disregard  of  human  life  ;  that  on  July  24, 
1894,  while  their  son  was  acting  as  brakeman  accord- 
ing to  his  employment,  his  duties  required  his  presence 
on  the  top  of  a  box  car,  of  the  customary  height,  then 
in  transit  over  the  said  switch  over  which  hung  said 
crossbeam  ;  that  the  train,  of  which  the  car  on  which 
their  son  was  formed  part,  rapidly  approached  the  said 
crossbeam,  their  son  being  then  a  few  feet  from  the 
rear  of  the  said  car,  near  the  brake,  with  his  back 
turned  to  the  said  beam  ;  that  he  nevertheless  was  on 
the  lookout  for  the  danger,  and  stooped  or  dodged,  but 
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on  stooping  and  endeavoring'  to  escape  the  said  beam 
he  lost  his  balance,  and  fell  over  between  two  cars  to 
the  ground,  where  he  was  horribly  crushed  by  the  cars 
and  the  wheels  thereof ;  that  their  son  prudently  en- 
deavored to  avoid  the  dangerous  obstruction,  and  did 
so  with  that  amount  of  skill  that  would  be  expected  of 
an  ordinary  man  under  like  circumstances,  and  that  his 
falling,  therefore,  was  due  wholly  to  the  presence  of 
said  crossbeam  over  the  said  switch,  and  not  to  any 
fault  or  want  of  care  on  the  part  of  their  son  ;  that 
their  son  was  5  feet  8  inches  in  height ;  that  immedi- 
ately after  their  son  received  his  injuries  in  the  manner 
stated  the  said  hoisting  frame  was  removed,  and  that 
the  same  has  not  been  rebuilt  in  any  other  position  or 
any  other  manner  ;  that  the  risk  from  the  said  extra- 
ordinary and  useless  obstruction  was  one  which  the 
said  corporation  had  no  right  to  impose  on  their  em- 
ployees ;  that  their  son,  after  said  crushing  and  mang- 
ling*, lingered  many  hours  in  great  pain  ;  that  at  times 
he  was  fully  conscious  of  his  situation,  and  that  to  his 
bodily  sufferings  was  added  the  keenest  mental  agony  ; 
that,  after  enduring  excruciating  torture  for  30  hours, 
he  finally,  on  July  25,  1894,  died  from  the  effects  of 
the  crushing  and  mangling  received  by  him  as  afore- 
said, and  of  the  suffering  caused  thereby  ;  that  their 
son  was  27  years  of  age  at  the  time  of  his  death,  and 
unmarried  ;  that  he  was  earning  wages  of  about  $45 
per  month,  nearly  all  of  which  he  gave  to  petitioners 
for  their  household  expenses  ;  that  he  was  a  good  and 
dutiful  son,  in  whom  petitioners  took  great  pleasure 
and  comfort,  and  whose  death  has  distressed  them  and 
caused  them  sorrow  beyond  measure  ;  that  by  the 
g-ross,  wanton,  and  culpable  negligence  of  the  said 
corporation  in  erecting  and  maintaining  said  dangerous 
contrivance,  useless  as  it  was,  under  their  sole  control, 
and  in  causing  the  use  of  such  switch  in  the  unsafe 
condition  described,  and  in  running  over  said  switch 
cars  and  train  manned  by  brakemen,  whose  duties 
necessarily  require  their  presence  on  the  top  of  cars, 
all  as  set  out  in  the  petition,  and  in  so  causing  their  son 


468  ASSUMPTION  OF  RISK.  ^o^-  ^^^ 

(N.  S.) 

Ousman  v.  Caffery  Cent.  R.  &  R.  Co. 

to  fall  and  become  wounded  and  mutilated,  he  sustained 
througfh  his  said  injuries  and  mental  and  bodily  suflFer- 
ing  damage  in  the  sum  of  $10,000,  which  petitioners 
are  by  law  entitled  to  demand,  and  that  by  the  same 
fault  and  negligence  in  causing  to  them  the  loss  of 
their  son,  the  loss  of  his  comfort,  help,  aflFection,  and 
society,  and  their  consequent  sorrow  and  distress,  they 
have  suffered  damage  in  their  own  right  in  the  sum  of 
$10,000  ;  that  the  CaflFery  Central  Refinery  &  Railroad 
Company,  Limited,  is  responsible  for  all  above  acts 
and  faults  of  the  Franklin  &  Abbeville  Railroad  Com- 
pany ;  and  that  the  fault  and  negligence  of  one  is  that 
of  both,  and  so  that  they  are  liable  in  solido  for  said 
sum.  Plaintiffs  prayed  that  they  recover  judgment 
against  the  two  corporations  ///  solido  for  the  amount 
stated,  with  interest  and  costs. 

Counsel  of  defendants  in  their  brief  say  :  **The 
only  allegation  of  negligence  on  behalf  of  the  defend- 
ants is  having  the  beam  so  near  the  top  of  the  cars. 
Defendants  submit  that  from  the  allegations  of  the 
petition  no  cause  of  action  is  disclosed,  for  the  reason 
that  it  was  one  of  the  assumed  risks  of  the  decedent's 
employment ;  he  having  knowledge  of  the  height  of 
said  beam,  and  its  position.  The  question  of  injuries 
of  this  kind  is  not  new,  and  has  been  decided  by  almost 
every  court  in  the  land,  all  of  which,  we  believe,  have 
maintained  a  doctrine  that  it  is  not  negligence  for  a 
railroad  company  to  construct,  or  permit  to  be  con- 
structed, overhanging  bridges,  water  spouts,  coal 
sheds,  eaves  from  sheds,  etc.,  so  low  as  not  to  permit  a 
brakeman  to  stand  upright  on  the  top  of  a  box  car  ; 
that  if  the  brakeman  knew,  or  was  presumed  to  know, 
of  the  existence  of  such  obstruction,  he  assumed  the 
risk,  and  could  not  recover."  They  quote  from  Bross- 
man  v.  Railroad  Co.,  113  Pa.  St.  490,  6  Atl.  226; 
Baylor  t;.  Railroad  Co.,  40  N.  J.  Law,  23;  Rock  v. 
Mining  Co.  (Sup.)  15  N.  Y.  Supp.  872  ;  Piatt  v.  Rail- 
way Co.  (Iowa)  51  N.  W.  254  ;  Lynch  v.  Railroad  Co. 
(Sup.)  18  N.  y.  Supp.  417  ;  and  Gibson  v.  Railway 
Co.,  63  N.  y.  449, — in  support  of  that  position,  and 


Am.  &  Engr.  ASSUMPTION  OF  RISK*  469, 

R.  Cas. 

Gusman  v.  Caffrej  Cent.  R.  &  R.  Co. 

direct  the  attention  of  the  court  to   numerous  other 
decisions   by   reference.     PlaintifiFs  maintain  that  the 
doctrine  contended  for  is  not  law,  and  has  never  been 
recognized  in  Louisiana.     They  contend,  on  the  author- 
ity  of  Shear.    &   R.   Neg.  (4th  Ed.)  §  198;    Beach, 
Contrib.    Neg.    §    134 ;    and   Patt.   Ry.   Ace.    Law, 
§      289:       '*(!)     That    an     overhead     beam     across 
the    track    of    a     railway     company,     which    is    too 
low  for  a  brakeman  to  pass  beneath  while  standing* 
upon  the  top  of  a  box  car,  is  an  essentially  murderous 
contrivance  ;  and  its  maintenance,  especially  after  it  has 
become  useless,  is  gross  negligence.     (2)  The  risk  of 
injury  from  such  a  structure  is  not  assumed  by  an  em- 
ployee where  the  dangerous  apparatus  is  under  the 
exclusive  control  of  the  employer,  who  could  easily 
have  removed  it,  and  whose  duty  it  was  to  have  done 
so/'     We  are  of  the  opinion  that  the  district  court 
erred  in  sustaining  defendants'  exception.     Defendants 
should  answer  and  the  issues  be  determined  after  all 
the  facts  and  circumstances  of  the  case  are  before  the 
court.     It  is  rare  that  abstract  propositions 
of  law  are  so  fixed  and  absolute  as  not  to  be  JJ|J|f*fiJ',?'t,^ 
modified  or  controlled  by  the  special  facts  of  diS^  * 
the  cases  to  which  they  are  sought  to  be 
applied.     While  defendants'  proposition,  that  *'it  is  not 
negligence  in  a  railroad  company  to  construct,  or  permit 
to  be  constructed,  overhanging  bridges,  etc., 
over   its  tracks,  so  low  as  not  to  permit  a  '^■Jj^jjjj;';^ 
brakeman  to  stand  upright  on  the  top  of  a  Itraetore-Jejii. 
box  car,"  might  be  true  in  some  special  case,  fiiV oFEUk.'"'^" 
under  exceptional  circumstances,  it  is  cer- 
tainly not  true  as  a  general  proposition.     On  the  other 
hand,  were  it  true  that  if  a  brakeman  knew,  or  was 
presumed  to  know,  of  the  existence  of  such  a  construc- 
tion,  he   would    be  held,  as  a  general   rule,  to   have 
assumed  the  risk  of  injury  therefrom,  it  is  not  true 
that  the  mere  fact  of  such  knowledge  carries  with  it 
necessarily,  and  on  all  occasions,  and  under  all  circum- 
stances, the  cutting  off  of   the   remedy  for  injuries 
received  by  him  from  such  constructions.     We  are  by 
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no  means  prepared  to  say  that  plaintiffs  could  not, 
through  testimony  properly  received,  under  their  plead- 
ings, present  a  state  of  facts  such  as  would  entail 
liability  on  the  defendants  upon  the  demand.  It  is  par- 
ticularly proper  in  cases  of  the  character  of  the  present, 
resting-  so  largely  on  facts,  that  the  rights  and  obliga- 
tions of  parties  be  tested  after  the  entire  situation  has 
been  developed  and  brought  out  by  testimony.  For  the 
reasons  assigned,  it  is  ordered,  adjudged,  and  decreed 
that  the  judgment  appealed  from  be  annulled,  avoided, 
and  reversed  ;  and  it  is  now  ordered  that  the  suit  be 
reinstated,  and  the  cause  is  hereby  remanded  to  the 
lower  court  for  further  proceedings  according  to  law. 


NOTES. 

Structures  over  Track — Assumption  of  Risk. —  If  an  employee 
remains  in  the  employment  of  a  railway  company  after  he  knows, 
or  ought  to  have  known,  that  an  overhead  bridge  on  its  line  is  in  a 
dangerous  position,  he  will  be  held  to  have  assumed  the  risk  of 
being  injured  by  the  bridge,  and  will  be  charged  with  knowledge  of 
the  danger  if  he  has  been  accustomed  to  pass  under  it  so  frequently 
that  ordinary  observation  ought  to  have  acquainted  him  with  the 
manner  of  its  construction.  Williamson  v.  N.  N.  &  M.  V.  R.  Co., 
34  W.  Va.  657,  48  Am.  A  Eug.  R.  Cas,  276 ;  Owen  v.  New  York  Cent. 
R.  Co.,  1  I^ans.  (N.  Y.)  108;  Golf's  Adm'r  v,  N.  &  W.  R.  Co  ,  36  Fed. 
Rep.  299;  Wells  v,  Burlington,  C.  R.  &  N.  R.  Co.,  56  Iowa  520,  2  Am. 
&  Kng.  R.  Cas.  243 ;  paltimore  &  O.  R.  Co.  v.  Strieker,  51  Md.  47, 
34  Am.  Rep.  291 ;  Rains  v,  St.  Louis,  I.  M.  &  S.  R.  Co.,  71  Mo.  164, 

5  Am.  &  lEing.  R.  Cas.  610;  Pittsburg  A  C.  R.  Co.  v.  Sentmeyer,  92 
Pa.  St.  276,  5  Am.  &  Eng.  R.  Cas.  508;  Hooper  v.  Columbia  A  G.  R. 
Co.,  21  S.  Car.  541,  28  Am.  &  Eng.  R.  Cas.  433 ;  Carbine's  Adm'r  v. 
Bennington  &  R.  R.  Co.,  61  Vt.  348,  38  Am.  &•  Eng.  R.  Cas.  45 ; 
Clark's  Adm'r  v.  Richmond  A  D.  R.  Co.,  78  Va.  709,  18  Am.  A  Eng. 
R.  Cas.  78. 

In  the  absence  of  knowledge  of  the  condition  and  nature  of  the 
structure,  and  of  notice  thereof  from  his  employer,  there  is  no 
assumption  of  risk  by  the  employee.  I/Ouisville,  N.  A.  A  C.  R.  Co. 
V,  Wright,  115  Ind.  378,  33  Am.  A  Eng.  R.  Cas.  370 ;  s.  c,  38  Id.  41 ; 
Baltimore  A  O.  R.  Co.  v.  Rowan,  104  Ind.  88,  23  Am.  &  Eng.  R. 
Cas.  390. 

In  Erslew  et  ux,  v.  New  Orleans  &  N.  E.  R.  Co.  el  aL^  (La.)  6  Am. 

6  Eng.  R.  Cas.,  N.  S.,  436,  it  was  held  that  if  an  employee  of  a 
steam-railway  company  knew,  or  ought  reasonably  to  have  known, 
the  precise  danger  to  him,  in  the  course  of  his  employment,  of  a 
guy  wire  of  a  street-railway  company,  which  was  stretched  over  the 
track  of  the  steam-railway  company,  and  saw  fit,  notwithstandinir 
the  risk,  to  continue  in  his  employment,  he  might  be  held  to  have 
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asstimed  the  extraordinary  risk,  as  well  as  the  ordinary  risks,  of 
his  service.  Btit  this  consequence  must  rest  upon  positive  knowl- 
edg-e  or  reasonable  means  of  positive  knowledg-e  of  the  precise 
dang-er  assumed.  ^ 

See,  contra^  Pennsylvania  R.  Co.  z'.  Sears,  (Ind.)  34  N.  E.  Rep.  15, 
wherein  it  was  held  that  the  danger  of  a  low  overhead  bridge  was 
not  one  of  the  risks  incident  to  the  employment  of  a  brakeman. 

Same — Contributory  Negligence. — In  some  cases  it  has  been  held 
that  a  railway  company  is  not  liable  for  injuries  to  employees  who 
had  knowledg-e  of  the  dang'erous  character  of  the  bridg-e,  the  g'round 
of  the  decisions  being-  that  they  must  have  been  g-uilty  of  neg-li- 
gence  contributing*  to  their  injuries.  Lojiisville  &  N.  R.  Co.  v. 
Hall,  91  Ala.  112,  48  Am.  &  Eng-.  R.  Cas.  170  ;  Stirk  v.  Central  R.  & 
B.  Co.,  79  Ga.  495 ;  Riley  v,  Connecticut  River  R.  Co.,  135  Mass.  292, 
15  Am.  &  Eng.  R.  Cas.  181 ;  Brossman  r.  Lehigh  Valley  R.  Co.,  113 
Pa.  St.  491;  Stoneback  r.  Thomas  Iron  Co.,  (Pa.),  2  Cent.  Rep. 604; 
Clark's  Adm'r  v.  Richmond  &  D.  R.  Co.,  78  Va.  709,  18  Am.  &  Eng. 
R.  Cas.  78.  And  this  is  especially  true  where  the  employee  has 
been  especially  warned  when  approaching  the  bridge.  Devitt  v, 
Pac.  R.  Co.,  50  Mo.  302.  In  an  action  by  a  brakeman  fo!r  damages 
through  being  struck  by  an  overhead  bridge,  the  plaintiff's  testi- 
mony showed  that  he  knew  of  the  bridge  and  its  location  ;  that  for 
six  or  seven  months  while  employed  upon  the  road  as  a  fireman  he 
passed  under  it  daily  ;  that  he  also  passed  under  it  daily  during  a 
period  of  three  weeks  while  employed  as  a  brakeman  ;  that  the 
bridge  was  in  sight  when  he  turned  his  back  on  it  to  go  to  the  rear 
of  the  train,  and  that  while  he  was  thus  proceeding  he  was  struck 
and  injured.  Held^  that  as  his  evidence  showed  that  he  must  have 
known,  had  he  exercised  ordinary  care  and  observation,  that  the 
bridge  was  not  of  sufficient  height  to  permit  a  person  to  pass  under 
it  while  standing  on  top  of  a  l)ox  car,  he  was  guilty  of  contributory 
negligence,  and  that  a  nonsuit  ought  to  have  been  granted.  Williams 
V.  Delaware,  L#.  &  W.  R.  Co.,  116  N.  Y.  628,  41  Am.  &  Eng.  R.  Cas. 
254. 

A  conductor  went  on  top  of  a  box  car  of  his  train,  in  violation  of 
his  company's  rules,  and  was  struck  and  killed  by  a  scaffold  over  a 
bridge.  Held,  that  he  was  guilty  of  contributory  negligence.  San 
Antonio  &  A.  R.  Co.  v,  Wallace,  76  Tex.  636,  44  Am.  &  Eng.  R.  Cas. 
564. 

But  in  Ma  her  v,  Boston  &  A.  R.  Co.,  (Mass.)  32  N.  E.  Rep.  950,  an 
action  to  recover  for  the  death  of  a  brakeman  knocked  from  a  car 
by  an  overhead  bridge,  where  it  appeared  that  the  duty  of  the  de- 
ceased required  him  to  be  on  the  rear  car  of  the  train  which  was  a 
tall  refrigerator  car,  it  was  held  that  he  was  not  guilty  of  contribu- 
tory negligence.  See  Nelson's  Adm'r  v,  C.  &  O.  R.  Co.,  88  Va.  971, 
54  Am.  &  Eng.  R.  Cas.  82;  Wallace  v.  Central  Vermont  R.  Co.,  138 
N.  Y.  302,  59  Am.  &  Eng.  R.  Cas.  264. 
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Amory  Manf'g  Co. 

V, 

Gulf,  C.  &  S.  F.  Ry.  Co. 

{Supreme  Court  of  Texas,  March  26,  /Sg6.) 

Carriers  of  Goods — Cotton  Destroyed  by  Fire — Bill  of  Lading— 
Construction.* — A  railway  company  executed  to  a  shipper  a  bill  of 
lading'  for  cotton  which  had  been  delivered  to  a  compress  company 
to  be  compressed,  and  was  on  the  platform  of  the  compress  com- 
'pany.  After  the  execution  of  the  bill  of  lading,  and  while  the 
cotton  was  still  on  the  compress  company's  platform,  it  was 
destroyed  by  fire.  The  bill  of  lading  stipulated  that  neither  the 
railway  company  nor  any  of  its  connecting  carriers  should  be  liable 
for  loss  or  damage  to  cotton  **while  in  transit,  or  while  in  depot  or 
place  of  transshipment,  or  of  landing  at  place  of  delivery."  Held, 
that  such  cotton  was  not  constructively  in  transit,  and  that  the 
limitation  in  the  bill  of  lading  must  be  construed  to  mean  the  depot 
of  transshipment,  and  not  the  receiving  depot. 

Error  to  Fifth  supreme  judicial  district  court  of 
civil  appeals.     Reversed, 

Coke  &  Coke,  for  plaintiff  in  error. 

Alexander,  Clark  &  Hall,  for  defendant  in  error. 

Gaines,  C.  J.  This  suit  was  brought  by  the  plain- 
tiff in  error  against  the  defendant  in  error  to  recover 
the  value  of  50  bales  of  cotton.  The  cotton  was  bougfht 
by  J.  H.  Brown  &  Co.,  and  was  placed  upon  the  plat- 
form of  a  compress  company  at  Honey  Grove,  Tex., 
for  the  purpose  of  being*  compressed.  While  it  was 
still  in  possession  of  the  compress  company^,  and  upon 
its  platform,  the  defendant  in  error  executed  to  Brown 
&  Co.  a  bill  of  lading-  therefor,  in  which,  upon  certain 
conditions,  it  bound  itself  to  transport  the  cotton  to 
Manchester,  N.  H.  After  the  execution  of  the  bill  of 
lading,  and  while  the  cotton  still  remained  upon  the 
platform,  it  was  destroyed  by  fire.  It  was  admitted 
upon  the  trial  that  at  the  time  of  the  loss  the  cotton  was 

*See  notes  at  end  of  case. 
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the  property  of  the  plaintifiF.  The  trial  court  found 
that  the  fire  was  not  the  result  of  the  neg^Iigfence  of  the 
defendant  company,  and  held  that  by  reason  of  certain 
stipulations  in  the  bill  of  lading,  which  restricted  its 
liability  as  at  common  law,  the  defendant  was  not 
liable.  The  judgement  of  the  trial  court  was  affirmed 
by  the  court  of  civil  appeals.  The  errors  assigned  in 
this  court  are :  First,  thait  it  was  error  to  hold  that 
under  the  bill  of  lading  the  defendant  was  exempted 
from  liability  for  the  loss  of  the  cotton  while  at  the 
compress  ;  and,  second,  that  the  evidence  was  not  suffi- 
cient to  show  that  the  cotton  was  not  destroyed  through 
the  negligence  of  the  defendant. 

In  our  view  of  the  case,  the  determination  of  the  first 
assignment  renders  a  decision  of  the  other  unnecessary. 
Omitting  so  much  as  has  no  bearing  upon  its  construc- 
tion, the  special  provision  in  the  bill  of  lading  reads  as 
follows :  '*The  packages  aforesaid  [the  cotton]  must 
pass  through  the  custody  of  several  carriers  before 
reaching  their  destination,  and  it  is  understood  as 
a  part  of  the  consideration  for  which  said  pack- 
ages are  received,  that  the  exceptions  from  liability 
made  by  such  carriers  respectively  in  their  several 
bills  of  lading  for  through  freight  shall  operate 
in  the  carriage  by  them  respectively  of  said  pack- 
ages; as  though  herein  inserted  at  length ;  and  espe- 
cially that  neither  this  company,  nor  any  of  said 
carriers,  while  in  transit,  or  while  in  depot  or  place  of 
transshipment,  or  of  landing  at  place  of  delivery,  shall 
be  liable  *  ♦  *  for  loss  or  damage  to  hay,  hemp, 
cotton,  *  *  *."  In  order  to  sustain  the  ruling  of 
the  court  of  civil  appeals  and  of  the  trial  court,  it  must 
be  held  that  the  cotton,  while  upon  the  platform  of  the 
compress  company,  was  either  "in  transit"  or  "in  de- 
pot," within  the  meaning  of  these  terms  as  used  in  the 
bill  of  lading.  The  rule  is  elementary  that  if  a  written 
contract,  wh6n  viewed  as  a  whole,  and  in  the  light  of 
the  attendant  circumstances,  reasonably  admits  of  two 
constructions,  that  one  is  to  be  adopted  which  is  least 
favorable  to  the  party  whose  language  it  is.  To  no 
class  of  contracts  has  the  rule  been  applied  with  more 
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stringency  than  to  those  in  which  common  carriers 
seek  to  limit  their  liability  as  it  exists  at  common  law. 
In  general,  not  only  are  the  bills  of  lading  drawn  by 
the  carrier,  and  tendered  to  the  shipper  to  be  accepted 
by  him  without  alteration,  but  they  are  also  executed 
upon  forms  prepared  for  the  purpose  of  protecting  the 
interest  of  the  carrier,  with  all  the  care  and  ability 
which  experience  in  the  business  and  professional  skill 
can  bring  to  bear  upon  the  subject.  The  rule  does 
not  require  that  a  strained  construction  should  be  put 
upon  the  contract  of  shipment,  in  order  to  favor  the 
shipper  ;  but,  rather,  that,  in  case  of  a .  reasonable 
doubt  as  to  which  of  two  constructions  best  accords 
with  the  intent  of  the  parties,  that  should  prevail 
which  is  least  favorable  to  the  carrier. 

Was  the  cotton,  while  on  the  compress  platform,  **in 
transit,"  within  the  meaning  of  the  bill  of  lading  ?  It 
is  contended  upon  the  one  side  that  the  words  "in 
transit"  are  the  equivalent  of  the  words  "///  transitu^^'' 
and  that  goods  in  the  hands  of  a  carrier  are  in  transit 
from  the  moment  of  delivery  to  the  carrier  until  they 
reach  the  hands  of  the  consignee.  In  a  sense,  the 
meaning  of  the  two  phrases  is  the  same.  The  one  is  a 
literal  translation  of  the  other.  But,  as  actually  em- 
ployed, they  have  a  materially  different  meaning  and 
application.  *'In  transit"  means  literally  in  course  of 
passing  from  point  to  point,  and  such  is  its  common 
acceptation.  Such,  also,  is  the  literal  meaning  of  the 
phrase  '*/w  trayisitic^''^  but,  for  the  sake  of  convenience 
in  defining  the  right  of  a  creditor  to  stop  goods  which 
have  been  sold  but  not  delivered  to  an  insolvent  pur- 
chaser, they  have  been  given  a  broader  technical  sig- 
nification. It  may  be  doubted  whether  the  phrase  is 
ever  used  in  our  language  in  any  other  connection.  It 
would  seem,  therefore,  that,  if  the  parties  to  the  con- 
tract in  question  had  desired  to  employ  a  single  phrase 
which  would  cover  the  carrier's  exemption  from 
liability  from  the  time  the  goods  were  received  by 
it  until  it  had  delivered  them  to  the  consignee, 
they  would  have  used  the  more  comprehensive  term**. 
Had  they  done  so,  a  more  difficult  question  would  have 
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been  presented.  But  here  the  words  '*in  transit," — the 
words  actually  used, — according-  to  their  ordinary  sig- 
nification, apply  only  to  the  cotton  from  the  time  the 
transportation  was  to  begin  until  the  time  it  was  to  end 
under  the  contract.  The  cotton,  not  having  been  set  in 
motion  towards  its  destination  was  not  in  fact  in  transit ; 
and  we  cannot  hold  it  constructively  in  transit  while  on 
the  platform,  without  unwarrantably  extending  the 
meaning  of  a  well-defined  word,  and  doing  violence  to 
a  well-established  canon  of  construction.  Our  inter- 
pretation of  the  word  is  strengthened  by  the  fact  that, 
in  addition  to  exemption  while  in  transit,  the  contract 
also  provides  that  the  company  is  not  to  be  liable  for 
loss  of  the  cotton  while  in  depot  or  place  of  transship- 
ment, or  of  landing  at  place  of  delivery.  If  the  words 
"in  transit"  are  to  be  given  the  broad  construction  con- 
tended for,  then  this  additional  provision  is  unneces- 
sary. It  is  to  be  presumed  that  the  express  provision 
that  the  company  was  not  to  be  liable  for  loss  while  in 
depot  or  place  of  transshipment  or  of  landing  at  place 
of  delivery,  was  incorporated  for  a  purpose,  and  the 
inference  is  strong  that  the  purpose  was  to  supply  that 
which  would  have  been  wanting  without  it.  In  the 
absence  of  the  well-recognized  rule  of  construction 
applicable  to  these  contracts,  we  should  be  constrained 
to  hold  that  the  phrase  "while  in  transit"  did  not 
exempt  the  company  from  the  loss  of  the  cotton  before 
transportation  actually  began  ;  and,  in  any  event  there 
is  such  grave  doubt  as  to  the  construction  of  the  phrase 
as  would  require  that  the  doubt  should  be  resolved  in 
favor  of  the  shipper.  The  question  has  been  passed 
upon  in  two  cases,  in  both  of  which  the  ruling  was  in 
accordance  with  our  view.  Deming  v.  Storage  Co., 
90  Tenn.  310,  17  S.  W.  89;  Menzell  v.  Railway  Co., 
1  Dill.  531,  Fed.  Cas.  No.  9,429. 

We  come  then  to  the  question,  was  the  cotton  *'in 
depot,"  within  the  meaning  of  the  contract,  when  it 
was  destroyed  ?  The  clause  in  which  the  words  quoted 
are  found  admits  of  two  constructions, — one  as  if  it 
read,  **or  while  in  depot,  or  while  in  place  of  trans- 
shipment"; the  other,  as  if  the  words  were,  "while 
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in  depot  of  transshipment  or  place  of  transshipment." 
If  the  former  be  the  correct  rendering'  of  the  clause, 
then  the  company  would  not  have  been  liable  for  the 
loss  of  the  cotton  while  at  its  depot  at  the  initial  point 
of  the  carriage,  and  we  would  have  the  question  whether 
the  compress  platform  should  be  deemed  a  depot  within 
the  meaning-  of  the  contract.  But  we  think  the  latter 
the  better  construction.  The  words  **depot"  and 
'•place"  stand  in  close  connection,  being  separated  only 
by  the  disjunctive  conjunction,  and  by  a  strict  gram- 
matical constriiction  occupy  precisely  the  same  relation 
to  the  other  words  of  the  clause.*  If  it  were  intended 
to  say  * 'depot  or  other  place  of  transshipment,"  the 
words  accurately  expressed  the  idea,  and  no  others  are 
necessary  to  be  supplied.  But,  if  it  were  intended  to 
mean  any  depot,  then,  to  express  fully  and  accurately 
the  meaning,  we  must  insert  the  word  "in,"  or  "while 
in,"  before  the  word  "place."  In  addition,  the  punc- 
tuation supports  our  construction  of  the  language.  If 
there  had  been  a  comma  after  the  word  "depot,"  it 
would  have  indicated  that  it  was  the  purpose  to  detach 
that  word  from  those  next  succeeding,  and  to  render  it 
independent  of,  and  unqualified  by,  them.  But  the  in- 
strument, though  in  print,  as  appears  from  a  facsimile 
found  in  the  transcript,  and  though  carefully  and  cor- 
rectly punctuated,  has  no  comma  at  the  place  indicated. 
This  we  think  tends  to  show  that  it  was  intended  that 
the  word  "depot"  should  be  qualified  by  the  subse- 
quent words  in  the  clause,  and  that  only  depots  of 
transshipment  were  meant.  The  supreme  court  of  the 
United  States  says  that  "punctuation  is  a  most  fallible 
standard  by  which  to  interpret  a  writing,"  but  "it  may 
be  resorted  to  when  all  other  means  fail."  Ewing  v. 
Burnet,  11  Pet.  41.  It  would  seem  that  the  clause  in 
question  was  inserted  with  a  view  to  meet  the  decision 
in  Mens^ell  v.  Railway  Co.,  siipra^  in  which  Judge 
Dillon  held  that  the  words  "in  transit,"  in  a  similar 
bill  of  lading,  did  not  exempt  the  carrier  from  liability 
for  the  goods  while  in  its  depot  at  a  place  of  transship- 
ment. It  may  be  true  that  no  satisfactory  answer  can 
be  given  to  the  question  why  the  defendant  should 
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limit  its  liability  from  the  very  moment  the  transporta- 
tion began  until  the  delivery  of  the  cotton  to  the  con- 
signee, and  it  should  omit  to  limit  it  at  its  receiving 
depot.  It  may  be  that  its  intention  was  to  make  its 
exemption  general,  and  to  contract  that  it  should  not  be 
liable  for  the  loss  of  the  property  either  while  in  transit, 
or  while  at  the  place  it  was  received,  or  a  place  of 
transshipment,  or  the  place  of  delivery.  But  that  is 
not  the  question.  The  inquiry  is,  did  it  sio  express 
that  intention  that  the  shipper,  upon  the  inspection  of 
the  bill  of  lading,  should  have  seen  that  it  admitted  of 
no  other  reasonable  construction?  As  has  been  seen, 
we  are  of  the  opinion  that  the  question  must  be  an- 
swered in  the  negative,  and  the  maxim,  ^^ Fortius  con- 
tra  f>roferentem^^''  must  apply. 

The  case  having  been  tried  without  a  jury,  the  trial 
court  found  the  facts,  and  his  conclusions  in  that 
respect  are  not  controverted.  The  value  of  the  cotton 
was  fixed  by  the  agreement  of  the  parties  at  the  trial. 
Accordingly,  the  judgments  of  the  district  court  and  of 
the  court  of  civil  appeals  are  reversed,  and  judgment 
is  here  rendered  for  the  plaintiflF  in  error  for  the  value 
of  the  property  at  the  time  of  its  destruction,  with 
interest  as  a  part  of  the  damages. 

NOTES. 

Liability  of  Carrier  for  Cotton  in  Compress — Effect  of  Stipulation. 
— A  stipulation  in  a  bill  of  lading*  that  a  railroad  company  shall  not 
be  liable  for  any  cotton  while  in  compress,  exempts  such  carrier 
from  liability  for  loss  occurring-  therein,  although  the  compress 
company  is  the  carrier's  agent  to  receive  the  cotton  ;  but  under  such 
circumstances,  a  stipulation  of  exemption  from  liability  for  loss 
while  in  any  **depot"  or  "station"  does  not  cover  loss  occurring-  in 
said  compress.  Deming  v.  Merchants*  Cotton  Press  &  Storag-e  Co., 
(Tenn.)  17  S.  W.  Rep.  91. 

Where  cotton  is  still  in  the  possession  of  a  compress  company  and 
the  railroad  company  has  not  received  the  actual  custody  and  con- 
trol of  it  nor  given  any  bill  of  lading  for  it,  the  latter  company 
cannot  be  considered  as  having-  received  it  nor  can  it  be  held  liable 
for  its  loss,  though  it  miay  have  failed  to  furnish  cars  for  the  re- 
moval of  the  cotton  as  rapidly  as  it  had  contracted  to  do.  St.  I/Ouis, 
etc.,  R.  Co.  V,  Commercial  Union  Ins.  Co.,  139  U.  S.  223.  See  also 
St.  Louis,  etc.,  R.  Co.  v.  Knight,  122  U.  S.  79,  30  Am.  &  Eng.  R. 
Cas.  88. 

The  foregoing  rule  is  true,  although  the  carrier  may  have  issued 
bills  of  lading  for  the  cotton,  and  although  a  statute  of  the  state 
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may  expressly  prohibit  warehousemen  and  carriers  from  issuing- 
receipts  or  bills  of  lading-  except  for  g-oods  actually  in  their  posses- 
sion. The  object  of  such  a  statute  is  merely  to  protect  holders  of 
such  receipts  or  bills  of  lading.  Martin  v.  St.  Louis,  etc.,  R.  Co., 
55  Ark.  510,  56  Am.  &  Eng.  R.  Gas.  112. 

Bill  of  Lading  as  Evidence  of  Delivery. — The  delivery  of  goods  to  a 
carrier  is  not  conclusively  proven  by  the  fact  that  a  bill  of  lading 
has  been  issued.  Martin  v.  St.  L#ouis,  etc.,  R.  Co.,  56  Am.  &,  Eng. 
R.  Cas.  112,  55  Ark.  510;  St.  L<ouis,  etc.,  R.  Co.  v.  Commercial  Union 
Ins.  Co.,  139  U.  S.  223,  49  Am.  &  Eng.  R.  Cas.  137.  See  also  Marine 
Ins.  Co.  V.  St.  L/Ouis,  etc.,  R.  Co.,  41  Fed.  Rep.  643,  43  Am.  &  Eng. 
R.  Cas.  79 ;  California  Ins.  Co.  v.  Union  Compress  Co.,  133  U.  S. 
387  ;  St.  Louis,  etc.,  R.  Co.  v.  Knight,  122  U.  S.  79,  30  Am.  &  Kng. 
K.m  v^as.  oo. 

A  different  rule  is  announced  in  Deming  v.  Merchants*  Cotton 
Press,  etc.,  Co.,  90  Tenn.  306,  17  S.  W.  Rep.  91,  where  it  is  held  that 
a  carrier's  liability  for  cotton  begins  with  the  delivery  of  the  cotton 
to  a  warehouseman  for  compression  for  shipment,  where  by  con- 
tract, express  or  implied,  the  carrier  has  authorized  the  warehouse- 
man to  receive  cotton  for  him,  at  the  warehouse,  and  give  receipts 
therefor  to  the  owners,  to  insure  it  for  the  carrier's  benefit,  and  to 
hold  and  compress  it  for  shipment  over  the  carrier's  line,  the  latter 
issuing  bills  of  lading  to  the  owners  of  the  cotton,  before  taking 
actual  custody  and  charge  of  it,  upon  the  presentation  and  surren- 
der of  the  warehouseman's  receipts. 

See  also  Otis  Co.  v.  Missouri  Pac.  R.  Co.,  112  Mo.  622,  55  Am.  & 
Eng.  R.  Cas.  636,  where  the  railroad  company  was  held  liable  for 
the  loss  of  cotton  which  was  destroyed  by  fire  while  in  the  hands  of 
the  compress  company  for  compression,  it  appearing  that  the  de- 
fendant company  had  hauled  the  cotton  to  the  compress  and  had  a 
contract  and  had  issued  a  bill  of  lading  under  which  it  was  to  haul 
the  cotton  to  a  distant  point. 


Oilman 

V. 

Boston  &  M.  R.  R. 

{Supreme  Judicial  Court  of  Massachusetts ^  Suffolk^  May  21  ^  iSgy,) 

Carriers  of  Passengers — Ice  on  Car  Step— Railroad— Reasonable 
Care — Question  for  Jury.* — In  an  action  for  damages  against  a 
railroad  company,  where  a  person  slips  and  is  injured  by  a  fall 
caused  by  snow  and  ice  on  steps  of  railrbad  car,  it  is  a  question  for 
the  jury  to  say  from  the  evidence  whether  or  not  the  railroad  used 
reasonable  care  in  keeping  the  steps  in  proper  condition. 

Same — Passenger's  Duty — Question  for  Jury. — In  same  action  the 
question  of  passenger's  care  is  also  question  for  jury. 

*See  note  at  end  of  case. 
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Exceptions  from  Suffolk  county  superior  court. 
Exceptions  ovemded, 

William  D.  Turner  and  Henry  C.  Altwill^  for 
plaintiff. 

Solomon  Lincohi  and  Francis  P.  Sears^  for  de- 
fendant. 

Holmes,  J.  This  is  an  action  for  personal  injuries 
caused  by  the  plaintiff's  slipping"  upon  an  CM«8ute4 
accumulation  of  snow  and  ice  on  a  step  of 
one  of  the  defendant's  cars.  The  car  was  part  of  a 
train  which  just  had  run  from  Rockport  to  Boston,  and 
the' jury  found,  in  answer  to  a  question  from  the  judgfe, 
that  the  snow  and  ice  were  on  the  steps  of  the  car  be- 
fore it  left  Rockport.  The  real  questions  raised  by 
the  exceptions  are  whether  there  was  any  evidence 
which  warranted  this  finding,  and,  if  so,  whether  it 
warranted  the  conclusion  that  the  defendant  was  liable 
for  not  having"  cleared  the  step.  A  ruling  was  asked 
to  the  effect  that  a  railroad  company  is  not  bound  to 
keep  an  exposed  platform  clear  while  in  transitu  during 
a  storm,  and  the  jury  were  instructed  that  there  was 
no  rule  of  law  which  absolutely  requires  it,  but  that  it 
was  for  them  to  say  what  was  reasonable.  Consider- 
ing the  evidence  as  to  the  middle  brakeman's  duty,  we 
are  not  prepared  to  say  that  there  was  error  in  the 
instructions  as  applied  to  a  local  passenger  train,  but 
this  we  need  not  decide,  as  the  verdict  of  the  jury  went 
on  a  different  view  of  the  facts.  If  the  snow  and  ice 
upon  which  the  plaintiff  slipped  were  on  the  step  before 
the  train  started,  there  is  no  need  to  consider  what  the 
defendant's  duties  would  have  been  if  they  had  ac- 
cumulated during  the  passage  of  the  train. 

We  cannot  say  that  the  jury  were  not  warranted  in 
their   finding*.     There  was  evidence  of  a  snowstorm 
which  lasted  all  day  in  Salem,  and  most  of 
the  day  in  Boston.     It  is  not  unfair  to  infer  S5en-*iwM 
that  so  persistent  a  storm  extended  to  Rock-  JJieuwT*****'" 
port.     There  was  evidence  that  it  stopped 
snowing"  in  Boston  at  9  in  the  evening,  and  that  it  was 
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not  snowing-  at  Salem  a  little  over  half  an  hour  later, 
when  the  plaintiff  left  a  concert  there,  and  took  the 
train.  The  snow  was  hard  as  if  it  had  been  there 
some  time.  If  this  evidence  was  believed,  it  was  a 
possible  inference  that  the  snow  was  on  the  step  before 
the  train  started.  If  so,  and  if  it  was  in  such  a  con- 
dition that  it  was  likely  that  some  one  would  slip  upon 
it,  the  jury  was  warranted  in  finding  that  the  condition 
ougfht  to  have  been  remedied  at  the  earliest  practicable 
moment.  Weston  v.  Railroad  Co.,  73  N.  Y.  595  ; 
Neslie  v.  Railway  Co.,  113  Pa.  St.  300,  6  Atl.  72.  See 
Dodge  V.  Steamship  Co.,  148  Mass.  207,  19  N.  E.  373. 
The  cases  of  Palmer  v.  Pennsylvania  Co.,  Ill  N.  Y. 
488,  18  N.  E.  859,  and  Kelly  v.  Railway  Co.,  112  N. 
Y.  443,  20  N.  E.  383,  are  distinguishable. 

The  question  of  the  plaintiff's  care  was  for  the  jurj-. 

She  may  have  had  no  reason  to  expect  ice  on 

8we-PMMiiifer'»  the  steps,  and  she  fell  at  the  same  instant 

jary.   '**  *"  *'  that  her  daughter  warned  her.     Fleck   v. 

Railway  Co.,  134  Mass.  480  ;  Bethmann  v. 
Railroad  Co.,  155  Mass.  352,  29  N.  E.  587. 

Exceotions  overruled. 


,  NOTE. 

Ice  on  Car  Step. — In  Neslie  v,  Secpnd  and  Third  Sts.  Pass.  R.  Co., 
27  Pa.  180,  and  Fleck  z/.  Union  R.  Co.,  16  Mass.  372,  it  is  held  that 
the  question  of  snow  and  ice  on  platform  is  one  for  the  jury  to  pass 
on  as  to  "Whether  or  not  the  road  was  guilty  of  negligence  in  leav- 
ing it  there  when  injury  was  sustained. 

The  case  of  Palmer  v.  Pennsylvania  R.  Co.,  37  N.  Y.  150,  holds 
that  a  railroad  company  is  under  no  obligation  to  remove  the  effects 
of  a  continuous  storm  of  snow,  sleet  and  rain  fronl  the  exposed 
platform  of  the  car  while  making  its  passage  between  stations  or 
the  termini  of  its  route,  and  a  passenger  who  has  reason  to  know 
that  there  is  snow  and  ice  upon  platform  and  that  the  company  has 
had  no  reasonable  opportunity  to  effectually  remove  it,  cannot 
recover  damages  for  injuries  sustained  through  a  fall  caused  by 
slipping  thereon.  This  case  is  distinguishable  from  one  reported 
and  two  cited  above  in  the  facts,  and  went  before  the  jury  on  facts. 
See  111  N.  Y.  488, 18  N.  E.  Rep.  859,  19  N.  Y.  S.  R.  493,  reversing  42 
Hun.  656,  4  N.  Y.  S.  R.  888.  See  also  Kelly  v.  Railway  Co.,  37  N.  Y. 
60,  and  note  112  N.  Y.  443,  20  N.  %.  Rep.  383. 
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Gray 

V. 

Boston  &  M.  R.  R. 

(Supreme  Judicial  Court  of  Massachusetts,  Feb,  26 y  iSgy,) 

Carriers  of  Passengers — Ejection  of  Drunken  Person  from  Station 
— Injury  to  Third  Person. — Where  a  person  entering"  the  station  of  a 
railway  company  to  take  a  train  is  injured  through  the  act  of  one 
of  the  company's  servants  in  ejecting  a  drunken  man,  a  Unding*  of 
itcgligent  manag-ement  is  warranted. 

oanrte — Passenger. — In  an  action  to  recover  for  such  injuries  it 
may  be  inferred  that  the  plaintiff,who  testified  that  she  had  traveled 
over  the  defendant's  road  for  15  years,  and  that  she  was  helped  to 
the  ladies'  waiting*  room  after  the  accident,  and  took  the  train  for 
her  home,  was  within  the  defendant's  implied  invitation  to  enter 
the  station,  in  the  absence  of  anything  to  the  contrary. 
.  Same — Ejection  by  Employee — Scope  of  Employment. — Where 
there  is  evidence  tending-  to  show  that  an  employee  of  a  railway 
company  was  employed  specially  for  the  purpose  of  keeping-  the 
men's  waiting-  room  and  closet  in  a  station  clean  and  in  proper  con- 
dition, and  that  it  was  a  part  of  his  duty  to  keep  the  room  and  closet 
clear  of  loafers,  the  jury  is  warranted  in  finding  that  the  ejection 
of  a  drunken  man  from  the  station  was  in  the  scope  of  the  em- 
ployee's employment. 

Same — Same — Liability  of  Company.* — A  railway  company  is  lia- 
ble for  injuries  caused  a  third  i>erson  by  the  act  of  an  employee  of 
the  company  in  ejecting  a  drunken  person  from  its  station,  if  such 
act  was  in  the  scope  01  his  employment,  even  though  he  exceeded 
his  detailed  instructions. 

Exceptions  from  Middlesex  county  superior  court. 
Exceptions  overruled, 

♦See  Lrouisville,  etc.,  R.  Co.  v,  Kelly,  92  Ind.  371,  47  Am.  Rep.  149, 
13  Am.  Sl  E^ng.  R.  Cas.  1,  in  which  case  it  was  held  that  a  carrier  is 
responsible  for  injuries  wilfully  or  carelessly  inflicted  upon  passen- 
gers by  servants  eng-aged  in  the  performance  of  duties,  within  the 
general  scope  of  their  employment,  whether  the  particular  act  was 
or  was  not  authorized  by  the  master,  the  question  in  such  cases 
being  whether  the  servant  was,  when  he  inflicted  the  injury,  acting 
within  the  line  of  his  duties,  and  not  whether  the  particular  act  was 
authorized.  And  the  same  is  true  even  though  the  servant  was 
acting-  contrary  to  orders,  if  the  act  was  in  the  general  scope  of  his 
employment.  Philadelphia,  etc.,  R.  Co.  v.  Derby,  14  How.  (U.S.) 
468  ;  Heinrich  v.  Pullman  Palace-Car  Co.,  20  Fed.  Rep.  100,  18  Am.  A. 
Eng.  R.  Cas.  379. 

8  (N.  s.)  A.  &  E.  R.  Cas.— 31 
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The  amended  declaration,  on  which  the  case  was 
tried,  is  as  follows:  *'And  the  plaintiff  says  the  de- 
fendant is  a  corporation  duly  established  by 
law,  and  a  common  carrier  of  passeng'ers, 
and  in  possession  and  control  of  a  railroad  between 
Boston,  in  the  county  of  Suffolk,  and  Stoneham,  in  said 
county  of  Middlesex,  and  other  points  on  said  railroad, 
over  which  railroad  it  daily  runs  trains  and  carries 
passengers  between  said  Boston  and  said  Stoneham 
and  other  points  on  its  said  railroad  ;  that  said  defend- 
ant corporation  has  its  usual  place  of  business  and  has 
provided  in  said  Boston,  on  Causeway  street,  a  railroad 
station  for  the  convenience  and  safety  of  passeng-ers 
who  desire  to  travel  on  said  trains  between  said  Boston 
and  said  Stoneham  or  other  points  on  said  railroad  ; 
that  the  defendant  corporation  invites  and  requests  per- 
sons who  desire  to  take  said  trains  as  passeng'ers 
between  said  Boston  and  said  Stoneham  to  enter  said  sta- 
tion as  passeng'ers  by  the  entrances  to  said  station  provi- 
ded by  said  corporation;  that  the  plaintiff,  in  the  exercise 
of  due  care,  on  or  about  the  24th  day  of  April,  1894,  at 
the  invitation  and  request  of  said  defendant  corporation 
to  become  a  passenger  on  said  trains,  and  for  the  pur- 
pose of  becoming  a  passenger  on  one  of  the  said 
defendant's  trains  between  said  Boston  and  said  Stone- 
ham, entered  said  station  of  the  defendant  corporation 
through  the  entrance  leading  from  said  Causeway 
street  into  said  station  provided  for  passengers  ;  but 
the  defendant  corporation,  by  its  servants,  so  carelessly 
and  negligently  managed  and  provided  said  entrance 
into  said  station,  and  so  carelessly  and  negligently 
ejected  from  said  station  by  force  and  violence  some 
person  unknown  to  the  plaintiff,  and  while  so  negli- 
gently and  carelessly  ejecting  said  person,  while  the 
plaintiff  was  in  said  entrance  of  said  station  for  the 
purpose  of  being  carried  as  a  passenger  to  Stoneham 
b}^  said  defendant,  forced  said  person  with  force  and 
violence  against  and  upon  said  plaintiff,  whereby  said 
plaintiff  received  severe  bodily  injuries." 
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Af.  T.  Allen  andy^  H.  Murphy^  for  plaintiif. 
George  F.  Richardson^  George  R,  Richardso7i^  and 
Daniel  M.  Richardson^  for  defendant. 

Ai^LEN,  J.     The  defendant  contends  that  there  was 
no  evidence  that  it  failed  to  use  reasonable  care  in  the 
manag-ement  of  the  passag-e.     This  passag*e 
or  corridor  was  a  central  entrance  for  pas-  S?i«*JJ|jJJtt"oi 
seng-ers  and  others  who   were   within   the  }J»i"uti«r-"*' 
implied  invitation  of  the  defendant  to  enter  iaj"nrttTiiir!i 
the  station,  and  it  was  the  defendant's  duty 
to  use  reasonable  care  to  keep  it  safe  for  them.     The 
trouble  came,  not  from  the  unexpected  act  of  a  stran- 
ger, but  from  the  act  of  one  of  the  defendant's  servants 
in  ejecting"  a  drunken  man.     The  defendant  suggests 
that  the  danger  of  injury  of  this  kind   was  so  remote 
and  improbable  that  it  could  not  reasonably  have  been 
anticipated.     This  argument  would  have  more  force  if 
the  act  causing  the  injury  had  come  from  a  strang'er. 
But  it  might  be  found  to  be  negligent  management  not 
to  keep  the  corridor  free  from  violent    acts    of    the 
defendant's  own  servants   which    were   dangerous  to 
persons  entering  there  for  legitimate  purposes.     The 
defendant  also  argues  that  there  was  no  evidence  that 
the  plaintiff  was  a  passenger.     She  testified   . 
that  she  had  traveled  over  this  road  for  15 
years,  had  passed  through  this  passage  a  great  many 
times,  and  that  after  the  accident  she  was  helped  to 
the  waiting  room  for  ladies,  and  took  the  train  for 
home.     In  the  absence  of  anything  to  the  contrary,  it 
might  be  inferred  that  she  was  within  the  defendant's 
implied  invitation  to  enter  there.     The  defendant  fur- 
ther contends  that  there  was  no  evidence   that  their 
servant  was  acting  within  the  scope  of  his 
employment  in  ejecting  the  drunken  man.  JJ^SSrw-' 
There  was  evidence  tending  to  show  that  he  J««p««'Mp»«r- 
was  employed  specially  for  the  purpose  of 
keeping  the  men's  waiting  room  and  closet  clean  and 
in  proper  condition,  and  that  it  was  a  part  of  his  duty 
to  keep  the  room  and  closet  clear  from  loafers.     The 
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jury  mig'ht  well  find  from  the  evidence  that  in  ejecting 
the  drunken  man  the  servant  was  not  *'on  a  frolic  of 
his  own"  (Joel  v.  Morison,  6  Car.  &  P.  501),  but  was 
engaged  in  doing  what  he  was  employed  to  do.    If  this 

was  so,  and  if  his  act  of  ejecting  the  drunken 
wmVorcTrnpi^^^^  ^^^  was  done  for  the  purpose  or  as  a  means 

of  keeping  the  men's  waiting  room  clear 
from  persons  in  that  condition,  then  the  defendant 
might  properly  be  held  responsible,  even  although  he 
might  have  exceeded  his  detailed  instructions.  South- 
wick  V.  Estes,  7  Cush.  385  ;  Howe  v.  Newmarch,  12 
Allen  49 ;  Bowler  v.  O'Connell,  162  Mass.  319,  38  N. 
E.  498,  and  cases  there  cited.  The  defendant  now 
suggests  that  it  did  not  appear  at  the  trial  that  the 
drunken  man  came  from  the  men's  waiting  room  or 
closet.  A  door  opened  from  the  corridor  into  that 
waiting  room,  two  other  doors  into  the  general  waiting  > 
room,  and  one,  at  the  end  of  the  corridor,  into  the  bar* 
ber  sliop.  So  far  as  appears,  no  doubt  was  expressed 
at  the  trial  that  the  drunken  man  had  been  in  the  men's 
waiting  room  or  closet,  and  the  defendant's  servant 
was  not  called  as  a  witness.  The  servant  was  appar^ 
ently  acting  in  the  performance  of  what  he  thought  to 
be  his  duty,  and,  in  the  absence  of  anything  to  show 
the  contrary,  or  any  question  raised  upon  the  point  at 
the  trial,  it  might  be  inferred  that  the  drunken  man 
was  found  in  the  men's  waiting  room  or  closet,  rather 
than  in  the  barber  shop  or  general  waiting  room. 
There  was  no  error  in  submitting  the  case  to  the  jury. 
Exceptions  overruled. 
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Illinois  Cent.  R.  Co. 

V. 

Carter. 

{Supreme  Court  of  Illinois ^  Jan,  /p,  iSgy.) 

Carriers  of  Goods — Limitation  of  Liability  to  its  Own  Line — 
Validity.* — While  a  railway  company  accepting  for  shipment  goods 
destined  to  a  point  beyond  its  line  has  a  legal  right  to  limit  its  lia- 
bility to  its  own  line,  and  to  refuse  to  assume  the  duties  of  a 
through  carrier,  by  contracting  to  that  effect  with  the  shipper,  it 
cannot  do  so  by  a  mere  stipulation  in  its  bill  of  lading,  not  signed 
by  the  shipper,  except  by  assuming  the  burden  of  proof  that  he 
accepted  the  bill  of  lading  consenting  to  such  stipulation. 

Same — Wrongful  Delivery  by  Connecting  Carrier — Liability  of  In- 
itial Carrier.— Goods  were  delivered  by  a  shipper  to  a  carrier  which 
were  destined  to  a  point  beyond  the  carrier's  line,  the  connecting 
carrier,  a  steamboat  company,  being  designated  by  the  shipper  in 
the  bill  of  hiding.  The  shipper  sent  along  with  the  bill  of  lading  a 
general  order  as  to  the  delivery  of  the  goods  to  the  general  agent 
of  the  carrier,  who  was  not,  however,  its  agent  for  the  delivery  of 
goods,  and  subsequently,  on  various  occasions,  sent  him  specific  in- 
structions as  to  the  delivery  of  portions  of  the  shipment,  which  had 
been  stored  b^-  the  steamboat  company  in  its  warehouse.  In  carry- 
ing out  the  instructions  as  to  the  delivery  of  the  goods,  the  steam- 
boat company  wrongly  delivered  a  portion  of  them.  The  steamboat 
company  had  disposed  of  the  goods  in  strict  accordance  with  the 
custom  and  usage  of  steamboat  carriers  at  that  point,  and  there 
was  no  proof  that  the  shipper  had  not  received  notice  of  the  arrival 
of  the  goods  prior  to  the  alleged  wrongful  delivery.  Held,  that  it 
was  error,  in  an  action  against  the  carrier  to  recover  for  such 
alleged  wrongful  delivery,  to  give  an  instruction  that  the  defend- 
ant was  liable  as  a  common  carrier,  notwithstanding  the  storage  of 
the  gx>ods,  unless  it  was  shown  that  the  shipper  expressly  assented 
to  the  limitation  of  the  defendant's  liability  to  its  own  line. 

Same. — ^The  general  agent  of  the  defendant  at  such  point,  who 
was  not  its  agent  for  the  delivery  of  goods,  was,  in  delivering  the 
goods,  the  shipper's  agent,  and  the  liability  of  the  defendant  termi- 
nated with  the  safe  carriage  and  warehousing  of  the  goods  at  their 
destination,  and  the  shipper  must  look  to  the  steamboat  company 
as  warehouseman  for  any  mistake  or  wrongful  delivery  of  the 
goods  by  such  latter  company. 


*See  note  to  Louisville  &  N.  R.  Co.  v.  Tarter  (Ky.),  8  Am.  &  Eng. 
R.  Cas.,  N.  S.,  607. 
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Appeal  from  First  district  appellate   court.     Re- 
versed, 

y.  N.  Fejitress  and  6\  F.  Gwin^  for  appellant. 
Baker  &  Greeley^  for  appellee. 

Wilkin,  J.     On  the  17th  of  June,  1891,  appellee, 
doing  business  under  the  name  of  Carter,  Dinsmore  & 

cisestaM  ^^* '  ^^  ^^^  agent  delivered  to  the  Illiaois 

Central  Railroad  Company,  at  Chicago,  for 
shipment,  1,000  boxes  of  goods  called  **  Combination 
Sets,'*  consisting  of  bottles  of  ink,  inkstands,  etc., 
valued  at  about  SI. 50  each.  At  the  time  the  goods 
were  so  delivered,  a  receipt  for  them,  filled  out  by  the 
agent  of  Carter,  Dinsmore  &  Co.,  was  presented  to 
and  signed  by  the  railroad  company,  which  is  as 
follows  : 

Chicago,  June  17,  1891.  Received  from  Carter,  Dinsmore  &  Co., 
275  Kenzie  street,  on  Illinois  Central  Ry.,  the  following  articles,  io 
good  order,  to  be  delivered  in  like  good  order,  as  addressed,  without 
unnecessary  delay  : 

Marks.  Articles. 

(Original.) 


Carter,  Dinsmore  &  Co., 

St.  Paul,  Minn. 
[In  red] 
No.  28,  Bx.  Stain. 

Please  send  bill  of  lading  in  duplicate  to  Carter,  Dinsmore  &  Co., 
275  E.  Kenzie  street. 


1,000  boxes  ink  in  glass. 
Freight  guaranteed. 
[In  red] 
Via  Diamond  Jo  Route. 


On  the  same  day  a  bill  of  lading-  was  sig-ned  by  the 
company,  and  received  by  the  shipper  through  the  mail 
a  day  or  two  later.  It  contained  a  stipulation  limiting* 
the  liability  of  the  company  to  losses  occurring  upon 
its  own  line.  Carter,  Dinsmore  &  Co.,  were  both 
consig-nors  and  consignees  of  the  goods.  They  were 
safely  carried  to  East  Dubuque,  the  terminus  of  the 
Illinois  Central  Line,  and  there  delivered  to  the  Dia- 
mond Jo  Line  of  Steamboats,  and  bv  it  carried  to  St. 
Paul,  arriving  there  on  June  27,  1891.  Upon  their 
arrival  they  were  stored  b}'  the  steamboat  line  in  its 
warehouse,  to  the  account  of  the  shipper.  The  Illinois 
Central  had  no  depot,  freight  house,  or  other  place  for 
the  storage  of  freight  in  St.  Paul.     Nine  days  after  the 
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arrival,  the  bill  of  lading",  indorsed,  **Deliver  to  C.  S. 
Eaton,  or  to  Fred  H.  Jackson,  as  per  our  telegfraphic 
or  written  instructions,  July  6.  1891.  Carter,  Dins- 
more  &  Co.," — was  addressed  to  *'R.  J.  Williams. 
Esq.,  Ag'ent  111.  Cen.  R.  R.,"  and  received  by  him  in 
due  course  of  mail.  Williams  was  the  only  agent  of 
the  railroad  company  at  St.  Paul,  and  his  authority  was 
limited  to  soliciting-  freight  for  shipment,  although  the 
companv  had  furnished  him  a  letter  head  in  which  he 
was  described  as  ''Gen'l  N.  W.  Agent."  On  the  9th 
of  July  the  shipper,  by  letter,  directed  Williams  to 
deliver  330  of  the  boxes  to  Eaton  &  Jackson,  which 
order  he  gave  to  one  Brockway,  agent  of  the  Diamond 
Jo  Line,  in  charge  of  the  warehouse  where  they  were 
stored,  and  Brockway  delivered  the  goods,  as  directed, 
to  Eaton  &  Jackson.  On  July  14th  another  order  was 
sent  to  Williams,  by  telegram,  directing  100  of  the  re- 
maining boxes  turned  over  to  Eaton,  and  100  to  Jack- 
son, and  200  to  be  forwarded,  consigned  to  themselves, 
at  places  to  be  designated  by  Eaton  &  Jackson.  This 
telegram  was  likewise  turned  over  by  Williams  to 
Brockway,  but  the  latter  delivered  the  whole  400  boxes 
to  Eaton  &  Jackson,  which,  it  is  claimed,  they 
failed  to  account  for  ;  and  this  suit  is  to  recover  from 
the  Illinois  Central  for  the  200  boxes  delivered  to 
Eaton  &  Jackson,  instead  of  being  forwarded  as 
directed .  It  also  appears  that  subsequentl}"  to  the  send- 
ing of  the  telegram  above  mentioned,  on  August  4th, 
an  order  was  sent  to  Williams,  similar  to  the  first, 
directing  270  of  the  boxes  to  be  delivered  to  Eaton  & 
Jackson,  which  was  turned  over  to  Brockway,  and  the 
goods  delivered  as  therein  directed.  The  declaration 
is  in  assumpsit^  and  counts  upon  a  breach  of  duty  on 
the  part  of  the  defendant,  as  a  common  carrier,  for  a 
failure  to  deliver  the  goods  according  to  directions,  to 
which  a  plea  of  iioiiassiimpsit  was  filed  ;  and  upon  issue 
joined  the  cause  was  tried  by  a  jury,  resulting  in  a  ver- 
dict and  judgment  for  the  plaintiff  for  $240.  That 
judgment  has  been  aifirmed  by  the  appellate  court,  and 
the  case  is  now  brought  here  for  review,  a  certificate  of 
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importance  having-  been  granted  by  the  appellate  court. 
The  theory  of  the  plaintiflF's  case  is  that  the  defend- 
ant, by  its  receipt  and  bill  of  lading-,  became  liable,  as  a 

common  carrier,  for  the  through  shipment 
ftStuiM •l^*'"  and  safe  delivery  of  the  goods  at  St.  Paul, 

UM-?aiwitr*'''  a"d  ^^a*  s"^*^  liability  still  existed  when  the 

200  boxes  sued  for  were  delivered  to  Raton 
&  Jackson  contrary  to  the  order  of  July  14th.  That  of 
the  defendant  is  that  by  the  terms  of  the  contract  of 
shipment,  contained  in  the  bill  of  lading,  its  liability 
terminated  with  the  safe  delivery  of  the  goods  to  the 
Diamond  Jo  Line  ;  and,  second,  if  the  undertaking  was 
for  a  through  shipment,  it  discharged  its  duty  and 
liability  by  safely  carrying  the  goods  to  their  destina- 
tion, and  there  placing  them  in  a  secure  warehouse. 
The  boxes  being  marked  for  shipment  to  St.  Paul  when 
received  by  the  defendant,  it  was  its  duty,  f>rima  facie, 
to  carry  to  and  deliver  them  at  that  place,  though 
beyond  its  line  ;  and  while  it  had  the  legal  right  to 
limit  that  liability,  and  refuse  to  take  upon  itself  the 
duty  of  a  through  carrier,  by  contracting  to  that  effect 
with  the  shipper,  it  could  not  do  so  by  a  mere  stipula- 
tion in  its  bill  of  lading,  not  signed  by  the  shipper, 
except  by  assuming  the  burden  of  proof  that  he  accepted 
the  bill  of  lading  consenting  to  such  stipulation.  Rail- 
way Co.  V.  Simon,  160  111.  648,  43  N.  E.  596,  and  cases 
there  cited.  The  importance  of  defining  a  common 
carrier's  duty  where  goods  are  received  for  shipment, 
marked  for  a  destination  to  which  its  own  line  of  car- 
riage does  not  extend,  was,  as  shown  by  the  opinion  of 
this  court  in  Railroad  Co.  v.  Prankenberg,  54  111.  88, 
fully  appreciated,  and  all  the  authorities  bearing  upon 
the  question  then  carefully  considered.  Since  the  rule 
as  above  stated  was  there  announced,  it  has  been  well 
understood  and  uniformly  adhered  to  as  the  law  of  this 
state  ;  and  although  it  has  been  frequently  assailed  as 
not  in  strict  harmony  with  the  decisions  of  other  states, 
adopting  what  is  known  as  the  **English  rule,"  we  are 
not  aware  that  it  has  been  found  impracticable,  or 
operated  unjustly.     We  are  not,  therefore,  disposed  to 
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modify  or  change  it,  thouffh  earnestly  urg^ed  to  do  so  by 
counsel  for  defendant.  Whether  or  not  the  plaintiff 
did  consent  to  the  stipulation  was  a  question  for  the 
jury.  The  correctness  of  the  instructions  of  the  court 
on  this  issue  is  not  seriously  questioned,  and  so  the 
finding-  of  the  jury,  and  the  judg-ment  of  affirmance  in 
the  appellate  court,  must  be  accepted  as  conclusively 
settling"  the  fact  adversely  to  the  defendant. 

It  being*  conceded,  then,  that  it  became  the  duty  of 
the  defendant  to  safely  carry  and  deliver  the  g*oods  at 
St.  Paul,  did  that  duty  continue  to  exist  at 
the  time  of  the  allegfed  loss?  It  is  well  •■■•-''[•■f^** 
settled  that  the  duty  ot  a  railroad  company  nectiif  ctrHw. 
as  a  common  carrier  terminates  when  it  has 
carried  the  g-oods  to  their  destination,  and  there  placed 
them  in  its  own  safe  depot,  or  other  warehouse.  The 
cases  in  this  court  so  holding"  are  cited  in  Gregg"  v. 
Railroad  Co.,  147  111.  550,  35  N.  E.  343.  Nor  is  notice 
to  the  consignee  of  the  arrival  or  storage  necessary 
to  terminate  liability  as  a  carrier,  but,  upon  ware- 
housing the  liability  is  at  once  changed  to  that  of  ware- 
houseman. The  court,  however,  in  this  case,  at  the 
instance  of  the  plaintiff,  instructed  the  jury  as  follows: 
"(2)  The  jury  are  instructed  that  if  they  shall  believe 
from  the  evidence  that  the  200  boxes  of  ink  were  de- 
livered to  Eaton  &  Jackson,  in  violation  of  the  tele- 
g"raphic  instructions  of  J.  W.  Carter,  the  plaintiff,  the 
fact  that  at  the  time  *  *  *  of  such  wrongful  de- 
livery said  boxes  were  in  the  warehouse  of  the  Diamond 
Jo  Line  (if  the  jury  shall  believe  from  the  evidence 
said  boxes  were  in  said  warehouse  at  the  time)  will  not 
prevent  the  plaintiff  from  recovering,  unless  the 
jury  further  believe  from  the  evidence  that  plain- 
tiff had  notice  of,  and  accepted,  the  conditions  con- 
tained in  the  bill  of  lading  introduced  in  evidence." 
•*(4)  The  jury  are  instructed  that  if  they  shall  believe 
from  the  evidence  that  a  mistake  was  made  in  deliver- 
ing the  200  boxes  of  ink,  and  that  such  mistake  was 
made  by  the  agents  of  the  Diamond  Jo  Line,  an  inde- 
pendent common  carrier,  that  nevertheless  the  defend- 
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ant,  the  Illinois  Central  Railroad  Company,  is  liable  to 
the  plaintiflF  for  such  wrong-  delivery,  unless  the  jury 
shall  believe  from  the  evidence  that,  at  the  time  the 
said  ink  was  delivered  to  the  defendant  to  be  carried, 
the  defendant,  by  express  stipulation,  assented  to  by 
the  plaintiff  or  his  a^ent,  limited  its  liability  to  loss 
occurring"  on  its  own  line."  The  action  being*  against 
the  defendant  as  a  common  carrier,  these  instructions 
are  clearly  erroneous,  under  the  foreg-oing  decisions, 
unless  it  can  be  said  that  the  duty  of  the  defendant  was 
other  than  that  of  a  common  carrier  by  rail.  In  other 
words,  if  the  connecting-  line  which  carried  the  goods 
to  their  destination  had  been  a  carrier  by  rail,  their  safe 
carriag-e  and  storage  at  St.  Paul  would  have  terminated 
the  liability  as  a  carrier,  whether  the  defendant's  lia- 
bility w?is  limited  to  its  own  line  or  not.  It  is  insisted, 
however,  that,  the  Diamond  Jo  Line  being  a  carrier  by 
water,  the  liability  could  only  be  changed  to  that  of  a 
warehouseman  by  the  storage  of  the  goods  upon  due 
notice  to  the  shipper  of  their  arrival.  Without  deter- 
mining the  question  as  to  whether,  under  the  circum- 
stances of  this  case,  the  Illinois  Central  assumed  the 
liability  of  a  carrier  by  water  (the  agent  of  the  shipper 
having  filled  up  the  receipt  for  the  goods,  thereby 
prinia  facie  himself  selecting  Che  steamboat  line  as  the 
connecting  carrier),  we  think  it  clear,  from  all  the  facts 
in  the  case,  that  the  instructions  above  set  forth  were 
erroneous.  While  it  is  a  general  rule  that  a  carrier 
by  water  is  required  to  give  notice  of  the  arrival  of  the 
goods  to  the  consignee,  it  is  well  settled  that  such 
notice  may  be  waived,  either  by  the  previous  course  of 
dealing  between  the  parties,  or  by  the  usual  course  of 
business  of  carriers  in  the  same  trade,  in  which  the 
carrier  is  employed  at  the  locality  where  the  goods  are 
landed,  and  this  whether  the*  usage  was  known  to  the 
shipper  or  not ;  the  rule  being  that  every  person  who 
contracts  with  another  for  services  in  his  particular 
trade  is  understood  to  contract  wMth  reference  to  the 
usage  of  the  trade.  '*The  carrier  may  therefore  show, 
as  has  been  repeatedly  held,  the  usage  as  to  the  deliv- 
ery of  the  goods  by  those  engaged   in  the  carriage  of 
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fifoods  by 'water  in  the  particular  port,  or  at  the  partic- 
ular place  of  delivery,  and  that  he  has  acted  according 
to  it."  Hutch.  Car.  §  366,  citing  Dixson  v.  Dunham, 
14  111.  324 ;  Farmers'  &  Mechanics'  Bank  v.  Cham- 
plain  Transp.  Co.,  23  Vt.  186  ;  McMasters  v.  Railroad 
Co.,  69  Pa.  St.  374  ;  Turner  v.  HuflF,  48  Ark.  222.  It 
was  shown  upon  the  trial  of  the  case,  and  not  denied, 
that  the  disposition  of  the  goods  at  St.  Paul  was  in 
strict  accordance  with  the  custom  and  usage  of  steam- 
boat carriers  at  that  point.  We  are  also  of  the  opinion 
that  it  must  be  inferred  from  the  conduct  of  the  shipper, 
in  the  absence  of  proof  to  the  contrary,  that  he  had 
actual  notice  of  the  arrival  of  the  goods  prior  to  the 
alleged  wrongful  delivery  to  Eaton  &  Jackson.  On 
the  6th  of  July  he  sent  a  general  order  to  Williams  for 
the  future  delivery  of  the  goods,  as  **per  our  tele- 
graphic or  written  instructions."  On  the  9th  of  that 
month  he  gave  an  order  for  the  delivery  of  330  boxes 
to  the  same  parties,  whereas  the  mistake  did  not  occur 
until  after  the  order  of  July  14th.  Certainly  it  cannot 
be  said  there  was  no  evidence  tending  to  prove  a  waiver 
of  notice  of  the  arrival  of  the  goods,  or  of  actual  notice 
of  that  fact ;  and  therefore,  in  view  of  the  case,  it  was 
erroneous  to  tell  the  jury,  as  was  done  by  the  instruc- 
tions of  the  court,  that  the  defendant  was  liable  as  a 
common  carrier,  notwithstanding  the  storage  of  the 
goods,  unless  it  was  shown  that  the  shipper  expressly 
assented  to  the  limitation  of  the  defendant's  liability 
for  loss  or  damages  occurring  on  its  own  line. 

As  to  the  suggestion  that  plaintiff's  dealing  with  the 
goods  through  Williams  strengthens  the  case  against 
defendant,  we  think  the  opposite  effect  must 
be  given  to  those  transactions.  Those  acts 
were  in  no  proper  legal  sense  dealings  with  the  defend- 
ant. Williams  was  not  in  fact  the  agent  of  the  Illinois 
Central  Railroad  Company  for  the  delivery  of  goods  at 
St.  Paul,  and  this  is  not  denied.  The  fact  that  he 
appeared  from  the  letter  heads  furnished  by  the  "com- 
pany to  be  its  general  agent  in  no  way  influenced 
plaintiff's  conduct,  and  therefore  he  is  not  in  a  position 
to  insist  that  he  was  in  any  way  misled  thereby  to  his 
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prejudice.  By  his  order  of  July  6th  he  undertook  to 
authorize  Williams  to  deliver  the  g'oods  from  time  to 
time  as  he  might  direct,  and  by  his  subsequent  orders 
of  July  9th  and  I4th  and  August  4th,  made  him  his 
own  agent  to  transfer  the  goods.  On  the  theory  that  it 
was  the  duty  of  the  defendant  to  safely  carry  and  de- 
liver the  goods  at  St.  Paul,  it  was  equally  the  duty  of 
the  consignor,  who  was  also  the  consignee,  to  receive 
them  upon  their  arrival.  Thus,  it  was  said  in  Tar  bell 
V.  Shipping  Co.,  110  N.  Y.  170,  17  N.  E.  721 :  '-The 
duty  of  the  consignee  to  receive  and  take  the  goods  is 
as  imperative  as  the  duty  of  the  carrier  to  deliver. 
Both  obligations  are  to  be  reasonablj'  construed,  having 
reference  to  the  circumstances.  The  stringent  liability 
of  the  carrier  cannot  be  continued  at  the  option  or  to 
suit  the  convenience  of  the  consignee.  The  latter  is 
bound  to  act  promptly  in  taking  the  goods,  and  if  he 
fails  to  do  so,  whatever  other  duty  may  rest  upon  the 
carrier  in  respect  to  the  goods,  his  liability  as  insurer 
by  such  failure  terminates."  Redmond  v.  Steamboat 
Co.,  46  N.  Y.  578 ;  Hedges  v.  Railroad  Co.,  49  N.  Y. 
223.  It  would  be  unreasonable  to  hold  that  the  shipper 
could  deal  with  the  goods  as  he  claims  to  have  done, 
and  still  hold  the  defendant  to  the  strict  liability  of  a 
common  carrier  during  the. indefinite  period  in  which 
he  undertook  to  leave  them  in  the  hands  of  the  carrier 
for  distribution.  Even  if  Williams  had  been  the  agent 
of  the  defendant  for  the  delivery  of  goods,  we  do  not 
understand  that  he  could  thus  extend  the  liability  of 
the. defendant  by  an  arrangement  with  the  shipper  for 
their  distribution  in  the  future,  without  some  evidence 
showing  that  he  had  authority  to  do  so.  We  think  the 
defendant's  liability  terminated  with  the  safe  carriage 
and  warehousing  of  the  property  at  St.  Paul,  and  that 
plaintiflF  must  look  to  the  Diamond  Jo  Line,  as  ware- 
houseman, for  any  mistake  or  wrongful  disposition  of 
the  same  by  it.  The  judgment  of  the  circuit  and 
appellate  courts  will  accordingly  be  reversed,  and  the 
case  will  be  remanded  to  the  former^court,  with  direc- 
tions to  proceed  according  to  the  views  here  expressed. 
Reversed  and  remanded. 
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Kepner 
Harrisburg  Traction  Co. 

{Supreme  Court  of  Pennsylvania^  October  ii^  iSgj,) 

Street  Railways — Breaking  of  Wire — Frightening  Horses — Pre- 
sumption of  Negligence.*— -The  breaking  of  a  trolley  wire  of  an 
electric  railway  company,  whereby  a  horse  is  frightened  and  causes 
injuries  to  a  person  driving  it,  does  not  raise  a  presumption  of  neg- 
ligence on  the  part  of  the  railway  company. 

Appeal  from  Dauphin  county  court  of  common 
pleas.     Affiryned. 

Jas.  A.  Stra7iahan  ?Mi}i  Benjamin  M,  Nead,  for  ap- 
pellant. 

Wolfe  &  Bailey^  for  appellee. 

McCoLrLUM,  J.  While  the  plaintiff  and  Montg^omery 
were  riding  in  a  piano  wagon  on  Market  street,  in  the 
city  of  Harrisburg,  their  horse  was  frightened  by  the 
breaking  of  a  trolley  wire,  and  the  plaintiff,  alarmed 
by  the  noise  and  electric  flashes  occasioned  by  it,  and 
by  the  plunging  of  the  horse,  jumped  or  was  thrown 
from  the  wagon  to  the  ground,  and  was  seriously  in- 
jured thereby.  Neither  the  wagon  or  the  horse,  nor 
the  plaintiff  or  his  companion,  was  struck  or  touched 
by  the  wire,  or  injured  by  the  sparks  emitted  from  it. 
It  is  not  claimed  that  the  occurrence  can  be  attributed 
to  any  defect  in  the  wagon,  or  to  the  negligence  of 
either  of  the  persons  in  it.  The  wire  was  an  essential 
appliance  of  the  defendant  in  the  operation  of  its  road, 
and  it  is  contended  that  the  breaking  of  it  raised  a  pre- 
sumption of  negligence  which,  unanswered,  furnished 
adequate  ground  for  a  recovery  in  the  suit  in  accord- 
ance  with   the   plaintiff's   claim.     The   learned   court 

*See  note  on  Frightening  Horses,  5  Am.  &  Eng.  R.  Cases,  N.  8., 
282. 


494  FRIGHTENING  HORSES.  Vol.  VTH 

(N.  s.) 

Kepner  v,  Harrisburg  Traction  Co. 

below  thought  that  the  circumstances  shown  bj'  the 
evidence  did  not  authorize  the  presumption  contended 
for,  and  accordingly  entered  a  nonsuit,  which  it  refused 
to  take  off.  The  question  presented  by  the  ap|>eal  from 
the  refusal  to  take  off  the  nonsuit  is  whether  the  court 
erred  in  so  holding-. 

The  general  rule  is  that  the  plaintiff  whose  suit  is 
grounded  upon  the  alleged  negligence  of  the  defendant 
must  not  only  establish  the  negligence  by  competent 
evidence,  but  he  must  show  that  it  was  the  cause  of  the. 
injury  for  which  he  sues.  The  exceptions  to  the  rule 
are  rare.  The  majority  of  our  own  cases  which  have 
been  held  to  be  within  the  exceptions  were  suits  by 
passengers  against  railroad  companies  for  injuries  re- 
ceived by  the  former  while  being  conveyed  on  the 
trains  under  the  control  and  management  of  the  latter. 
'* Authority  need  scarcely  be  cited  to  establish  that, 
where  an  injury  occurs  to  a  passenger  in  consequence 
of  somethi-ng  done  or  not  done,  connected  with  the  ap- 
pliances of  transportation,  there  arises  the  presumption 
of  negligence,  which  the  carrier  is  required  to  rebut. 
The  presumption  necessarily  arises  from  the  contract 
of  carriage,  under  which  the  passenger  passively  trusts 
himself  to  the  safety  of  the  carrier's  means  of  trans- 
portation, and  to  the  skill  and  diligence  and  care  of  his 
servants  ;  and  by  which  the  carrier,  in  consideration 
of  the  fare,  undertakes  to  carry  safely,  and,  to  do  so, 
to  furnish  the  best  means  and  appliances  for  the  pur- 
pose, and  competent,  skillful,  and  diligent  servants." 
Thompson,  J.,  in  Fleming  v.  Railway  Co.,  158  Pa. 
St.  135,  27  Atl.  858.  So  the  happening  of  an  accident 
to  a  passenger  on  a  street  car,  if  the  accident  is  con- 
nected with  the  means  of  transportation,  raises  a  pre- 
sumption of  negligence  on  the  part  of  the  company. 
Clow  V.  Traction  Co.,  158  Pa.  St.  410,  27  Atl.  1004  ; 
Dixey  v.  Traction  Co.,  180  Pa.  St.  401,  36  Atl.  924, 
and  O'Connor  v.  Traction  Co.,  180  Pa.  St.  444,  3(> 
Atl.  866.  In  Shafer  v.  Lacock,  168  Pa.  St.  497,  32 
Atl.  44,  it  was  held  that  the  circumstances  shown  by 
the  evidence  authorized  an  inference  or  presumption  of 
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neg"ligence  which  cast  on  the  defendants  the  burden  of 
showing"  their  freedom  from  fault  in  connection  with 
the  destruction  of  the  plaintiflF's  house.  In  the  case 
last  cited,  as  in  the  cases  previously  referred  to,  there 
was  a  contract  relation  between  the  parties,  which  re- 
quired of  the  defendants  the  use  of  proper  appliances 
and  the  employment  of  careful  and  skillful  workmen 
to  carry  out  their  agreement  with  plaintiflF.  **The  oc- 
currence was  not  in  the  ordinary  course  of  things,  and 
the  circumstances  connected  with  and  surrounding-  it 
put  on  them  the  duty  of  showing  that  it  was  at  least 
consistent  with  the  exercise  of  proper  care  in  the  per- 
formance of  their  work."  Besides,  there  was  evidence 
that  the  workmen  declared,  while  the  fire  was  in 
progress,  that  it  was  caused  by  their  carelessness. 
Not  one  of  the  cases  to  which  we  have  referred  aflFords 
any  support  to  the  plaintiff's  contention  in  the  case  be- 
fore us.  It  is  not  a  case  in  which  there  was  a  contract 
relation  between  the  parties,  or  in  which  the  plaintiff 
was  directly  injured  by  the  breaking  of  one  of  the  ap- 
pliances used  by  the  defendant  in  the  operation  of  its 
road.  It  closely  resembles  the  case  of  Yingst  v.  Rail- 
way Co.,  167  Pa.  St.  438,  31  Atl.  687,  in  which  '*the 
plaintiff's  injuries  resulted  from  the  upsetting  of  a 
wagon  in  which  she  was  riding,  occasioned  exclusively 
by  the  fright  of  the  horse  drawing  the  wagon.  .  The 
horse  took  fright  upon  seeing  an  approaching  street 
car  on  the  defendant's  track,  and,  turning  suddenly 
away  from  the  road,  the  wheel  of  the  wagon  struck  a 
stone  or  other  obstacle,  and  this  caused  the  overthrow 
of  the  vehicle.  There  was  no  collision  of  any  kind  ; 
the  wagon  was  not  on  the  track,  but  was  being  drawn 
upon  the  highway  on  which  the  defendant's  track  was 
laid."  In  that  case  the  negligence  complained  of  was 
the  speed  of  the  car,  and  in  this  it  is  the  breaking  of 
the  trolley  wire.  In  that  the  horse  was  frightened  by 
the  rapid  approach  of  the  car,  and  in  this  by  the  noise 
made  by  the  breaking  of  the  wire.  In  that  case  it  was 
held  that,  "as  the  plaintiff  was  not  a. passenger,  the 
burden  of  proof  was  on  her  to  establish  the  truth  of 
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her  allegations  by  affirmative  testimony,  failing  in 
which  she  must  fail  in  her  suit."  We  need  not  add 
anything-  to  what  was  said  by  the  court  below  respect- 
ing other  cases  cited  by  the  plaintiff  from  the  reports 
of  this  and  other  states.  It  is  clear  that  the  plaintiff's 
proposition  cannot  be  sustained  without  a  wide  depart- 
ure from  the  well-settled  rule,  in  cases  of  this  nature, 
supported  by  numerous  decisions  of  this  court.  We 
find  nothing-  in  the  evidence  which  warrants  such  a 
departure.  The  nonsuit  is  therefore  sustained.  Judg- 
ment affirmed. 


Smith 

V, 

Lake  Shore  &  M.  S.  Ry.  Co. 

(Supreme  Court  of  Michigan,  Oct.  /,  18Q7,) 

Carriers  of  Passengers — Issuance  of  Thousand  Mile  Tickets* — In- 
terstate Commerce. — A  state  statute  provided  that  *'One  thousand 
mile  tickets  shall  be  kept  for  sale  at  the  principal  ticket  offices  of 
all  railroad  companies  in  this  state,  or  carrying*  on  business  partly 
within  and  partly  without  the  limits  of  this  state**  at  a  price  not 
exceeding  $20  for  a  certain  section  of  the  state  and  not  exceeding- 
$25  for  a  certain  other  section,  each  ticket  to  be  valid  for  two  yearji 
from  date  of  purchase,  and  to  be  issued,  when  the  purchaser  so 
requested,  in  the  name  of  the  purchaser,  his  wife  and  children. 
Held,  that  such  statute  should  be  construed  as  intending  to  limit 
the  use  of  the  ticket  to  that  state,  and  was  not  a  regulation  of  inter- 
state commerce. 

Consolidation  of  Railway  Companies — Rights  of  New  Corpora- 
tion.*— A  state  statute  providing  for  the  consolidation  of  railway 
companies  provided  that  after  consolidation  '*Such  new  corporation 
shall  possess  all  the  powers,  rights  and  franchises  conferred  upon 
such  two  or  more  corporations  and  shall  be  subject  to  all  the  re- 
strictions and  perform  all  the  duties  imposed  by  the  provisions  of 
their  respective  charters  or  laws  of  organization,  not  inconsistent 
with  the  provisions  of  this  act.'*  And  it  further  provided  that  *'upon 
the  election  of  the  first  board  of  directors  of  the  corporation  created 
by  said  agreement,  all  and  singular  the  rights  and  franchises  of 
each  and  all  of  said  two  or  more  corporations,  parties  to  such 
agreement,  all  and  singular  their  rights  and  interests  in   and  to 

*See  notes  at  end  of  case. 
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every  species  of  property  and  things  in  action,  shall  be  determined 
to  be  transferred  to  and  vested  in  such  new  corporation,  without 
any  other  deed  or  transfer,  and  such  new  corporation  shall  hold  and 
enjoy  the  same    *    *    *    as  if  the  said  two  or  more  corporations,    * 

*  *,  should  have  continued  to  retain  the  title  and  transact  the 
business  of  such  corporations.'*  Held^  that  under  such  statute  a 
consolidated  corporation  composed  of  a  foreign  corporation  and  a 
corporation  having  a  special  charter  is  constituted  a  new  corpora- 
tion, and  such  new  corporation  is  within  the  scope  of  a  constitutional 
provision  that  general  laws  forming  corporations  should  be  subject 
to  amendment,  alteration  or  repeal,  even  though  one  of  the  consoli- 
dating companies  was  chartered  by  special  law. 

Maximum  Rates — Powers  of  Legislature — Constitutional  Provis- 
ion.» — The  constitution  of  a  state  provided  that  "The  legislature  may, 
from  time  to  time,  pass  laws  establishing  reasonable  maximum 
rates  and  charges  for  the  transportation  of  passengers  and  freight 
on  different  railroads."  Held^  that  the  term  **maxiraum  rate*'  as 
used  therein  intended  to  signify  the  maximum  rate  which  the  com- 
pany is  to  be  permitted  to  charge  under  given  circumstances,  and 
that  an  act  of  the  legislature  fixing  a  maximum  rate  for  a  single 
fare,  and  a  different  maximum  rate  for  a  thousand  mile  ticket  was 
within  such  constitutional  provision. 

Issuance  of  Thousand  Mile  Tickets — Time  Limit — Validity.* — A  pro- 
vision of  a  state  statute  requiring  railway  companies  doing  business 
within  the  limits  of  the  state  to  issue  thousand  mile  tickets  which 
shall  be  good  for  two  years  from  date  of  sale  is  not  invalid  as  with^ 
drawing  from  such  companies  the  right  to  manage  their  own  prop- 
erty. 

Certiorari  to  Lenawee  county  circuit  court.  Af- 
firmed. 

Fred  A.  Maynard,  Atty.  Gen.  (  Watts,  Bean  dc  Smith, 
of  counsel),  for  relator. 

Ashley  Pond,  A.  C.  Ang-ell,  and  C  E,  Weave? 
(Georgre  C.  Greene,  of  counsel),  for  respondent. 

Montgomery,  J.  The  relator  applied  to  the  re- 
spondent company  for  a  1,000-mile  mileag-e  book,  to  be 
issued  in  the  name  of  himself  and  wife,  and 
wa^  refused.  He  thereupon  brought  this 
proceeding-  in  the  circuit  court,  to  compel  the  respond- 
ent to  issue  such  a  ticket.  The  circuit  judge  granted 
an  order  that  a  ticket  good  upon  the  lines  of  the  re- 
spondent in  this  state  be  issued,  and  this  order  is  the 
one  now  under  review.  The  action  is  based  upon  the 
amendment  to  section  9  of  the  railroad  law,  adopted 
and  embodied  in  Act  No.  90  of  the  Public  Acts  of  1891, 
which  contains  the  following  provision  :  *'One  thousand 

8  (N.  s.)  A.  &  E.  R.  Cas.— 32 
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mile  tickets  shall  be  kept  for  sale  at  the  principal  ticket 
offices  of  all  railroad  companies  in  this  state,  or  carry- 
ing" on  business  partly  within  and  partly  without  the 
limits  of  this  state,  at  a  price  not  exceeding  twenty 
dollars  in  the  Lower  Peninsula  and  twenty-five  dollars 
on  the  Upper  Peninsula.  Such  one  thousand  mile 
tickets,  may  be  made  nontransferable,  but,  whenever 
required  by  the  purchaser,  they  shall  be  issued  in  the 
name  of  the  purchaser,  his  wife  and  children,  designat- 
ing" the  name  of  each  on  each  ticket.  *  *  *  Each 
one  thousand  mile  ticket  shall  be  \'alid  for  two  years 
only,  after  date  of  purchase."  In  the  same  section  of 
the  statute  it  is  provided  that  the  rates  of  fare  shall  not 
exceed  2  cents  a  mile  for  carriage  of  passengers  by 
railroads  whose  gross  earnings  are  more  than  $3,000 
per  mile,  2j^  for  roads  whose  gross  earnings  are  more 
than  $2,000  and  less  than  $3,000,  and  for  companies 
whose  earnings  are  less  than  $2,000  per  mile  3  cents 
per  mile,  except  in  the  Upper  Peninsula,  where  a 
higher  rate  is  permitted.  It  is  contended  that  there 
was  error  in  the  ruling  below,  and  various  grounds 
are  alleged.  First,  it  is  contended  that  the  statute  is 
an  attempt  on  the  part  of  the  legislature  to  provide  for 
the  sale  of  mileage  which  shall  be  good  outside  of  the 
state,  and  that,  as  this  affects  interstate  commerce,  it  is 
unconstitutional ;  second,  that  the  charter  of  the  Mich- 
igan Southern  Railway  Company,  passed  in  1846, 
which  provided  that  *'it  shall  and  may  be  lawful  for 
said  company  from  time  to  time  to  fix,  regulate  and 
receive  the  dues  and  charges  taken  for  transportation 
of  property  and  persons  on  said  railroad  as  aforesaid  : 
*  *  *  provided,  said  company  shall  charge  no 
greater  sum  or  tolls  for  the  transportation  of  persons 
and  property  than  were  charged  or  authorized  by  the 
state  of  Michigan  to  be  taken  by  the  Southern  Railroad 
on  the  first  day  of  Januar}'  last," — is  still  in  force,  and, 
as  it  was  granted  prior  to  the  amendment  of  the  consti- 
tution reserving  the  right  to  alter  or  amend  charters  of 
corporations  organized  under  the  laws  of  the  state,  that 
the  legislation  in  question  impairs  the  obligation  of 
contracts,  within  the  doctrine  of  the  Dartmouth  College 
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Case,  4  Wheat.  518,  and  is,  for  this  reason,  invalid  ; 
third,  that,  independently  of  this  provision,  the  act  is 
unconstitutional,  for  the  reason  that  it  is  an  attempt  to 
compel  railroad  companies  to  enter  into  contracts  to  be 
performed  in  the  future,  at  any  time  within  two  years, 
and  is  an  invasion  of  the  rig-ht  to  the  use  of  property  ; 
and  in  the  same  connection  it  is  contended  that  this  is  in 
violation  of  the  fourteenth  amendment  of  the  constitu- 
tion of  the  United  States,  which  provides  that  no  person 
shall  be  deprived  of  property  without  due  process  of 
law  ;  fourth,  it  is  contended  that  the  amendment  to  the 
constitution  (article  19a,  §  1)  is  a  limitation  upon  the 
power  of  the  legislature  to  legislate  as  to  rates  and 
charges  of  transportation,  and  limits  the  right  in  that 
regard  to  the  fixing  of  maximum  rates,  and  that  the 
provision  for  the  issuing  of  a  mileage  book  is  not  a 
fixing  of  maximum  rates  of  charge,  but  is  a  further 
regulation. 

1.  The  first  contention  cannot  be  allowed,  for  the 
reason  that  the  statute,  fairly  construed,  was  intended 
to  limit  the  use  of  the  mileage  ticket  to  the 

state  of  Michigan.     It  fixes  the  price  of  the  JJJ'|,*J_!|JJIi^ 
ticket, — not  exceeding  $20    in   the   Lower  •fThMsauiii< 
Peninsula,  and  $25  in  the  Upper  Peninsula.  ttat/cMiBeree. 
While  the  language  is  not  very  apt,  we  think 
it  was  the  clear  intention  that  a  ticket,  the  price  of 
which  should  be  $20  for  1,000  miles  of  transportation, 
would  be  one  entitling  the  purchaser  to  carriage  in  the 
Lower  Peninsula  of  Michigan,  and  one  at  $25  to  car- 
riage in  the  Upper  Peninsula,  and  that  it  was  not  the 
intention  by  this  reference  to  locality  to  fix  the  place 
where  the  tickets  should  be  placed  on  sale.     Thus  con- 
strued, the  statute  cannot  be  held  to  be  a  regulation  of 
interstate  commerce. 

2.  The  answer  of  respondent  sets  out  that  in  1846  a 
special  charter,  containing  the  provisions  above  quoted, 
was  granted  to  the  Michigan  Southern  Rail- 
road Company;  that  subsequently  the  Michi-  MhSjJ'oSpl! 
gan  Southern  Railroad  Company,  under  an  ie?Sn|2l2if«. 
act  of  the  legislature  of  the  state  of  Michi- 
gan,  became  consolidated  with  a  corporation  of   the 
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state  of  Indiana,  known  as  the  Northern  Indiana  Rail* 
road  Company,  thereby  forming-  the  Michig^an  Southern 
&  Northern  Indiana  Railroad  Company,  which  company 
then  succeeded  to  all  the  rig-hts,  franchises,  property, 
and  powers  of  the  Michigan  Southern  Railroad  Com- 
pany ;  and  that  the  Michigan  Southern  &  Northern 
Indiana  Railroad  Company  afterwards,  under  due  legis- 
lative authority  in  that  behalf,  entered  into  consolida- 
tion with  certain  other  railroad  companieis,  organized 
under  the  laws  of  Indiana,  Ohio,  Pennsylvania,  and 
New  York,  respectively,  and  thereby  formed  the  said 
respondent,  the  Lake  Shore  &  Michigan  Southern 
Railway  Company ;  and  that  this  respondent  thereby 
acquired  all  the  rights,  franchises,  powers,  and  prop- 
erty of  the  Michigan  Southern  Railroad  Company  and 
the  Michigan  Southern  &  Northern  Indiana  Railroad 
Company,  and  holds  and  is  entitled  to  all  the  rights, 
franchises,  powers,  and  privileges  granted  in  and  by 
the  charter  aforesaid,  and  b}'^  the  acts  of  the  legislature 
of  the  said  state.  The  last  consolidation  set  up  was 
under  Act  No.  82  of  the  Laws  of  1855,  entitled  "An 
act  to  provide  for  the  incorporation  of  railroad  compa- 
nies." Section  50  provides  that  "any  railroad  company 
in  this  state,  forming  a  continuous  or  connected  line 
with  any  other  railroad  company,  may  consolidate  with 
such  other  company,  either  in  or  out  of  this  state,  into 
a  single  corporation.  *  *  *  Such  new  corporation 
shall  possess  all  the  powers,  rights,  and  franchises 
conferred  upon  such  two  or  more  corporations,  and 
shall  be  subject  to  all  the  restrictions  and  perform  all 
the  duties  imposed  by  the  provisions  of  their  respective 
charters  or  laws  of  organization,  not  inconsistent  with 
the  provisions  of  this  act."  By  section  52  it  is  pro- 
vided that,  "upon  the  election  of  the  first  board  of 
directors  of  the  corporation  created  by  said  agreement, 
all  and  singular  the  rights  and  franchises  of  each  and 
all  of  said  two  or  more  corporations,  parties  to  such 
agreement,  all  and  singular  their  rights  and  interests  in 
and  to  every  species  of  property  and  things  in  action, 
shall  be  determined  to  be  transferred  to,  and  vested  in 
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such  new  corporation^  without  any  other  deed  or  trans- 
fer ;  and  such  new  corporation  shall  hold  and  enjoy  the 
same,  together  with  all  the  right  of  way  and  other 
property,  in  the  same  manner,  and  to  the  same  intent  as 
if  the  said  two  or  more  corporations,  parties  to  such 
agreement,  should  have  continued  to  retain  the  title  and 
transact  the  business  of  such  corporations."  It  is  con- 
tended by  the  defendant  that,  under  this  statute,  where 
a  consolidation  takes  place  of  a  corporation  organized 
and  existing  under  a  special  charter,  as  did  the  re- 
spondent company,  with  a  corporation  or  corporations 
existing  under  the  laws  of  another  state,  the  effect  is 
not  to  annihilate  the  previously  existing  Michigan  cor- 
poration, but  that  upon  the  consolidation  the  original 
corporation  brings  to  the  new  entity  the  powers  and 
privileges  already  possessed,  and  that  the  consolidated 
company  simply  exercises  in  each  jurisdiction  the  pow- 
ers the  corporation  there  chartered  had  possessed,  and 
succeeds  there  to  its  privileges.  The  learned  counsel 
for  respondent  cites,  as  sustaining  this  view.  State 
Treasurer  z\  Auditor  General,  46  Mich.  224,  9  N.  W. 
258 :  Chicago  &  N.  W.  Ry.  Co.  v.  Auditor  General, 
53  Mich.  79,  18  N.  W.  586;  Nashua  &  L.  R.  Co.  v. 
Boston  &  L.  R.  Co.,  136  U.  S.  356,  10  Sup.  Ct.  1071 ; 
People  V.  New  York,  C.  &  St.  L.  Ry.  Co.,  129  N.  Y. 
474,  29  N.  E.  959. 

Passing  the  consideration  of  these  cases  for  the  time, 
and  having  reference  to  the  terms  of  the  act  under 
which  the  consolidation  took  place,  it  is  to  be  observed 
that  this  act  constituted  the  consolidated  entity  a  **new 
corporation,"  if  we  regard  the  terms  employed  in  the 
statute,  in  section  50,  above  quoted,  which  limits  the 
rights  and  franchises  derived  from  the  old  corporation, 
and  to  be  exercised  by  the  new,  to  such  as  are  not  in- 
consistent with  the  provisions  of  the  act ;  and  in  section 
52,  relied  upon  by  respondent,  as  well,  the  new  creation 
is  referred  to  as  *'such  new  corporation."  It  is  also  a 
corporation  created  under  a  general  law.  At  the  time 
of  its  creation,  section  1  of  article  15  of  the  constitu- 
tion provided  that  corporations  might  be  formed  under 
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g-eneral  laws,  and  that  **all  laws  passed  pursuant  to 
this  section  of  the  constitution  may  be  amended,  altered 
or  repealed."  It  was  said  in  Muller  r.  Dows,  94  U.  S. 
444,  of  such  a  corporation,  so  formed  :  "The  two  com- 
panies became  one,  but  in  the  state  of  Iowa  that  one 
was  an  Iowa  corporation,  existing*  under  the  laws  of 
that  state  alone.  '  In  State  Treasurer  z\  Auditor 
General,  46  Mich.  224,  9  N.  W.  258,  and  Chicago  &  N. 
W.  Rv.  Co.  V.  Auditor  General,  53  Mich.  79, 18  N.  W. 
586,  the  question  was  as  to  what  portion  of  the  earnings 
of  the  consolidated  company  was  subject  to  taxation  in 
this  state.  In  State  Treasurer  v.  Auditor  General  it 
was  held  that  the  Lake  Shore  &  Michigan  Southern 
Railway  was  not  a  corporation  formed  under  the  general 
railroad  law,  within  the  meaning  of  the  clause  of  the 
statute  providing  for  taxing  railroad  companies  so 
formed.  In  Chicago  &  N.  W.  Ry.  Co.  v.  Auditor 
General  the  same  doctrine  was  held.  It  was  said  in 
the  latter  case  :  *'We  appreciate  very  fully  the  difficulty 
of  determining  under  all  circumstances  in  what  light 
we  are  to  regard  the  anomalous  organizations  which  are 
formed  by  the  consolidation  of  two  or  more  corporations 
which  have  received  their  corporate  powers  from  difiFer- 
ent  sovereignties."  The  case  of  Peik  x\  Railway  Co., 
94  U.  S.  164,  was  cited  with  approval.  In  that  case  it 
was  held  that  the  state  in  which  the  road  lay  may  legis- 
late for  the  consolidated  company  in  that  state  precisely 
as  before  the  consolidation.  Neither  of  the  two  Michi- 
gan decisions  determined  what  legislative  control  the 
legislature  of  the  state  has  over  that  portion  of  the  road 
which  lies  within  the  state,  or  as  to  the  conduct  of  busi- 
ness within  the  state.  And  this  may  also  be  said  of 
People  V.  New  York,  C.  «&  St.  L.  Ry.  Co.,  129  N.  Y. 
474,  29  N.  E.  959. 

The  companies  at  present  forming  the  respondent 
derived  rights  under  the  law  permitting  a  consolidation, 
and,  while  there  may  be  difficulty  in  subjecting  so 
much  of  the  property  of  the  consolidated  company  as 
lies  without  the  state  to  our  jurisdiction,  or  in  con- 
trolling   the    transactions    of    the    corporation    itself 
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without  the  state,  or  in  fixing  taxation  upon  a  basis 
which  rests  upon  its  earnings  outside  the  state,  it  is 
not  apparent  why  the  company,  as  to  its  exercise  of 
corporate  functions  within  the  state,  is  not  subject  to 
the  terms  of  the  act  authorizing  its  consolidation,  as 
limited  by  the  constitutional  provision  in  force  at  the 
time,  or  why  it  is  not  subject  to  local  legislation. 
Counsel  also  cite  the  cases  of  Tomlinson  v.  Branch,  15 
Wall.  460,  and  Central  Railroad  &  Banking  Co.  r. 
Georgia,  92  U.  S.  665.  In  the  former  case  the  act 
provided  that,  upon  the  written  consent  of  all  the 
stockholders  of  the  South  Carolina  Canal  &  Railroad 
Company,  the  said  South  Carolina  Canal  &  Railroad 
Company  shall  be  merged  in  the  said  South  Carolina 
Railroad  Company.  It  was  held  that  the  South  Caro- 
lina Railroad  Company  retained  the  rights  which  it  had 
before  the  merger.  The  case  of  Central  Railroad  & 
Banking  Co.  v.  Georgia  was  to  the  same  effect. 
There  the  Macon  &  Western  Railroad  Company  was 
merged  under  the  name  and  charter  of  the  said  the 
Central  Railroad  &  Banking  Company  of  Georgia. 
But  in  Railroad  Co.  v.  Georgia,  98  U.  S.  359,  it  was 
held  that,  where  a  consolidation  took  place,  the  effect 
was  the  creation  of  a  new  corporation  out  of  the  stock- 
holders of  the  two  previously  existing  corporations. 
It  was  said  :  '*The  consolidation  provided  for  was 
clearly  not  a  merger  of  one  into  the  other,  as  was  the 
case  of  Central  Railroad  &  Banking  Co.  v.  Georgia,  92 
U.  S.  665."  The  question  was  raised  in  a  case  where 
this  same  defendant  was  a  party  in  interest,  in  Shields 
z\  State,  26  Ohio  St.  86.  In  that  case  the  court  said  : 
"Among  the  companies  forming  this  consolidation 
were  two  Ohio  companies,  chartered  and  organized 
before'  the  adoption  of  the  present  constitution,  and 
whose  charters  were,  therefore,  not  subject  to  the 
provision  of  the  present  constitution  which  gives  to  the 
legislature  the  power  of  alteration,  amendment,  and 
repeal  of  charters.  *  *  *  The  consolidation  took 
place  in  1869,  and  was  effected  in  all  respects  in  pursu- 
ance of  the  act  of  April  10,  1856  ;  and  the  claim  is  that 
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a  consolidation  under  that  act  is  to  be  regarded  in  law 
as  a  surrender  or  relinquishment  of  the  several  indi- 
vidual charters  of  the  companies  so  uniting,  and  the 
acceptance  of  a  charter  de  novo  from  the  state.'*  The 
court  held  that  the  consolidation  constituted  a  new 
corporation,  and  the  fact  that  it  was  formed  out  of  old 
defunct  corporations  did  not  make  it  any  the  less  a 
corporation  created  by  the  legislature.  It  was  said  : 
'* It  is  not  the  material  out  of  which  it  is  formed,  but 
the  plastic  hand  that  formed  it,  that  we  look  to  for  its 
character  and  status  under  the  constitution."  This 
case  was  affirmed  on  appeal  by  the  federal  supreme 
court  in  95  U.  S.  319.  The  question  was  again  before 
the  federal  court  in  St.  Louis  &  S.  P.  Ry.  Co.  v.  Gill, 
156  U.  S.  649,  15  Sup.  Ct.  484.  In  that  case  there  was 
a  consolidation  of  two  railroads,  operating  in  Missouri 
and  Arkansas.  It  was  claimed  that,  notwithstanding- 
this  legislation,  the  railroad  company,  so  far  as  related 
to  its  business  in  Arkansas,  was  entitled  to  fix  its  rate 
of  charges  in  accordance  with  the  law  of  its  original 
corporation.  The  court  said  :  **It  has  been  frequent- 
ly decided  by  this  court  that  a  special  statutory  exemp- 
tion or  privilege,  such  as  immunity  from  taxation  or  a 
right  to  fix  and  determine  rates  of  fare,  does  not  accom- 
pany the  property  in  its  transfer  to  a  purchaser,  in  the 
absence  of  express  direction  to  that  effect  in  the 
statute  ;"  thus  treating  the  consolidation  as  a  purchase 
by  the  new  entity. 

3.  Passing  by  the  third  contention,  and  considering 
first  the  efiect  of  article  19a,   §  1,  of  the  constitution, 

this  section  reads  as  follows  :  '*The  legis- 
Swl?i"5 i?j[ui7.  lature  may,  from  time  to  time,  pass  laws 
tloBiir?mWw;     establishing  reasonable  maximum  rates  and 

charges  for  the  transportation  of  passengers 
and  freight  on  different  railroads  in  this  state,"  etc. 
The  contention  is  that  this  section  is  a  limitation  upon 
the  authority  of  the  legislature,  and  that,  as  to  the  fix- 
ing of  rates,  the  power  is  exhausted  when  maximum 
rates  are  established,  and  that  the  act  in  question  is 
not  a  fixing  of  maximum  rates  within  the  constitutional 
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provision.  In  the  opinion  of.  Mr.  Justice  Cahill  in 
Wellman  r.  Railway  Co.,  83  Mich.,  at  page  624,  47  N. 
W.,  at  pag-e  499,  it  is  said  :  **Nor  do  I  think  that  the 
constitutional  amendment  of  1870,  before  cited,  which 
expressly  provides  that  *theMeg-islature  may,  from  time 
to  time,  pass  laws  establishing-  reasonable  maximum 
rates  of  charges  for  the  transportation  of  passengers 
and  freight  on  different  railroads  in  this  state,'  is  no 
more  than  declaratory  of  a  power  that  already  existed. 
*  *  *  The  amendment  of  1870  was  neither  a  grant 
nor  a  limitation  of  power.  It  was  a  declaration  of 
j)ower  already  reserved  in  the  constitution,  and  the 
amendment  served  only  to  put  beyond  question  the 
rigfht  of  the  legislature,  which  was  before  thought  to 
be  open  to  debate."  The  maxim,  *'£xpressio  unius 
est  cxclitsio  alitniiis,"'  is  not  wholly  inapplicable  in  the 
interpretation  of  constitutional  provisions.  See  End. 
Interp.  St.  S  533  ;  Cooley,  Const.  Lim.  pp.  78,  79. 
Speaking  of  this  rule  as  applied  to  the  construction  of 
constitutional  provisions,  Mr.  Justice  Green,  speak- 
ing for  the  court  in  Williams  x\  Mayor,,  etc.,  2  Mich. 
563,  said  :  •'That  certain  legal  maxims  or  rules  of 
construction,  which  have  been  found  generally  appli- 
cable, afford  important  aid  in  arriving  at  the  intention 
of  those  who  framed  the  law,  every  lawyer  will  admit ; 
but  that  there  are  some  instruments  or  laws  to  which 
such  maxims  cannot  be  strictly  applied,  without  doing 
manifest  violence  to  the  plain  intent  of  the  framers  of 
the  law,  is  also  a  matter  of  common  experience.  This 
is  especially  true  in  the  construction  of  state  constitu- 
tions, as  will  appear  manifest  when  we  consider  their 
character  and  objects."  See,  also.  Com.  r.  Hartman, 
17  Pa.  St.  118  ;  People  r.  Wright,  6  Colo.  92  ;  In  re 
Thirty-Fourth  St.  R.  Co.,  102  N.  Y.  343,  7  N.  E.  172. 
The  constitution  of  New  York  placed  certain  restric- 
tions upon  street-railway  companies.  The  legislature, 
by  a  general  act,  embodied  the  constitutional  conditions, 
and  annexed  a  third  or  additional  condition  not  enjoined 
by  the  constitution.  The  contention  was  made  that 
the    constitution  had  prescribed   the   conditions   upon 
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which  street  railroads  mig"ht  be  constructed,  and,  by 
implication,  thereby  enjoined  the  imposition  by  the 
legislature  of  conditions  other  than  those  prescribed 
therein.  The  court  of  appeals  of  New  York  said  : 
**But  the  constitution  neither  by  express  lanjjuage  nor 
by  implication  abridgfes  the  legislative  power  over  the 
subject  outside  of  the  matters  particularly  enumerated. 
It  needs  no  citation  of  authorities  to  sustain  the  postu- 
late that,  except  as  restrained  by  the  constitution,  the 
legislative  power  is  untrammeled  and  supreme,  and 
that  a  constitutional  provision  which  withdraws  from 
the  cognizance  of  the  legislature  a  particular  subject, 
or  which  qualifies  or  regulates  the  exercise  of  legfisla- 
tive  power  in  respect  to  a  particular  incident  of  that 
subject,  leaves  all  other  matters  and  incidents  under 
its  control.  Nothing  is  subtracted  from  the  sum  of 
legislative  power  except  that  which  is  expressly  or  by 
necessary  implication  withdrawn.  The  legislature  is- 
prohibited  from  granting  a  franchise  to  construct  a 
street  railroad,  except  upon  certain  specified  conditions. 
But  it  is  not  prohibited  from  annexing  further  condi- 
tions not  inconsistent  therewith,  and  whether  other 
conditions  are  necessary  or  proper  is  a  matter  resting 
in  the  wisdom  and  discretion  of  the  legislature."  102 
N.  Y.  343,  7  N.  E.  176. 

It  is  said  that  the  statute  having  fixed  the  maximum 
rate  of  3  cents  as  to  certain  roads  earning  less  than 
$2,000  per  mile,  and  2H  cents  and  2 cents,  respectively, 
for  roads  earning  more  than  S2,000  per  mile,  this  ex- 
hausts the  power  of  the  legislature,  and  that  no  power 
exists  to  provide  for  a  less  rate  where  mileage  books- 
are  used.  In  my  judgment,  the  term  **maximum  rate," 
as  used  in  this  constitutional  provision,  means  the  max- 
imum rate  which  the  company  is  to  be  permitted  to 
charge  under  a  given  set  of  circumstances.  Under  the 
terms  of  this  act,  the  company  not  furnishing  mileage 
books  may  be  compelled  to  furnish  them  at  the  rate  of 
2H  or  2  cents  a  mile,  respectively,  or  it  may  charge 
for  the  single  fare  3  cents.  By  this  same  act  all  roads 
are  entitled  to  charge  3  cents  per  mile  for  a  distance 
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not  exceeding"  five  miles.  It  might  be  said  with  as 
much  force  as  the  proposition  under  discussion  can  be 
urg-ed  that  by  this  provision  the  legislature  has  fixed 
the  maximum  rate  at  3  cents,  and  thereby  exhausted 
its  power.  The  answer  is  obvious — vi^,':  that,  in  fix- 
ing the  rate  at  3  cents  for  a  distance  less  than  five 
miles  (in  the  Lower  Peninsular),  the  legislature  fixed 
the  maximum  rate  for  that  service  to  be  paid  the  road 
by  one  making  just  that  contract.  If  this  answ^er  is 
not  valid,  the  court  and  counsel  in  the  Wellraan  Case 
overlooked  wholly  a  controlling  question  which  would 
have  ruled  the  case  the  other  way  from  that  in  which 
it  was  decided.  In  the  case  of  Interstate  Commerce 
Commission  v,  Baltimore  ife  O.  R.  Co.,  145  U.  S.  263, 
12  Sup.  Ct.  844,  section  2  of  the  interstate  commerce 
act  was  under  consideration.  That  section  provides 
'*that  if  any  common  carrier  subject  to  the  provisions 
of  this  act  shall,  directly  or  indirectly,  by  any  special 
rate,  rebate,  drawback  or  other  device,  charge,  demand, 
collect,  or  receive  from  any  person  or  persons  a  g-reater 
or  less  compensation  for  any  service  rendered,  or  to  be 
rendered,  in  the  transportation  of  passengers  or  prop- 
erty, subject  to  the  provisions  of  this  act,  than  it 
charg"es,  demands,  collects,  or  receives  from  any  other 
person  or  persons  for  doing  for  him  or  them  a  like  and 
contemporaneous  service  in  the  transportation  of  a  like 
kind  of  traffic  under  substantially  similar  circumstances 
and  conditions,  such  common  carrier  shall  be  deemed 
gTiilty  of  unjust  discrimination,  which  is  hereby  pro- 
hibited and  declared  to  be  unlawful."  The  language 
of  Judge  Jackson,  of  the  circuit,  w^as  approved,  as 
follows  :  '*To  come  within  the  inhibition  of  said  sec- 
tions, the  differences  must  be  made  under  like  condi-- 
tions  ;  that  is,  there  must  be  contemporaneous  service 
in  the  transportation  of  like  kinds  of  traffic  under  sub- 
stantially the  same  circumstances  and  conditions.  In 
respect  to  passenger  traffic,  the  positions  of  the  re- 
si>ective  persons  or  classes  between  whom  differences 
in  charg'es  are  made  must  be  compared  with  each  other, 
and  there  must  be  found  to  exist  substantial  identity  of 
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situation  and  of  service,  accompanied  by  irregfularity 
and  partiality  resulting-  in  undue  advantage  to  one,  or 
undue  disadvantag-e  to  the  other,  in  order  to  constitute 
unjust  discrimination." 
4.  It  is  difficult  to  define  the  precise  limit  of  power 
reserved  to  the  leg-islature  under  a  provision 
iuMn/TiIKte  embodied  in  the  fundamental  law,  or  incor- 
nTiditV""""  porated  in  the  charter  of  a  corporation,  re- 
serving* the  rig-ht  to  the  legislature  to  alter, 
amend,  or  repeal.  The  question  has  been  before  this 
court  in  numerous  cases,  the  latest  being  the  case  of 
Attorney  General  r.  Looker  (Mich.),  69  N.  W.  929, 
where  the  authorities  are  collated.  In  the  case  of  De- 
troit V.  Detroit  &  H.  Plank-Road  Co.,  43  Mich.  140,  5 
N.  W.  275,  Mr.  Justice  Cooley,  speaking  of  the 
provision  of  the  constitution  of  the  United  -States  which 
forbids  the  impairing  of  obligations  of  contracts,  says 
that,  but  for  this  provision,  *'the  power  to  amend  and 
repeal  corporate  charters  would  be  ample  without  be- 
ing expressly  reserved.  The  reservation  of  the  rigfht 
leaves  the  state  where  any  sovereignty  would  be  if  un- 
restrained by  express  constitutional  limitations,  and 
with  the  powers  which  it  would  then  possess.  It 
might  therefore  do  what  it  would  be  admissible  for 
any  constitutional  government  to  do  when  not  thus  re- 
strained, but  it  could  not  do  what  would  be  inconsistent 
with  constitutional  principles.  And  it  cannot  be  nec- 
essary at  this  day  to  enter  upon  a  discussion  in  denial 
of  the  right  of  the  government  to  take  from  either  indi- 
viduals or  corporations  any  property  which  they  may 
rightfull}'^  have  acquired."  We  think  this  is  a  fair 
statement  of  the  eflFect  of  this  reservation,  and  that,  if 
the  legislation  in  question  can  be  construed  as  depriv- 
ing the  respondent  of  its  property,  it  is  invalid,  as 
conflicting  with  other  constitutional  provisions.  But 
we  do  not  think  that  such  is  the  efl^ect  of  this  legisla- 
tion. It  cannot  be  said  that  the  right  to  use  property 
dedicated  to  a  public  use  in  precisely  the  manner  which 
the  owner  may  choose  to  use  it  is  a  vested  right  of 
property.    This  question  has  been  put  at  rest  by  a  long 
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line  of  decisions,  begfinning*  with  Munn  v.  People,  69 
III.  80,  and  including*  Wellman  v.  Railway  Co.,  83 
Mich.  592,  47  N.  W.  489. 

The  chief  contention  is  that  because  this  statute  re- 
quires the  company  to  enter  into  contracts  for  future 
transportation  of  passeng'ers,  covering*  a  period  of  two 
years,  it  is  therefore  withdrawing-  from  the  companj' 
the  rig-ht  to  manag'e  its  own  property,  and  is,  for  this 
reason,  invalid.  It  may  be  said  that'  every  attempt  to 
fix  rates  of  toll  or  rates  for  the  carriag-e  of  passeng-ers 
or  transportation  of  property  to  some  extent  involves 
an  interference  with  the  manag^ement  and  control  of  its 
property  by  the  railroad  company.  Having*  in  mind 
the  common  method  of  conducting*  railroad  business  at 
the  present  day,  the  court  can  take  judicial  notice  of 
the  fact  that  nearly  every  railroad  in  this  state  does 
issue,  and  did,  prior  to  the  enactment  of  this  law,  issue, 
mileage  books  or  1,000-mile  tickets.  The  conditions 
were  not  precisely  the  same,  but  they  were  contracts 
g-Qod  for  one  year,  and  issued  at  a  reduced  rate ;  so 
that,  in  the  usual  conduct  of  business,  time  contracts  for 
the  transportation  of  passeng-ers  are  made.  In  fact,  it 
would  be  difficult  to  conceive  of  a  method  of  conducting- 
a  railroad  business  which  did  not  involve  a  contract 
g-Qod  for  some  leng"th  of  time. 

In  the  brief  of  the  learned  counsel  for  the  respondent 
we  are  cited  to  a  large  number  of  cases  in  which  it  has 
been  held  that  it  is  competent  for  railway  companies  to 
make  regulations  limiting  the  time  within  which  a 
ticket  may  be  used,  and  this  is  undoubtedly  true  in  the 
absence  of  legislation  ;  but  we  think  it  cannot  be  suc- 
cessfully contended  that  it  would  not  be  competent  for 
the  legislature  to  provide  that  a  ticket  furnished  to  a 
passenger  should  be  good  for  a  definite,  reasonable  time, 
and,  when  such  legislation  was  adopted,  it  would  of 
necessity  deprive  the  company  of  the  power  to  make 
rules  inconsistent  therewith.  I  confess  I  cannot  share 
the  apprehension  that  such  a  regulation  as  the  one  here 
involved  will  deprive  the  company  of  the  management 
of  its  business.     Would  any  one  contend  that  the  legis- 
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lature  has  not  the  power  to  require  railroad  companies 
to  keep  on  sale  at  their  stations  tickets  of  any  kind  ? 
The  compulsory  requirement  of  this  act  may,  indeed, 
be  denounced  as  an  attempt  to  conduct  the  business  of 
the  compan5%  but  I  apprehend  that  extended  argfument 
is  not  necessary  to  defend  the  rigfht  of  the  legislature 
to  make  such  requirement.  In  Elliott  on  Railroads 
(section  1598)  it  is  said  that  "in  some  of  the  states  it  is 
provided  by  statute  that  tickets  shall  be  good  for  a  cer- 
tain number  of  years,  notwithstanding  any  limitation 
thereon"  I  am  not  aware  that  these  statutes  have  been 
attacked.  If  such  enactment  be  within  the  power  of 
the  legislature,  where  is  the  line  to  be  drawn  short  of 
that  fixed  by  the  federal  supreme  court,  which  is  that 
legislation  of  this  character  must  not  be  so  unreason- 
able as  to  deprive  the  company  of  the  use  of  its  prop- 
erty ?  The  only  case  to  which  our  attention  has  been 
called  in  which  the  subject  of  legislation  requiring  the 
sale  of  mileage  books  has  been  under  consideration  is 
that  of  Attorney  General  v.  Old  Colony  R.  Co.,  160 
Mass.  62,  35  N.  E.  252.  The  legislation  there  under 
discussion  provided  for  an  interchangeable  mileage 
book,  good  on  all  the  roads  of  the  state.  The  court 
divided,  a  majority  of  the  court  holding  such  legislation 
to  be  unconstitutional,  in  that  it  required  one  company 
to  do  business  upon  the  credit  of  another.  The 
majority  of  the  court  distinctly  limited  the  decision  to 
that  ground,  and  apparently  did  not  find  a  regulation 
requiring  the  issue  of  mileage  books  to  be  unreasonable. 
Mr.  Justice  Knowlton,  with  whom  Mr.  Justice 
Holmes  concurred,  reached  the  opposite  conclusion, 
and  of  necessity  affirmed  the  power  of  the  legislature 
to  provide  for  the  issuing  of  mileage  books. 

My  conclusions  are  that  the  regulation  is  not  uncon- 
stitutional as  applied  to  roads  within  the  control  of  the 
legislature,  and  that  the  respondent  road,  by  its  con- 
solidation,— formed,  as  it  is,  by  a  consolidation  under 
an  act  passed  since  the  enactment  of  the  constitution 
reserving  the  power  to  alter,  amend  or  repeal, — is  sub- 
ject to  the  general  control  of  the  legislature,  and  that 
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the  judgment  of  the  circuit  court  should  be  affirmed. 

Long,    C.    J.,   and    Moore,    J.,    concurred    with 
Montgomery,  J. 
Grant,  J.,  Hooker,  J.,  dissenting. 


NOTES. 

Issuance  of  Thousand- Mile  Tickets — Validity  of  Act  Connpelling.— 
A  state  statute  provided  that  railroad  companies  should  sell  to  all 
persons  applying-  therefor  thousand-mile  tickets,  at  the  rate  of  $20 
each,  and  redeem  all  such  tickets,  or  any  part  thereof,  upon  presen- 
tation by  any  other  railroad  corporations,  and  accept  from  all  per- 
sons for  passage  over  their  own  lines  all  such  tickets  issued  by  any 
other  railroad  corporations  operating  lines  within  the  state.  Held, 
that  such  act  was  void  as  applying  and  appropriating  individual 
property  to  the  public  use  without  the  owner's  consent  and  without 
legal  provision  for  a  reasonable  compensation  therefor.  Attorney 
General  ^^  Boston  &  Albany  R.  Co.,  160  Mass.  62,  56  Am.  &  Eng. 
R.  Cas.  59. 

Consolidation— Powers  of  New  Corporation. — The  consolidation 
of  two  corporations  creates  a  new  corporation,  whose  existence 
begins  with  the  consolidation,  and  whose  powers  are  such  as  are 
defined  in  the  act  allowing  consolidation.  Shields  v,  Ohio,  95  U.  S. 
319;  State  v.  Bailey,  16  Ind.  46  ;  McMahan  z/.  Morrison,  16  Ind.  172: 
State  ex  rel.  Wine,  Collector,  v,  Keokuk  &  W.  R.  Co.,  99  Mo.  30,  12 
S.  W.  Rep.  290,  41  Am.  &  Eng.  R.  Cas.  694 ;  Cheraw  &  S.  W.  R.  Co. 
V.  Comm'rs  of  Anson,  88  N.  Car.  519.  17  Am.  &  Eng.  R.  Cas.  431. 

The  consolidation  of  several  corporations  into  one  creates  a  new 
corporation,  the  rights  of  which  are  dependent  on  the  laws  govern- 
ing corporations  at  the  time  of  the  consolidation,  and  on  the  act 
authorizing  it.  Charlotte,  Columbia  8l  A.  R.  Co.  v,  Gibbes,  27  S. 
Car.  385,  31  Am.  &  Eng.  R.  Cas.  464 ;  Hoge  v.  Railroad  Co.,  99  U.  S. 
348.  So  in  Keokuk  &  Western  R.  Co.  v.  State  of  Missouri,  152  U.  S. 
301,  60  Am.  8l  Eng.  R.  Cas.  362,  it  was  held  that  a  new  company 
formed  by  consolidation  comes  into  existence  precisely  as  if  it  had 
been  organized  ^under  a  charter  granted  at  the  date  of  the  consoli- 
dation, and  is  subject  to  any  constitutional  provision  then  existing 
respecting  taxation  and  exemption  therefrom,  even  though  one  of 
the  consolidating  companies  has  a  charter  exemption  from  taxation. 
Wilmington  A  W.  R.  Co.  v,  Allsbrook,  110  N.  Car.  137,  147,  14  S.  E. 
Rep.  652, 1007. 

Power  of  Legislature  to  Fix  Maximum  Rates. — See  Wellman  v. 
Chicago  &  Grand  Trunk  R.  Co.,  83  Mich.  592,  45  Am.  &  Eng.  R.  Cas. 
249  ;  Dow  v,  Beidelman,  125  U.  S.  680,  34  Am.  &  Eng.  R.  Cas.  322; 
Chicago,  M.  &  St.  P.  R.  Co.  v.  State,  134  U.  S.  418,  42  Am.  &  Eng. 
R.  Cas.  285,  note^  page  316 ;  Minneapolis  E.  R.  Co.  v.  State,  134  U.  S. 
467,  42  Am.  8l  Eng.  R.  Cas.  316 ;  Norfolk  &  W.  R.  Co.  v,  Pendleton, 
86  Va.  1004. 
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FiTCHBURG  R.  Co. 
{Supreme  Judicial  Court  of  Massachusetts  ^  Hampshire ,  Oct.  21,189/,) 

Carriers  of  Goods — Delay  in  Transportation — Measure  of  Dam- 
ages.*— In  an  action  agrainst  a  carrier  for  failure  to  transport  with 
reasonable  dispatch  boilers  shipped  over  its  line,  the  defendant  is 
liable  for  such  damag'es  as  are  the  natural  and  proximate  results  of 
its  conduct,  and  for  such  as  mig-ht  have  been  reasonably  expected 
to  be  within  the  contemplation  of  the  parties  when  the  contract  was 
entered  into,  as  the  probable  result  of  a  breach  of  it. 

Sanne — Same — Notice  of  Special  Circumstances — Measure  of  Dam- 
ages.*— In  such  action  the  plaintiff  soug-ht  to  recover  for  the  time 
which  its  business  was  suspended  by  failure  to  receive  the  boilers 
and  for  the  wages  paid  during-  such  time  to  masons  and  others  em- 
ployed to  set  the  boilers  up.  There  was  no  evidence  tending-  to 
show  that  the  defendant  had  notice  of  the  circumstances  attending- 
the  ordering  of  the  boilers,  nor  of  the  nature  of  the  plaintiff's  bus- 
iness and  the  use  to  which  the  boilers  were  to  be  put,  nor  of  the 
fact  that  the  plaintiff's  mill  was  stopped,  or  to  be  stopped,  for  the 
purpose  of  changing-  the  boilers.  Held,  that  there  could  be  no  re- 
covery for  the  damages  claimed,  as  they  could  not  have  been  within 
the  contemplation  of  the  parties  when  the  g-oods  were  shipped,  and 
that  they  were  not  the  proximate  result  of  the  defendant's  delay. 

Same — Expenses  Incurred  in  Seeking  Delayed  Goods.* — In  such 
action  a  claim  for  expenses  incurred  by  the  plaintiff  in  endeavoring 
to  trace  and  receive  the  boilers  should  have  been  allowed. 

Exceptions  from  Hampshire  county  superior  court, 
Excefytions  sustained. 

m 

fV?n.  G,  Bassctt,  for  plaintiff. 
Georg-e  A,  Torrefy,  for  defendant. 

Morton,  J.  This  is  an  action  to  recover  damages 
for  defendant's  failure  to  deliver  at  Enfield,  in  this 
Cue  SUM  state,  with  reasonable  dispatch,   two  steel 

boilers,  and  fittings  and  castings,  which 
were  shipped  to  the  plaintiff  from  Pitchburg.over  the 
defendant's  road.     There  are  tw^o  counts  in  the  decla- 

*See  notes  at  end  of  case. 
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ration,  one  in  contract  for  breach  of  the  agfreement  to 
carry  with  reasonable  dispatch,  and  the  other  in  trover, 
and  both  being-  for  the  same  cause  of  action.  The 
g-Qods  were  shipped  Aug-ust  3d,  and  should  have  been 
at  Knfield  August  5th.  They  were  sent,  by  mistake 
on  defendant's  pjart,  to  Enfield,  N.  H.,  and,  in  conse- 
quence, were  not  received  by  the  plaintiflF  till  August 
13th.  The  defendant  admits  that  the  delay  was  caused 
by  its  negligence,  and  the  only  question  is  one  of  dam- 
agres. 

We  doubt  whether,  under  the  circumstances,  trover 
will  lie.  Robinson  v.  Austin,  2  Gray,  564.  But, 
under  whichever  count  the  damages  are 
assessed,  the  measure  must  be  the  same.  %uI7b*tAm*.*~ 
The  defendant  is  liable  for  such  damages  as  ^f'^SJJT.f***"" 
are  the  natural  and  proximate  results  of  its 
conduct,  and  for  such  as  reasonably  might  have  been 
expected  to  be  within  the  contemplation  of  the  parties 
when  the  contract  of  carriage  was  entered  into  as  the 
probable  result  of  a  breach  of  it.  Harvey  v.  Railroad 
Co.,  124  Mass.  421;  Derry  f.  Flitner,  118  Mass. 
131,  134;  Cutting-  r.  Railway  Co.,  13  Allen  381; 
Goddard  v.  Barnard,  16  Gray,  205;  Hadley  t'. 
Baxendale,  9  E^xch.  341.  There  was  no  evidence,  we 
think,  which  fairly  tended  to  show  that  the 
defendant  had  notice  of  the  circumstances  5j{|*~f*g"J^,i 
attending-  the  ordering  of  the  boilers,  or  of  cirewiUacM- 
the  nature  of  the  plaintiff's  business  and  the  DamafeV 
use  to  which  the  boilers  were  to  be  put,  or 
of  the  fact  that  the  plaintiflF's  mill  was  stopped  or  to  be 
stopped  for  the  purpose  of  making-  a  change  in  boilers. 
Such  notice  could  not  be  inferred  fairly,  we  think,  from 
the  character  of  the  property,  or  from  the  fact  that  the 
old  boilers  were  sent  over  the  defendant's  road  to  the 
same  person  who  had  furnished  the  new  ones  soon 
after  those  had  been  shipped.  The  damages  which 
the  plaintiff  claims,  with  a  single  exception,  to  be  no- 
ticed hereafter,  could  not  have  been,  therefore,  within 
the  contemplation  of  the  parties  when  the  goods  were 
received  for  transportation.     Neither  do  we  think  that 
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they  were  the  proximate  result  of  the  delay  on  the  de- 
fendant's part.  Waite  v.  Gilbert,  10  Cush.  177  ;  In- 
g-ledew  V,  Railroad  Co.,  7  Gray,  86 ;  Brock  v.  Gale,  14 
Fla.  523  ;  Johnson  r.  Mathews,  5  Kan.  118  ;  Cooper  v, 
Young^,  22  Ga.  269;  Gee  v.  Railway  Co.,  6  Hurl.  & 
N.  211. 

The  plaintiff's  mill  migfht  have  been  stopped  from 
any  one  of  numerous  causes.  If  the  market  value  of 
the  property  had  depreciated  in  consequence  of  the 
delay,  or  the  property  had  suffered  damag-e  through 
exposure  to  the  weather,  such  loss  would  have  been 
the  promimate  result  of  the  delay,  and  the  defendant 
would  have  been  liable  Jor  it.  But  assuming-  that  the 
boilers  were  of  a  special  kind,  and  were  not  boug-ht and 
sold  in  the  market,  we  think,  as  already  observed,  that 
except  in  one  respect,  the  damages  which  the  plaintiff 

claims   were   not  the  direct  or    proximate 

Re"mfS*KS-  ^^^"^*  ^f  *^^  delay.  Among*  the  cash  items 
iafViftred  flMd'i.  expended  by  the  plaintiff  is  one  for  ''tele- 
grams, time  and  expense  looking  for  boilers, 
and  teams  for  hauling  expected  boilers,  $15.00."  We 
think  that  this  should  have  been  allowed.  Waite  r. 
Gilbert,  supra.  Very  likely  this  was  not  called  espe- 
cially to  the  attention  of  the  court.  But,  as  the  ruling 
was  that  the  plaintiff  was  entitled  to  only  nominal 
damages,  the  exceptions  must  be  sustained  ;  and  it  is 
so  ordered.     Exceptions  sustained. 


NOTES. 

Delay  in  Transportation — Measure  of  Damages. — The  doctrine 
stated  in  the  leading-  case  is  the  rule,  and  has  been  steadily  adhered 
to  since  it  was  announced  in  Hadley  v.  Baxendale,  9  Exch.  341,  18 
Jur.  358,  23  ly.  J.  Exch.  179,  2  C.  ly.  R.  517.  See  also  Smeed  v. 
Foord,  1  El.  &  El.  602,  102  E.  C.  L.  602,  5  Jur.  N.  S.  291,  7  W.  R.  266; 
Prior  V,  Wilson,  8  W.  R.  260,  2  L.  T.  N.  S.  549  ;  Vicksburgr,  etc.,  R. 
Co.  V,  Rag^sdale,  46  Miss.  458 ;  Bradley  v,  Chicago,  M.  &.  St.  P.  Ry. 
Co.,  (Wis.),  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  40  ;  Ruthven  Woolen  Mfg. 
Co.  V,  Great  Western  R.  Co.,  18  U.  C.  C.  P.  316. 

Same— Notice  of  Special  Circumstances. — In  Hadley  v,  Baxendale. 
9  Exch.  341,  Ai<D9RSON,  B.,  speaking  for  the  court,  said  :    •*Now,  if 
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the  special  circumstances  under  which  the  contract  was  actually 
made  were  communicated  by  the  plaintiffs  to  the  defendants,  and 
thus  known  to  both  parties,  the  damages  resulting-  from  the  breach 
of  such  a  contract^  which  they  would  reasonably  contemplate, 
would  be  the  amount  of  injury  which  would  ordinarily  follow  from 
a  breach  of  contract  under  these  special  circumstances  so  known 
and  communicated.  But,  on  the  other  hand,  if  these  special  cir- 
cumstances were  wholly  unknown  to  the  party  breaking  the  con- 
tract, he  at  most  could  only  be  supposed  to  have  had  in  his  contem- 
plation the  amount  of  injury  which  would  arise  generally,  and  in 
the  great  multitude  of  cases  not  afifected  by  any  special  circum- 
stances, from  such  a  breach  of  contract.  For,  had  the  special 
circumstances  been  known,  the  parties  might  have  specially  provided 
for  the  breach  of  contract  by  special  terms  as  to  the  damages  in 
that  case,  and  of  this  advantage  it  would  be  very  unjust  to  deprive 
them."  Hadley  v,  Baxendale,  9  Ezch.  341,  18  Jur.  358,  2  C.  U.  R. 
517.  This  language  is  quoted  with  approval  and  applied  in  Balti- 
more, etc.,  R.  Co.  V,  Pumphrey,  59  Md.  390,  9  Am.  &  Eng.  R.  Cas. 
332;  Mackay  v.  Western  Union  Tel.  Co.,  16  Nev.  226;  Sycamore 
Marsh  Harvester  Mfg.  Co.  v.  Sturm,  13  Neb.  211.  See  also  Portman 
V.  Middleton,  4  C.  B.  N.  S.  322,  93  E.  C.  L.  322, 4  Jur.  N.  S.  689;  Cam- 
den Consol.  Oil  Co.  v.  Schlens,  59  Md.  31, 43  Am.  Rep.  537.  The  latter 
part  of  the  court's  reasoning  would  not  apply  to  a  case  where  the 
statute  prohibited  a  special  contract  limiting  the  carrier's  liability, 
but  the  general  rule  was  applied,  nevertheless,  in  Missouri,  etc.,  R. 
Co.  V.  Belcher,  88  Tex.  549,  where  the  carrier  was  said  to  be  liable  for 
damages  arising  from  special  circumstances. 

In  the  absence  of  notice  to  the  carrier  of  the  special  circumstances 
out  of  which  the  peculiar  injury  arose,  the  measure  of  damages  is 
the  amount  of  loss  generally  occurring  in  such  cases.  In  order  to 
hold  the  carrier  liable  for  special  damages  in  any  case,  it  must  be 
shown  that  such  special  damages  were  contemplated  by  it  and  by 
the  consignor  at  the  time  of  the  shipment  in  consequence  of  the 
shipper's  informing  it  of  the  special  circumstances  of  the  case. 
Wabash,  etc.,  R.  Co.  v.  Lynch,  12  111.  App.  365 ;  Cobb  v.  Illinois 
Cent.  R.  Co.,  38  Iowa  601 ;  Gray  v,  St.  Louis,  etc.,  R  Co.,  54  Mo. 
App.  666;  Rogan  v,  Wabash  R.  Co.,  51  Mo.  App.  665 ;  Armstrong  v. 
Missouri  Pac.  R.  Co.,  17  Mo.  App.  403 ;  Galveston,  etc.,  R.  Co.  v. 
Bell,  2  Tex.  Unrep.  Cas.  517 ;  Pacific  Express  Co.  v.  Darnell,  62 
Tex.  639 ;  Houston,  etc.,  R.  Co.  v,  Hogg,  2  Tex.  Unrep.  Cas.  544 ; 
Bradley  v.  Chicago,  etc.,  R.  Co.  (Wis.  1896),  68  N.  W.  Rep.  410. 

Notice  to  the  carrier  of  such  circumstances  may  always  be  shown 
in  the  question  of  damages.  Central  Trust  Co.  v.  Savannah,  etc., 
R.  Co.,  69  Fed.  Rep.  683;  Missouri  Pac.  R.  Co.  v.  Nevin,  31  Kan. 
385,  16  Am.  &  Eng.  R.  Cas.  252 ;  Hamilton  v.  Western  N.  C.  R.  Co., 
96  N.  Car.  398,  30  Am.  &  Eng.  R.  Cas.  1 ;  Wells,  etc.,  Express  v. 
Fuller,  (Tex.  Civ.  App.)  35  S.  W.  Rep.  824. 

Such  notice  must  have  been  given  at  the  time  of  shipment  or  the 
contract  therefor,  notice  at  a  later  day  being  insufficient.  Gulf,  etc., 
K.  Co.  V.  Gilbert,  8  Tex.  Civ.  App.  366 ;  Ligon  v.  Missouri  Pac.  R. 
Co.,  3  Tex.  Civ.  App.  Cas.  §  1 ;  Missouri,  etc.,  R.  Co.  v.  Belcher,  88 
Tex.  549 ;  Bradley  v,  Chicago,  etc.,  Ry.  Co.  (Wis.)  5  Am.  &  Eng.  R. 
Gas.,  N.  S.,  40.  But  if  he  is  informed  of  the  importance  of  a  prompt 
delivery  after  the  goods  have  reached  their  destination,  he  is  respon- 
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sible  for  such  damag'es  as  may  accrue  thereafter.     Wells  v.  Battle, 
5  Tex.  Civ.  App.  532. 

Expenses  Incurred  in  Seeking  Delayed  Goods— Allowance  of  Claim 
for.— Savannah,  etc.,  R.  .Co.  v  Pritchard,  77  Ga:  412,  28  Am.  &  Eng. 
R.  Cas.  57 ;  Major  v,  Cincinnati,  H.  &  D.  R.  Co.,  1  Disney  (Ohio) 
23  ;  Cincinnati  Chronicle  Co.  v.  White  Line  C.  Transit  Co.,  1  Cin. 
Super.  Ct.  300;  Foard  v,  Atlantic  &  N.  C.  R.  Co.,  8  Jones  (N. 
Car.)  235. 


PiSHER 

V. 

Paxson  et  al. 

^Supreme  Court  of  Pennsylvania^  Oct,  ii,  iSgy,) 

Action  for  Personal  Injuries — Evidence. — In  an  action  against  a 
railway  company  to  recover  for  personal  injuries  received  by  fall- 
ings in  a  culvert,  it  is  proper  to  reject  as  incompetent  and  immaterial 
evidence  that  the  culvert  was  covered  after  the  accident. 

Same — Carrying  Sleeping  Passenger  beyond  Station — Liability  of 
Carrier.* — In  an  action  agrainst  a  railway  company  to  recover  for 
personal  injuries,  it  appeared  that  plaintiif,  a  passenger  on  the 
defendant's  train,  was  sleeping  when  the  train  reached  his  destina- 
tion, and  did  not  awake  until  after  it  had  passed  his  station  ;  that 
the  conductor  did  not  order  him  to  pay  any  fare,  nor  attempt  to  put 
him  off,  nor  order  him  off  the  train,  but  stopped  the  train  at  a  point 
some  distance  beyond  his  destination,  and  allowed  him  to  alight, 
and  that  in  walking  up  the  track,  the  passenger  fell  in  a  culvert 
and  was  injured.  Held^  that  a  compulsory  nonsuit  was  properly 
granted. 

Appeal  from  Lycoming"  county  court  of  common 
pleas.     Affirmed, 

The  opinion  of  the  court  below  is  as  follows  :     "The 
plaintiff  in  this  case,  who  resided  at  Treverton,  some 

time  in  Augfust,  1894,  purchased  a  ticket  to 
Williamsport,  and  took  the  train  that  leaves 
Shamokin  about  9  p.  m.,  arriving  at  Williamsport  at 
about  11  p.  m.  Before  reaching  this  station,  the  con- 
ductor took  up  his  ticket,  after  which  the  plaintiflF  fell 
asleep,  and  did  not  awaken' until   the  train  had    left 

*See  notes  at  end  of  case. 
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Williamsport  station,  and  was  under  headway.  After 
the  train  was  some  distance  past  the  station,  the  plaint- 
iff awoke,  and  the  conductor  and  brakeman  came  into 
the  smoking  car  where  he  was.  The  conductor  asked 
him  if  he  did  not  want  to  gfet  off  at  Williamsport,  to 
which  he  replied,  *Yes,  to  be  sure,'  and  then  the  con- 
ductor said,  'Well,  we  have  passed  Williamsport.' 
The  plaintiff  then  said  that  *it  was  too  bad'  ;  that  he 
had  a  letter  that  his  sister  was  dying*,  and  asked  where 
he  could  get  off,  and  was  told  by  the  conductor  that 
when  they  got  up  a  piece  they  could  let  him  off.  In 
answer  to  a  question  bj'^  the  conductor  whether  he  was 
acquainted  in  Williamsport,  he  said,  'Yes,  and  in  New- 
berry,' and  soon  after  this  conversation  the  train 
stopped  at  a  place  which  seems  to  have  been  at  or  near 
Maynard  Street  Station.  When  the  train  stopped,  the 
conductor  said  to  him,  'Come  on,'  and  he  went  with 
the  conductor  through  the  cars  to  the  rear  end,  and  got 
off,  the  conductor  saying  to  him,  'Goon.'  It  appears 
from  the  evidence  that  the  conductor  did  not  attempt  to 
put  him  off  the  train,  nor  did  he  order  him  off,  nor  did 
be  ask  him  for  any  fare.  After  getting  off  the  train, 
the  plaintiff,  it  appears  from  the  testimony,  started  to 
walk  down  between  the  tracks,  and  after  going  some 
distance  fell  into  a  culvert,  and  was  injured.  In  the 
absence  of  any  evidence  to  the  contrary,  it  cannot  be 
pretended  that  the  train  did  not  stop  at  the  station  at 
Williamsport  a  sufficient  time  to  allow  the  plaintiff  to 
leave  it  ;  neither  is  it  pretended  that,  the  name  of  the 
station  was  not  called  in  the  cars,  nor  that  the  station 
at  Williamsport  is  not  a  sufficiently  safe  and  convenient 
place  for  passengers  to  alight.  These  facts  are  not 
disputed.  The  only  reason  that  can  be  given  for  the 
plaintiff  not  getting  off  at  the  station  at  Williamsport, 
which  was  the  place  of  his  destination,  is  the  fact  of 
his  being  asleep  when  the  train  arrived  at  that  point, 
and  the  fact  that  he  did  not  awaken  until  the  train  had 
left  the  station,  and  was  under  headway.  Under  this 
state  of  facts  the  question  arises  whether  the  employees 
of  the  defendant  company  were  guilty  of  any  negli- 
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pence  which  was  the  proximate  cause  of  the  injury 
received  by  the  plaintiff.  The  presumption  is  that  the 
employees  did  their  duty,  and  the  plaintiff,  therefore, 
is  bound  by  evidence  to  rebut  this  presumption  by 
showing"  that  they  were  negligfent,  and  that  such  negr- 
ligence  caused  the  injury,  and  that  no  negligence  on 
his  part  in  any  degree  contributed  to  it.  The  companj' 
cannot  be  charged  with  negligence  by  reason  of  the 
fact  that  the  plaintiff  did  not  get  off  at  the  station 
which  was  hi&  destination.  The  fault  for  his  not 
doing  so  was  entirely  his  own.  If,  therefore,  the 
company  is  liable,  it  must  be  by  reason  of  the  fact 
that  the  conductor  let  him  off  after  they  had  passed  the 
station  of  his  destination  at  the  place  where  he  got  off. 
It  is  true  that,  though  he  was  to  blame  for  being*  on 
the  train  after  it  left  the  station  at  which  he  should 
have  gotten  off,  yet  the  conductor,  or  those  in  charg-e 
of  the  train,  would  not  have  been  justified  in  ejecting- 
him  from  the  train,  nor  in  ordering  him  off  the  train 
against  his  consent ;  and  it  may  be  said  that  a  conduc- 
tor has  no  right  to  compel  any  one  on  a  train  to  g'et  off 
at  a  dangerous  place  ;  and,  if  he  does  so,  and  the  party 
is  injured  by  reason  thereof,  tVe  company  is  liable.  In 
this  case,  however,  there  is  no  pretense  that  the  plaintiff 
was  compelled  to  leave  the  train,  or  that  he  left  the  train 
against  his  will,  or  that  he  was  injured  at  the  place 
where  he  got  off  the  train  by  reason  of  its  being  unsafe 
at  that  point.  The  most  that  can  be  said  is  that  the 
plaintiff,  after  expressing  his  desire  to  get  off,  got  off 
at  the  point  at  which  he  did  at  the  suggestion  of  the 
conductor.  It  appears  from  the  evidence  that  the 
plaintiff  was  not  a  stranger  in  William  sport,  and  he 
certainly  knew,  after  alighting,  that  it  was  dangerous 
for  him  to  walk  on  or  between  the  railroad  tracks ;  and 
he  had  no  right  to  do  so,  even  if  £he  conductor  had 
given  him  directions  to  that  effect.  Not  having  been 
put  off  the  train  against  his  consent,  he  is  not  in  the 
same  position  as  one  would  be  who  had  been  placed  on 
the  railroad  track  by  the  employees  of  the  company 
against  his  will.     We  can  see  very  little  difference  in 
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principle  between  this  case  and  that  of  Deery  v.  Rail- 
road Co.,  163  Pa.  St.  403,  30  Atl.  162,  in  which  the 
plaintiff  was  injured  in  jumping*  from  the  door  of  a 
bagfgage  car  of  the  defendant,  to  which  act  she  was 
invited  and  urged  by  the  conductor  of  the  train.  A 
nonsuit  was  entered,  and  sustained  by  the  supreme 
court  in  that  case,  which  said,  in  the  opinion  of  Mr. 
Justice  McCollum,  znler  alia^  'Something^  more  is 
required  to  render  a  company  liable  than  its  employees* 
consent  to  the  passeng^er's  negligent  act.'  In  that  case 
there  was  a  regulation  that  passengers  should  leave  the 
cars  at  the  door  at  the  end  of  the  same.  Instead  of 
leaving  by  that  door,  the  plaintiff  jumped  from  the 
door  of  the  baggage  car  at  the  invitation  and  request 
of  the  conductor.  The  court  further  says  in' that  case  : 
*That  nothing  short  of  paramount  and  justifying  neces- 
sity would  excuse  a  departure  from  these  regulations, 
or  render  the  company  liable  for  an  injury  caused  by 
it.'  If  the  company  was  not  liable  because  a  passenger 
did  not  obey  a  regulation  of  the  company,  we  cannot 
see  why  a  company  should  be  liable  where  a  passenger 
does  not  obey  the  legal  duty  not  to  alight  except  at  or 
upon  a  station  or  platform,  and  the  still  greater  duty 
not  to  walk  on  the  roadbed  or  right  of  way  of  a  railroad 
company.  The  case  might  be  otherwise  if  the  em- 
ployees of  the  company  had  been  in  any  manner  to 
blame  for  his  neglect  to  alight  at  the  station  which  was 
his  destination.  His  getting  off  at  that  point  was  the 
result  of  his  anxiety  not  to  pass  Williamsport  by  reason 
of  the  information  he  had  of  the  sickness  and  expected 
death  of  his  sister.  This  undoubtedly  led  to  the  sug- 
gestion that  he  could  be  let  off  a  piece  further  up  the 
road.  The  case  of  Rothstein  v.  Railroad  Co.,  171  Pa. 
St.  620,  33  Atl.  379,  we  think  is  also  in  point.  That 
was  a  case  in  which  the  plaintiff  boarded  a  wrong  train. 
After  getting  on  it,  and  asking  for  a  berth  he  discov- 
ered the  mistake,  and  asked  to  have  the  train  stopped 
to  let  him  off.  He  was  told  that  the  train  would  not 
stop,  but  that  it  was  going  slow,  and  he  could  jump 
from  it.     The  train  had  started,  and  it  was  running  at 
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some  speed.  It  was  dark,  and  he  could  not  see  where 
he  was  jumping-,  but  he  jumped,  and  he  was  injured. 
Justice  McCollum,  in  delivering-  the  opinion  of  the 
court,  says,  inter  alia  :  'The  sole  attempted  extenua- 
tion of  the  act  lies  in  the  conversation  with  a  person 
called  by  the  plaintiff  a  "trainman";  but  whether  the 
person  w^as  the  conductor  of  the  train,  the  brakeman,  or 
Pullman  car  porter  does  not  appear.  It  does  appear, 
however,  that  he  did  not  order  the  plaintiff  to  jump 
from  the  car,  and  that  what  was  said  amounted  at  most 
to  a  suggcestion  or  expression  of  opinion  that  he  mig-ht 
do  so.'  It  was  even  said  in  that  case  that  his  presence 
on  the  train  throug-h  the  negligence  of  the  company 
furnished  no  warrant  or  excuse  for  jumping  from  it  as 
he  did.  In  the  case  we  are  now  considering  it  is  not 
pretended  that  he  was  on  the  train  by  the  neglig"ence 
of  the  company.  He  was,  in  fact,  there  by  his  own 
negligence,  if  any  one  can  be  said  to  have  been  culpable. 
Neither  was  he  ordered  off  the  train,  nor  was  any  fare 
demanded,  nor  anything  done  by  the  conductor,  or  anj' 
other  person  connected  with  the  defendant  company,  to 
indicate  to  his  mind  that  he  must  or  should  get  off. 
His  inquiry  as  to  where  he  could  get  off,  and  his  ex- 
pressed anxiety  resulting  from  the  condition  in  which 
he  supposed  his  sister  to  be,  were  all  matters  which 
would  induce  the  conductor,  if  possible,  to  favor  him  ; 
and  at  most,  therefore,  it  could  only  be  said  he  got  off 
at  the  place  he  did  by  the  consent  of  the  conductor.  It 
may  be  observed,  also,  that  he  was  not  injured  in  get- 
ting off  the  train,  or  at  the  place  he  alighted,  but  at 
some  distance  therefrom,  and  at  a  place  on  the  railroad 
he  had  no  right  to  be.  Therefore,  now,  to  wit,  Jan- 
uary 14,  1897,  the  rule  to  take  off  the  compulsory  non- 
suit is  discharged  ;  to  which  order  plaintiff  excepts, 
and  requests  that  a  bill  be  sealed,  which  is  accordingly 
done." 

The  first  assignment  of  error  is  as  follows  :  "  The 
court  erred  in  sustaining  the  objection  of  defendant's 
counsel  to  the  following  question  asked  Samuel  M. 
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Bubb,  a  witness  on  the  stand,  by  plaintiff's  counsel : 
'Q.  Has  this  culvert  been  covered  since  the  accident? 
By  Mr.  Reading* :  I  object  to  the  question,  because  it 
is  incompetent,  irrelevant,  and  immaterial.  By  Mr. 
Whitehead  :  This  offer  is  for  the  purpose  of  showing* 
that  the  company  defendant  was  negfligcent  in  allowing* 
this  culvert  to  remain  open,  as  has  been  testified  to  by 
witness  on  the  stand.  By  Mr.  Reading  :  It  is  objected 
to  for  the  reason  that  the  company  defendant  owes  no 
duty  to  the  plaintiff,  or  to  the  public  g*enerally,  in  any 
regard  in  reference  to  the  culvert  in  question,  and 
therefore  it  is  irrelevant,  incompetent,  and  immaterial. 
By  the  Court :  We  will  sustain  the  objection,  and  ex- 
clude the  evidence.'  " 

H.    W.    Whitehead   and    Ames    d:   Hammond^    for 
appellant. 
John  G,  Reading'^  for  appellees." 

Sterrett,  C.  J.     We  are  far  from  being  convinced 
that  there  is  any  error  in  the  ruling  complained  of  in 
the  first  specification.      The  question  pro- 
pounded to  the  witness  was  irrelevant,  and     ^IxlS^r'^ 
the  evidence  sought  to  be  elicited  thereby     BfWeie'"** 
was  rightly  rejected  as  incompetent  and  im- 
material.    There  is  nothing  in  the  question  presented 
that  requires  discussion.     The  two  remaining  specifi- 
cations relate  to  the  compulsory  nonsuit  and 
refusal  of  the  court  to  take  it  off.     A  care-  gJ5JJ*,7*K?M*f„ 
ful  consideration  of  the  testimony  sent  up  fcfyond  »uti*i- 
with  the  record  has  satisfied  us  that  the  case  carrier?* 
is  not  one  that  should  have  been  submitted 
to  the  jury.     While  the  accident  which  unfortunately 
befell  the  plaintiff  is  greatly  to  be  regretted,  we  find 
nothing  in  the  evidence  that  tends  to  prove,  or  would 
have  warranted  the  jury  in  finding,  it  was  due  to  any 
negligence  of  the  defendants  or  their  employees.     A 
review  of  the  evidence  for  the  purpose  of  fortifying 
this  conclusion  would  serve  no  useful  purpose.     The 
rulings  of  the  court  below  are  so  well  sustained  by  the 
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Opinion  of  its  learned  president  that  further  elaboration 
is  wholly  unnecessary.     Judgment  affirmed. 


NOTES. 

Injury  to  Passenger  Walking  Back  after  Being  Carried  beyond 
Destination. — Where  a  passeng-er  is  carried  beyond  his  destiaation 
through  no  fault  of  his  own,  and  is  injured  while  walking^  back, 
throug-h  falling  throug'h  a  cattle-guard,  he  may  recover  for  his  in- 
juries. Winkler  v,  St.  Louis,  I.  M.  &  S.  R.  Co.,  (St.  Louis  App.)  3 
West.  Rep.  433 ;  Evans  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  11  Mo.  App. 
463.  See  also  Terre  Haute,  etc.,  R.  Co.  v.  Buck,  %  Ind.  346,  18  Am. 
&  Eng.  R.  Cas.  234;  St.  Louis,  etc.,  R.  Co.  v,  Marshall,  78  Mo.  610, 
18  Am.  &  Engr.  R.  Cas.  248;  McClelland  v,  Louisville,  etc.,  R.  Co., 
94  Ind.  276,  18  Am.  &  Eng.  R.  Cas.  260 ;  Lewis  v.  Flint,  etc.,  R.  Co., 
54  Mich.  55,  18  Am.  &  Eng-.  R.  Cas.  263  ;  Brown  v,  Chicag-o,  etc.,  R. 
Co.,  54  Wis.  342,  3  Am.  &  Eng.  R.  Cas.  444 ;  Houston,  etc.,  R.  Co.  v. 
Smith,  (Tex.)  2  Am.  &  Eng-.  R.  Cas.,  N.  S.,  177.  See,  contra,  Benson 
V,  Central  Pac.  R.  Co.,  (Cal.)  54  Id,  126. 

But  where  a  passeng-er  is  carried  beyond  his  station  by  reason  of 
being-  asleep,  and  is  injured  in  walking  back,  there  can  be  no 
recovery.  Wilson  v.  New  Orleans  &  N.  E.  R.  Co.,  (Miss.)  8  So. 
Rep.  330. 

Carrying  Sleeping  Passenger  beyond  Station — Liability  of  Com- 
pany.— A  railway  company  is  not  liable  for  carrying-  a  sleeping 
passenger  past  his  station,  as  it  is  no  part  of  the  duty  of  its  employees 
to  arouse  a  sleeping  passeng'er  and  see  that  he  gets  off  the  train. 
Texas  &  P.  R.  Co.  v,  Alexander,  (Tex.  Civ.  App.)  30  S.  W.  Rep. 
1113;  Missouri,  etc.,  R.  Co.  v,  Kendrick,  (Tex.  Civ.  App.)  2  Am.  & 
Eng.  R.  Cas.,  N.  S.,  179;  Nichols  v.  Chicago,  etc.,  R.  Co.,  90  Mich. 
203.  52  Am.  &  Eng.  R.  Cas.  304 ;  Sevier  v,  Vicksburg  &  M.  R.  Co., 
61  Miss.  8,  18  Am.  &  Eng.  R.  Cas.  245,  48  Am.  Rep.  74 ;  Nunn  v. 
Georgia  R.  Co.,  71  Ga.  710,  51  Am.  Rep  284  ;  Tillery  v.  Bond,  38  Fed. 
Rep.  825. 
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Everett 

V. 

Receivers  of  Richmond  &  D.  R.  Co. 

{Supreme  Court  of  North  Carolina^  Oct,  12,  iS^y,) 

Instructions — Conflicting  Evidence. — Where  the  evidence  is  con- 
flictingf,  it  is  not  error  to  refuse  to  charg-e  that  '*If  the  jury  believes 
the  evidence,  the  plaintiff  is  not  entitled  to  recover." 

Same — Frightening  Horses — Negligence.* — In  an  action  against  a 
railway  company  to  recover  for  the  killing  of  horses  alleged  to  have 
been  frightened  by  unusual  and  unnecessary  noise  in  sounding  the 
whistle  of  defendant's  engine,  defendant  requested  an  instruction 
that  "Unless  the  jury  believes  that  the  person  who  blew  the  whistle 
blew  it  wantonly  or  maliciously  for  the  purpose  of  frightening  the 
horses,  the  plaintiff  is  not  entitled  to  recover."  The  court,  after 
inserting  the  word  "negligently"  before  "wantonly"  gave  the  in- 
struction. Held  J  that  there  was  no  error  in  such  insertion,  as,  taken 
in  connection  with  the  remainder  of  the  charge,  it  was  sufficiently 
clear  that  the  court  by  the  insertion  intended  to  signify  such  a 
degree  of  gross  negligence  as  would  be  nearly  akin  to  wantonness 
or  malice. 

Same — Wanton  Act — Definition. — In  such  action  it  is  not  error  to 
instruct  the  jury  that  "An  act  is  wantonly  done  when  it  is  needless 
for  any  rightful  purpose,  and  manifests  a  reckless  indifference  to 
the  rights  and  interests  of  another." 

Appeal,  from  Swain  county  superior  court.  Affirmed, 

J^.   H.   Busbee^  A,   B,   A?idrezvsy  Jr.,  and    G.   F. 
Bason,  for  appellants. 
T.  H.  Cobb,  for  appellee. 

Douglas,  J.  This  is  an  action  for  damages  for  an 
alleged  injury  sustained  by  killing-  horses  of  plaintiff 
alleged  to  have  been  frightened  by  unusual  cofiuied. 
and  unnecessary  noise  made  by  the  engi- 
neer's sounding  the  whistle.  The  horses  became 
unmanageable,  plunged  into  the  river,  and  were 
drowned.  The  carriage  was  damaged,  and  the  harness 
ruined.     The  usual  issues  were  submitted,  and  found 

*See  note  on  Frightening  Horses,  5  Am.  &  Eng.  R.  Cas.,  N.  S., 
282. 
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for  the  plaintiff.  The  only  exceptions  appear  to  the 
charge  as  given,  and  the  failure  to  charge  as  requested 
by  defendant,  as  follows : 

"At  the  close  of  the  evidence  the  defendant  requested 
the  court,  in  writing,  to  give  the  following  special  in- 
structions :  *  If  the  jury  believes  the  evidence,  the 
plaintiff  is  not  entitled  to  recover,  and  the  answer  to 
the  first  issue  should  be,  *'No."  '  This  instruction  was 
refused,  and  the  defendant  excepted.  *(2)  Unless  the 
jury  believes  that  the  person  who  blew  the  whistle 
blew  it  wantonly  or  maliciously,  for  the  purpose  of 
frightening  the  horses,  the  plaintiff  is  not  entitled  to 
recover,  and  the  answer  to  the  first  issue  should  be, 
"No."  '  The  court  modified  this  instruction  by  insert- 
ing the  word  'negligently'  between  the  words  'it'  and 
'wantonly,'  and  to  this  modification  defendant  excepted. 
'(3)  If  the  jury  believe  that  the  person  who  blew  the 
whistle  saw  the  team,  and  saw  that  it  was  fright- 
ened, or  knew  that  it  was  in  danger  of  being 
frightened,  still  it  was  his  right  and  his  duty  to 
blow  the  signal  for  the  station  ;  and  unless  he  blew  it 
in  an  unusual  manner,  or  when  it  was  not  necessary,  or 
for  the  purpose  of  frightening  the  horses,  the  answer 
to  the  first  issue  should  be,  "No."  '  This  instruction 
was  given.  The  court  charged  the  jury  as  follows: 
'A  railroad  company  is  not  liable  when  an  injury  results 
from  horses  being  frightened  by  the  noises  or  appear- 
ance of  the  train,  when  due  and  proper  care 
in  the  management  of  the  train  is  used.  If  the  engi- 
neer wantonly  and  maliciously  made  unnecessary  noise 
for  the  purpose  of  scaring  the  horses,  and  thereby  the 
injury  was  brought  about,  in  the  loss  of  the  horses, 
defendant  would  be  liable.  Negligence  is  the  failure 
to  observe,  for  the  protection  of  the  interests  ot 
another  person,  that  degree  of  care,  precaution,  and 
vigilance  which  the  circumstances  justly  demand, 
whereby  such  other  person  suffers  injury,  (a)  An  act 
is  wantonly  done  when  it  is  needless  for  any  rightful 
purpose,  and  manifests  a  reckless  indifference  to  the 
rights  and  interests  of  another.'      Third  Exception. 
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(b)  And  to  SO  much  of  the  charg-eas  is  between  (a)  and  (b), 
defendant  excepted  :  *  * 'Maliciously  done"  means  an  act 
done  with  a  desire  or  purpose  to  injure.  A  railroad  is 
not  liable,  for  blowing  whistle  and  ringing"  bell,  w^hile 
exercising  this  right  in  a  lawful  and  reasonable  manner, 
for  injuries  occasioned  by  horses,  when  driven  upon 
the  highway,  taking  fright  at  such  noises.'  " 

Taking  the  charge  as  a  whole,  we  see  no  substantial 
error.  The  first  instruction  asked  could  not  properly 
have  been  given,  in  view  of  the  conflicting 
evidence.  To  do  so,  the  court  would  be  alaSfg^wTJiJ,"' 
compelled  to  pass  upon  the  weight  of  the 
evidence,  which  is  a  question  exclusively  for  the  jury, 
as  there  was  certainly  more  than  a  mere  scintilla. 
Hardison  v.  Railroad  Co.,  120  N.  C.  492,  26  S.  E.  630; 
.  Spruill  V.  Insurance  Co.,  120  N.  C.  141,  27  S.  E.  39, 
and  cases  therein  cited. 

The  second  exception  is  to  the  insertion  of  the  word 
"negligently"  before  the  word  "wantonly"  in  the 
second  prayer.  There  are  so  many  degrees 
of  negligence  that  the  word  used  disjunc-  St^Jri^Siffiureiw, 
tively,  without  further  explanation,  might 
mislead  the  jury  ;  but,  taken  in  connection  with  the 
remainder  of  the  charge,  it  seems  sufficiently  clear  to 
us,  and  was  doubtless  so  to  the  jury,  that  the  court  in- 
tended such  a  degree  of  gross  negligence  as  would  be 
nearly  akin  to  w^antonness  or  malice.  In  Tillett  v. 
Railroad  Co.,  115  N.  C.  662,  20  S.  E.  480;  Morgan  v. 
Railroad  Co.,  98  N.  C.  247,  3  S.  E.  506,  and  Doster  v. 
Railway  Co.,  117  N.  C.  651,  23  S.  E.  449,  all  cited  and 
relied  on  by  defendant's  counsel,  the  word  "negligence" 
is  used  as  the  proper  term,  leaving  it  to  the  court  to 
instruct  the  jury  as  to  what  would  be  negligence  under 
the  circumstances  of  each  case. 

We  see  no  merit  in  the  defendant's  third  exception, 
as  the  part  of  the  charge  to  which  the  exception  is 
taken  is  substantially  adopted  from  the  case 
of  State  V.  Brigrman,  94  N.  C.  888,  and  the  iyeSSJ."'*' **' 
cases   therein   cited.      "The   illegal  act    is 
wanton  when  it  is  needless  for  any  rightful  purpose, 
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without  adequate  legal  provocatiop,  and  manifests  a 
reckless  indifference  to  the  interests  and  rights  of 
others/'  State  v.  Brigman,  supra.  ''Wantonness  is 
action  without  regard  to  the  rights  of  others."  Welch 
V.  Durand,  36  Conn.  182.  *** Wantonly'  means  not 
having  a  reasonable  cause."  Clarke  v.  Hoggins,  103 
E.  C.  L.  543.  As  the  issues  were  found  by  the  jury 
on  competent  evidence,  and  under  proper  instructions, 
the  judgment  is  affirmed. 


Hamilton 

V. 

Chicago,  M.  &  St.  P.  Ry.  Co. 

{Supreme  Court  of  Iowa  ^  Oct,  ig,  /Sg/,) 

Carriers  of  Goods— Misdelivery— Tender  of  Goods— Bar  to  Recov- 
ery.*— Goods  shipped  over  a  carrier's  railway  consig'ued  to  the 
shipper  were  wrong-ly  delivered  without  authority.  The  consignee 
called  upon  the  carrier  for  the  goods,  and  finding*  that  it  could  not 
deliver  them  agreed  to  extend  the  time  of  delivery.  Failing  to 
receive  the  goods,  the  consignee,  some  time  after  the  extended 
period  of  delivery  had  elapsed,  brought  suit  to  recover  for  the 
wrongful  delivery.  After  suit  had  been  commenced  and  nearly 
four  weeks  after  the  extended  time  allowed  by  the  consignee  for 
delivery,  the  carrier  tendered  the  goods,  and  the  consignee  declined 
to  accept  them,  //eld,  that  such  tender  was  not  a  bar  to  the  con- 
signee's right  to  recover. 

Same— Attachment.— Four  days  after  the  tender  of  delivery  by 
the  carrier,  and  after  the  consignee  had  elected  to  claim  damages, 
the  goods  were  taken  from  the  carrier's  possession  under  a  writ  of 
attachment  issued  against  the  consignee,  and  were  sold,  /^eld, 
that  the  consignee  b3'  his  election  to  claim  damages  had  waived  all 
claim  to  the  property,  and  that  it  thus  became  the  carrier's  property 
not  subject  to  such  attachment,  and  that  the  taking  of  the  property 
under  such  attachment  was  no  defense  to  the  consignee's  action. 

Same — Evidence — Admissibility. — In  such  action,  the  employee 
who  wrongly  delivered  the  goods  was  permitted,  over  plaintiff's 
objection,  to  testify  that  under  his  employment  he  was  liable  to  the 
carrier's  agent  for  losses  resulting  from  wrong  delivery  of  ship- 
ments, and  that  he  had  given  to  such  agent  a  bond  to  secure  the 
latter  on  that  liability,  //eld,  that  while  such  evidence  was  clearly 
immaterial  and  inadmissible  as  aifecting  the  carrier's  liability,  it 
was  admissible  as  showing  the  interest  of  the  witness,  but  the  jury 
should  have  been  plainly  instructed  to  that  eifect. 

*  Misdelivery, —S^Q  notes  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  p.  719  et  seq. 
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Appeal  from  Cedar  R«^pids  superior  court.     Jie- 
versed. 

Plaintiff  states,  in  his  petition  filed  September  24, 
1895,  his  cause  of  action,  in  substance,  as  follows  : 
That  on  August  31,  1895,  the  defendant,  a  cuesut** 
common  carrier,  received  from  C.  H.  Stone, 
for  carriag^e  from  Strawberry  Point  to  Cedar  Rapids, 
Iowa,  •'one  box  containing  one  Bohemian  wheel  of  for- 
tune, one  box  containing  fixtures  for  said  wheel,  one 
roll  of  canvas,"  of  which  said  Stone  was  the  owner, 
and  it  was  consigned  to  him  ;  that  said  goods  were  on 
that  day  transported  to  Cedar  Rapids,  and  on  that  day 
defendant,  without  authority  or  consent  of  said  Stone, 
delivered  said  articles  to  one  B.  B.  Hewitt ;  that 
Stone  thereafter  demanded  said  goods  ;  that  defendant 
refused  to  deliver  the  same  ;  and  that  they  were  of  the 
value  of  $300.  Plaintiff  alleges  that  for  valuable  con- 
sideration said  Stone  did,  on  the  25th  of  September, 
1895,  assign  said  claim  in  writing  to  the  plaintiff,  which 
writing  is  set  out,  and  that  the  claim  is  due  and  owing 
to  plaintiff  ;  wherefore  he  asks  judgment  for  $300  and 
costs.  The  defendant  answered,  admitting  that  it  is  a 
common  carrier  ;  that  the  goods  were  shipped,  con- 
signed, transported,  and  delivered  to  Hewitt  as  alleged, 
except  the  roll  of  canvas,  which  it  alleges  was  delivered 
to  one  Hawkins,  on  a  written  order  of  Stone.  This 
allegation  is  not  disputed,  and,  therefore  the  canvas 
will  not  be  considered  in  what  is  hereafter  said.  The 
defendant  denies  that  the  goods  were  of  the  value  of 
$300,  and  avers  that  they  were  of  no  value,  and  denies 
that  it  is  indebted  to  the  plaintiff  in  any  sum  whatever, 
and  for  want  of  information  and  belief  denies  the 
assignment  of  the  claim  to  plaintiff.  As  further 
defense,  the  defendant  avers,  in  substance,  as  follows  : 
That  Hewitt  was  entitled  to  the  delivery  of  said 
articles,  for  the  reason  that  he  was  the  owner  thereof, 
and  that  he  represented  to  defendant  that  he  was 
authorized  by  Stone,  as  consignee,  to  receive  and  take 
charge  of  said  property.  That  on  October  8,  1895, 
defendant,  being  in  possession  of  said  property,  ten- 
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dered  the  same  to  the  plaintiff  by  tender  in  writing*,  as 
set  out,  together  with  all  costs  of  suit ;  and  that  plaint- 
iff made  no  complaint  as  to  the  condition  of  the  prop- 
erty, or  the  amount  of  costs,  or  form  of  tender,  but 
refused  to  receive  said  property  and  costs.  That  it  is 
now  unable  to  produce  said  boxes  of  freight  in  court, 
for  the  reason  that  the  same  were  taken  from  its 
possession  upon  writs  of  attachment  ag<iinst  the  prop- 
erty of  C.  H.  Stone,  of  which  fact  defendant  notified 
plaintiff  in  writing  on  October  28,  1895,  which  notice 
is  set  out.  "Defendant  avers  that  the  said  propert}' 
were  and  are  implements  of  gaming,  and  contraband 
articles,  and  of  no  value  whatever  ;  and  alleges  the 
same  to  have  been  used  by  C.  H.  Stone  and  others  in 
Iowa,  in  violation  of  the  laws  of  said  state,  for  gambling 
and  gaming  purposes,  and  that  said  property  w^as 
shipped  to  Cedar  Rapids  for  such  use."  Plaintiff 
filed  his  motion  in  14  paragraphs  to  divide  the  answer 
into  counts,  to  require  more  specific  statement  in 
certain  particulars,  and  to  strike  out  parts  of  the 
answer.  The  motion  was  sustained  so  far  as  to 
require  the  defendant  to  separate  its  answer  into 
counts,  and  to  strike  the  division  of  the  answer  quoted 
above.  It  w^as  overruled  as  to  the  other  grounds  of  the 
motion.  Thereupon  plaintiff  demurred  to  the  second 
division  of  the  answer,  on  the  ground  that  the  facts 
stated  therein,  if  true,  do  not  constitute  a  defense. 
This  division  is  the  one  wherein  defendant  alleges  the 
delivery  to  Hewitt.  The  demurrer  was  overruled,  and 
thereafter  the  defendant  amended  its  answer  bv 
alleging,  in  substance,  as  follows :  (1)  That  the 
property  was  delivered  to  Hewitt  by  mistake,  inno- 
cently made,  and  with  no  intention  to  deprive  the  con- 
signee of  his  property.  (2)  That,  upon  being  informed 
by  the  consignee  that  the  property  belonged  to  him, 
defendant  promptly  informed  him  that  thej"  would 
procure  the  property  immediately,  and  deliver  same  to 
him  ;  and  that  they  at  no  time  disputed  his  right  to  the 
possession  thereof.  (3)  That  it  was  agreed  between 
defendant  and    Stone  that    Stone    would    accept   the 
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property  when  the  defendant  would  procure  the  return 
thereof  from  Hewitt,  and  deliver  it  to  him.  That 
thereupon  defendant  diligently  set  about  to  procure  the 
return  of  the  property,  and  did  procure  the  same  in 
good  condition,  and  tendered  the  same  to  the  plaintiff, 
and  he  refused  to  receive  the  same  as  such,  in  the 
answer  now  on  file.  Plaintiff  moved  to  strike  from 
this  amendment  paragfraphs  2  and  3  as  incompetent, 
irrelevant,  and  immaterial,  which  motion  was  overruled. 
On  March  20, 1896,  the  case  wias  tried  to  a  jury,  and 
verdict  and  judgment  rendered  in  favor  of  the  defend- 
ant.    Plaintiff  appeals. 

Rickel  &  Crocker  ^nd  John  A.  Reed^  for  appellant. 
Rothrock  &  Grimm  and  J,  C  Cook^  for  appellee. 

Given,  J.  1.  The  material  questions  raised  by 
plaintiff's  motions  and  demurrer  that  were  overruled 
were  again  raised  and  preserved  on  the  trial.  The 
motions  are  long"  and  complicated,  and  we  will  not 
attempt  to  state  them  or  the  demurrer  more  in  detail, 
but  proceed  to  consider  these  questions  argued,  after 
first  noticing  the  material  facts  in  the  case.  There  is 
no  dispute  but  that  Stone  did  ship  the  goods  of  which 
he  was  owner,  and  that  they  were  transported  to  Cedar 
Rapids,  were  wrongly  delivered  to  Hawkins  without 
authority,  and  that,  upon  Stone's  thereafter  applying 
for  the  goods,  the  defendant  was  then  unable  to  and 
did  not  deliver  them  to  him.  There  is  a  dispute  as  to 
what  understanding  or  agreement  was  then  entered 
into  between  Stone  and  the  defendant's  agent,  Jacobs, 
with  respect  to  the  delivery  of  the  goods  at  a  future 
time.  Stone  admits  that  he  then  consented  to  wait  for 
the  goods  for  two  or  three  days,  while  Jacobs  says  that 
he  agreed  to  wait  until  the  defendant's  station  agent, 
Mr.  Bates,  who  was  then  absent,  would  return.  Soon 
after  this  first  interview,  and  before  the  return  of 
Bates,  Stone  and  his  attorney  again  demanded  the 
delivery  of  the  property,  and  they  say  that  Jacobs 
refused  to  deliver  it  then  or  thereafter,  and  told  them 
to   hunt  it  themselves,  or  go  ahead  and  sue.     Jacobs 

8  (N.  s.)  A.  &  E.  R.  Cas.— 34 
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denies  that  he  refused  to  thereafter  deliver  the  wheel, 
or  that  he  told  them  to  hunt  it  themselves,  or  to  go 
ahead  and  sue.  He  says  he  never  disputed  Stone's 
rigfht  to  the  property,  nor  refused  to  get  it,  and  deliver 
it  to  him.  *'I  alwa3's  promised  to  get  his  wheel,  and, 
furthermore,  he  always  promised  to  wait  on  me."  Mr. 
Bates  returned  September  14th,  and  this  action  was 
commenced  on  the  24th,  Stone  having  assigned  the 
claim  for  damages  to  the  plaintiff  by  written  assignment 
dated  September  21,  1895.  The  validity  of  this 
assignment  is  put  in  issue,  but  there  is  no  evidence 
upon  which  to  question  its  validity.  The  defendants 
having  regained  possession  of  the  wheel  and  fixtures, 
caused  to  be  served  on  the  plaintiff,  on  October  8, 1895, 
a  tender  in  writing  as  follows :  "You  are  hereby 
notified  that  the  defendant  in  the  above-entitled  cause 
hereby  tenders  you  in  court  two  boxes  of  freight,  one 
of  which  contains  a  Bohemian  fortune  wheel,  and  the 
other  the  fixtures  for  the  said  wheel ;  together  with  all 
costs  of  suit.  These  boxes  of  freight  are  the  ones  in 
suit,  and  claimed  by  you  in  the  above-entitled  cause,  as 
set  out  in  your  petition  herein."  On  October  12,  1895, 
one  Menear  commenced  an  action  before  a  justice  of  the 
peace,  aided  by  attachment,  against  Stone,  in  which  an 
attachment  was  issued,  and  under  which  the  wheel  and 
fixtures  in  question  were  on  that  day  taken  from  the 
possession  of  the  defendant,  and  afterwards  sold  on 
execution  in  that  case.  On  October  28,  1895,  the 
defendant  caused  written  notice  of  said  seizure  to  be 
served  on  the  plaintiff. 

2.  It  cannot  be  disputed  that,  if  the  defendant  failed 
to  deliver  the  property  to  Stone   within   the   time  in 

which  it  was  entitled  to  deliver  it,  and 
SiIl!Si"«q-TM~  within  which  Stone  was  bound  to  receive  it, 
JralSjS'"'"   the  defendant  is  liable  for  its  value  as  for  a 

conversion.  Mr.  Bates  returned  on  Septem- 
ber 14,  1895.  Let  it  be  conceded  that  Stone  did  extend 
the  time  for  delivery  until  Mr.  Bates'  return,  we  have 
seen  that  nothing  was  done  by  the  defendant  towards 
delivering  the  property  until  the  tender  made  October 
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8th  following-.  Surely,  this  was  not  an  oflFer  to  deliver 
upon  Mr.  Bates'  return,  nor  within  a  reasonable  time 
thereafter.  It  appears  by  the  assignment  from  Stone 
to  the  plaintiflF  that  on  September  21,  1895,  they  had 
electee^  to  make  the  claim  for  damages  instead  of  the 
property,  of  which  the  defendant  had  notice  by  this 
petition  filed  September  24th.  Surely,  the  time  that 
elapsed  between  Mr.  Bates'  return  on  the  14th  and  the 
making  of  this  assignment  on  the  21st  was  a  sufficient 
time  in  which  to  have  returned  the  property  ;  and,  the 
defendant  having  failed  to  return  it  within  that  reason- 
able time.  Stone  and  the  plaintiff  had  a  right  to  there- 
after treat  it  as  converted,  and  to  claim  its  value  in 
damages.  A  tender  of  the  propertj%  to  be  effectual, 
must  have  been  made  within  the  time  in  which  the 
defendattt  was  entitled  to  deliver  it  and  the  plaintiff 
bound  to  receive  it.  The  tender  made  was  not  until 
long-  after  the  lapse  of  this  period,  and,  not  being 
accepted,  is  no  bar  to  plaintiff's  rig-ht  to  recover.  The 
defense  pleaded,  that  the  property  was  a  gaming  imple- 
ment, and  used  for  gambling,  was  stricken  out  on 
plaintiff's  motion  ;  and,  defendant  not  having*  appealed, 
we  are  not  called  upon  to  consider  the  correctness  of 
the  ruling  on  that  motion. 

3.  The  remaining  question  is  whether  the  defendant 
should  be  exempt  from  liability  because  of  the  seizure 
of  the  property  under  a  writ  of  attachments  g^j^iit^i.^^. 
The  ajttachment  was  not  levied  until  October 
12,  1895,  long  after  the  time  within  which  the  defendant 
was  entitled  to  deliver  the  property,  and  long  after  it 
had  been  notified  that  Stone  and  the  plaintiff  elected  to 
claim  damag'es,  and  were  claiming  damages,  in  this 
action.  Under  this  condition  of  things  it  cannot  be 
doubted  that  the  defendant  was  entitled  to  hold  this 
proi)erty  as  against  the  attachment.  By  the  election  of 
Stone  and  the  plaintiff  to  claim  damages,  as  they  had  a 
ripfht  to  do,  they  waived  all  claim  to  the  property,  and 
it  thereafter  became  the  property  of  the  defendant,  and 
therefore  not  subject  to  attachment  as  the  property  of 
Stone.     This  being  true,  it  is  no  defense  to  this  action 
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that  the  property  was  taken  under  an  attachment  when 
it  was. 

4.  Mr.  Jacobs  was  permitted  to  testify,  over  plaintiflF*s 
objection,  to  this  effect :  That  he  was  employed  by  Mr. 

Bates,  the  station  ag-ent  at  Cedar  Rapids,  as 
SBiiSSitJ!""  ^^^  cashier ;  that  he  was  paid  by  and  acted 

as  agent  of  the  defendant ;  that  under  his 
employment  he  was  liable  to  Mr.  Bates  for  losses 
resulting  from  a  wrong  delivery  of  shipments;  and 
that  he  had  given  to  Mr.  Bates  a  bond  to  secure  him  on 
that  liability.  This  evidence  was  clearly  inadmissible 
for  the  purpose  of  affecting  defendant's  liability,  as  the 
fact  that  the  loss  might  ultimately  fall  upon  Mr.  Jacobs 
is  no  defense.  While  this  evidence  was  clearly  imma* 
terial  and  inadmissible  as  affecting  defendant's  liability, 
we  think  it  was  admissible  as  showing  the  interest  of 
the  witness  Mr.  Jacobs,  but  the  jury  should  have  been 
plainly  instructed  to  that  effect.  For  the  reasons 
already  stated,  we  think  the  court  erred  in  overruling 
plaintiff's  motion  to  strike,  and  in  the  giving  and  refos* 
ing  of  instructions  with  reference  to  the  questions 
which  we  have  considered.  The  judgment  of  the 
district  court  is  therefore  reversed. 
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Dages  et  al. 
Same 

Ambach  et  al. 

Same 

V. 

Bowler  &  Burdick  Co. 

{Supreme  Court  of  Ohio,  October  26,  fSgy.) 

Merchandise  as  Baggage — Liability  of  Carrier.* — Although  a  com- 
mon carrier  of  passengers  is  under  no  obligation  to  carry  articles 
of  merchandise  as  baggage,  and  although  it  is  not  liable  for  the 
loss  of  such  merchandise  if  it  is  tendered  to  and  received  by  it  as 
baggage  without  actual  knowledge  of  its  true  character,  yet,  if  it 
receives  and  checks  merchandise  as  baggage  with  actual  knowledge 
oo  the  part  of  its  agents  that  it  is  merchandise,  it  thereby  waives 
its  right  to  immunity  from  liability  because  of  the  character  of  such 
articles. 

(Syllabus  by  the  Court.) 

Grror  to  Franklin  county  circuit  court. 
Grror  to  Lucas  county  circuit  court.     Affirmed. 

These  cases  were  orally  argued  before  the  different 
divisions  of  the  court,  but,  in  view  of  the  similarity  of 
the  question  presented,  they  have  been  considered  by 
the  whole  court  upon  the  briefs  presented  as  well  as 
upon  the  points  made  in  the  oral  arguments.  Suits 
were  brought  by  the  several  defendants  in  error  to  re- 
cover the  value  of  merchandise  in  trunks  and  cases 
which  the  company  had  received  and  undertaken  to 

*8ee  notes  at  end  of  case. 
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carry  as  the  baggage  of  their  salesmen  who  were  pas- 
sengers on  the  company's  train,  which  trunks  and 
cases  were  destroyed  in  a  collision  by  the  company's 
negligence.  In  view  of  the  fact  that  this  court  does 
not  weigh  the  evidence  to  determine  controverted 
questions  of  fact,  the  cases  present  here  only  a  ques- 
tion of  law  common  to  all  of  them.  The  merchandise 
was  shipped  as  baggage,  without  extra  compensation 
to  the  carrier  except  charges  on  account  of  excessive 
weight.  But  the  evidence  in  each  case  tended  to  show 
that  the  carrier,  through  its  agents  who  received  and 
checked  the  trunks  and  cases,  had  knowledge  that 
their  contents  were  not  limited  to  the  personal  baggage 
of  the  passengers,  but  contained  articles  of  merchan- 
dise. The  question  of  the  carrier's  liability  upon  the 
state  of  facts  which  the  evidence  tended  to  prove  is 
raised  in  the  case  of  Dages,  Andrews  &  Co.,  by  the 
refusal  of  the  trial  judge  to  give  an  instruction  to  the 
jury  which  was  requested  by  counsel  for  the  company, 
and  by  their  exception  to  the  instruction  given  upon 
the  point  embraced  within  the  instruction  so  requested. 
The  instruction  requested  and  refused  was  as  follows  : 
"The  purchase  of  a  ticket  from  a  railroad  for  transpor- 
tation between  two  points  constitutes  and  makes  a 
contract  between  the  passenger  and  the  company  for 
the  safe  transportation  of  the  purchaser  and  his  per- 
sonal baggage  to  an  amount  in  value  and  weight  pro- 
vided for  in  the  rules  of  the  company.  Such  a  contract 
does  not  authorize  the  passenger  to  carry  anything  but 
his  personal  baggage.  The  contract  is  for,  and  relates 
to,  the  transportation  of  the  person  ;  and  the  carrying 
of  his  baggage  is  but  an  incident  to  the  main  and  prin- 
cipal feature  or  object  of  the  contract.  Such  a  contract 
would  not  authorize  the  passenger  to  carry  the  per- 
sonal baggage  of  another,  nor  merchandise  for  himself, 
nor  goods  or  merchandise  for  another."  The  following 
instructions  were  given  :  *'A  traveler  who  presents  to 
a  carrier  of  passengers  a  trunk  or  valise,  such  as  is 
commonly  used  for  the  transportation  of  wearing  ap- 
parel, represents  by  implication  that  it  contains  only 
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such  articles  as  are  necessary  for  his  comfort  and  con- 
venience on  the  journey  ;  and  if  it,  in  fact,  contains 
merchandise  or  other  valuables,  and  the  fact  is  not 
mentioned,  the  traveler  is  guilty  of  such  a  legal  fraud 
as  to  absolve  the  carrier  from  the  extraordinary  liability 
of  insurer.  A  carrier  of  passengers  is  not  bound  to 
inquire  as  to  the  contents  of  a  trunk,  delivered  to  it  as 
ordinary  baggnge  such  as  travelers  usually  carry,  even 
if  the  same  is  of  considerable  weight,  but  the  carrier 
may  rely  upon  the  representation,  arising  by  implica- 
tion, that  it  contains  nothing  more  than  bag-gage.  The 
plaintiffs  seek  to  recover  upon  an  alleged  agreement 
entered  into  by  their  agent,  Mercer,  with  the  defend- 
ant, whereby  the  defendant  agreed  and  undertook  to 
carry  safely  the  sample  cases  of  the  plaintiffs  from  the 
station  at  Glouster  to  the  station  of  Millersport,  and 
that  the  agents  of  the  defendant  at  Glouster  had  actual 
personal  knowledge  that  the  trunks  contained  merchan- 
dise, and  not  the  personal  baggage  of  Mr.  Mercer. 
The  burden  of  proof  on  both  these  questions  is  on  the 
plaintiffs,  and  it  will  be  incumbent  on  them  to  show  by 
a  clear  preponderance  of  evidence  the  truth  of  these 
allegations."  In  the  case  of  Am  bach  &  Co.  there  was 
a  similar  request  and  instruction.  In  both  cases  the 
jury  found  for  the  plaintiffs,  and  judgments  were  ren- 
dered accordingly,  and  both  judgments  were  affirmed 
in  the  circuit  court.  In  the  Bowler  &  Burdick  Co.'s 
case  evidence  was  introduced  tending  to  show  that 
when  the  company's  agent  received  the  cases  and 
trunks  he  had  knowledge  that  their  contents  were  not 
limited  to  the  personal  baggage  of  the  passenger,  and 
that  they  contained  merchandise.  At  the  conclusion  of 
the  evidence  the  trial  judge  directed  the  jury  to  return 
a  verdict  for  the  railway  company.  The  judgment  of 
the  court  of  common  pleas  in  favor  of  the  carrier  upon 
the  verdict  returned  pursuant  to  such  instruction  was 
reversed  b}^  the  circuit  court. 

Doyle  dr  Lewis,  Taylor,  Taylor  dH:  Taylor,  and  Bar- 
gar  &  Barg-ar,  for  plaintiff  in  error. 
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Powell  &  Mtnahan,  for  defendants  in  error,  Dag'es,  I 

Andrews  &  Co.  and  Ambach  and  others. 

Gilbert  &  Hills,  for  defendant  in  error,  Bowler  & 
Burdick  Co. 

Shauck,  J.  (after  stating  the  facts).     Much  of  the 
doctrine  maintained  by  counsel  for  the  carrier  is  estab- 
lished law.     The  obligation  of  the  carrier  to  carry  the 
bagfgage  of  a  passenger  is   limited  to  those  articles 
which  are  for  his  personal  comfort  and  convenience. 
Nor  is  the  carrier  bound  to  inspect  a  trunk  presented 
by  a  passenger  as  baggage,  to  see  whether  it  contains 
articles  of  merchandise.     In  the  absence  of  knowledge 
to  the  contrary,  it  may  rely  upon  the  passenger's  im- 
plied representation  that  its  liability  will  be  limited  to 
baggage.     Since  it  does  not  owe  the  duty  of  inquiring 
as  to  the  contents  of  such  trunks  as  are  so  presented, 
it  cannot  be  charged  with  the  knowledge  which  inquiry 
might  have  elicited.     Nor  can  the  liability  of  the  car- 
rier be  extended  by  the  fraud  and  deceit  of  the  passen- 
ger.    A  claim  founded  on  his  own  fraud  and  deception 
would  be  as  bad  in  law  as  it  is  in  morals.     But  it  does 
not  appear  from  these  records  that  any  of  these  views 
were  denied  by  the  common  pleas  court  of  Franklin 
county,  or  by  either  of  the  circuit  courts.     It  cannot  be 
said  that  one  is  deceived  or  defrauded  with  respect  to 
facts  which  are  made  known  to  him  in  any  way.     I^ 
two  of  these  cases  the  jury  were  instructed  thatt,  to 
charge  the  carrier  with  liability  for  the  merchandise  as 
baggage,   it  was   necessary  to   show   that  its  agf^^^ 
knew  the  character  of  the  contents  of  the  trunks  v^hen 
they  received  and  checked  them.     In  the  other    ^^^ 
the  evidence  tended  to  show  that  the  agent  had  ^"ch 
knowledge.     The   instruction  given  placed   upon    ^^ 
plaintiffs  the  burden  of  proving  such  knowledge.     ^^'^. 
instruction  was  not  that  the  carrier  would  be  liabl  ^  "• 
its  agents  might  have  known  that  the  trunks  conta^i^^^ 
merchandise,  or  if  they  had  reason  to  know  ;  for    '^l^*^ 
would  have  defined  a  rule  too  uncertain  of  applica*^^^."- 
The  charge  required  that  the  evidence,  circumsta^:^^*^^ 
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and  direct,  must  affirmatively  show  that  the  carrier's 
a|3fents  knew  that  merchandise  was  received  to  be  car- 
ried as  bag-gag-e.  That  such  knowledge  fixes  upon  the 
carrier  the  same  liability  for  merchandise  accepted  to  be 
carried  as  bag-gage  as  though  it  were  baggage  is  gen- 
erally, though  not  universally,  held.  The  general  rule 
upon  the  subject  of  waiver  as  aflFecting  the  liability  of 
the  carriers  was  stated  by  Mr.  Justice  Field  in  Rail- 
road Co.  V.  Swift,  12  Wall.  262,  as  follows:  *'If  at  any 
time  reasonable  ground  existed  for  refusing  to  receive 
and  carry  passengers  applying  for  transportation,  and 
their  baggage  and  other  property,  the  company  was 
bound  to  insist  upon  such  jgronnd  if  desirous  of  avoid- 
ing* responsibility.  If,  not  thus  insisting,  it  received 
the  passengers  and  their  baggage  and  other  property, 
its  liability  was  the  same  as  though  no  ground  for 
refusal  had  ever  existed."  In  3  Wood,  R.  R.  p.  1806, 
it  is  said:  ''While  a  carrier  is  not  obliged  to  accept 
anything  but  ordinary  baggage  as  baggage,  yet  if, 
without  extra  compensation,  and  knowing  that  it  is  not 
personal  baggage,  he  permits  it  to  be  treated  and  carried 
as  such,  he  is  liable  for  its  loss."  The  same  doctrine 
was  declared  and  applied  in  Jacobs  v.  Tutt,  33  Fed. 
412,  and  in  numerous  cases  cited  in  the  briefs.  Nothing 
opposed  to  this  view  is  held  in  Humphreys  v.  Perry, 
148  U.  S.  b27,  13  Sup.  Ct.  711,  relied  on  by  counsel  for 
the  company ;  for  not  only  does  the  court,  by  distin- 
g-uishing  Jacobs  v.  Tutt,  recognize  that  case  as  correctly 
decided,  but  in  the  opinion  it  is  stated  as  a  reason  for 
the  conclusion  that  the  carrier  was  not  liable  for  the 
value  of  merchandise  received  to  be  carried  as  baggage 
that  the  witness  "testified  to  no  fact  from  which  the  in- 
ference could  be  drawn  that  the  agent  had  actual 
knowledge  that  the  trunk  contained  a  stock  of  jewelry." 
Nor  is  the  view  stated  in  conflict  with  the  cases  in 
which  it  is  held  that  the  carrier  does  not  become  liable 
for  merchandise  received  as  baggage  merely  because  it 
had  frequently  so  received  it,  nor  merely  because  of  the 
peculiar  appearance  of  the  trunks  or  cases  in  which  it 
was  contained,  for  fraud  cannot  be  practiced   upon  a 


538  MERCHANDISE  AS  BAGGAGE.  Vol.  VIII 

(N.  S.) 

Toledo  &  O.  C.  Ry.  Co.  v,  Dages. 

carrier   so  frequently  as  to  create  a  cause  of  action 
agrainst    it ;    nor  is    proof    of  a    circumstance  which 
tends  to  show  knowledg'e,  or  which  migfht  excite  a  sus- 
picion, necessarily  equivalent  to  proof  of  actual  knowl- 
edge.    Concerning-  the  effect  of  such  circumstances,  it 
was  said  by  this  court  in  Johnson  v.  Way,  27  Ohio  St. 
374,  as  a  reason  for  rejecting-  the  ancient  rule  that  there 
could  be  no  recovery  upon  a  neg-otiable  instrument  void 
between  the  orig-inal  parties  if  the  holder  had  acquired 
it  under  circumstances  calculated  to  excite  suspicion : 
* 'Circumstances   which  mig-ht  excite  the  suspicion  of 
one  man  mig-ht  not  attract  the  attention  of  another.    It 
is  a  rule  w^hich  business  men  cannot  act  upon  in  the 
ordinary  affairs  of  life  with  any  certainty  that  they  are 
safe."     It  was  nevertheless  held  that  g-ood  faith  re- 
quired the  holder  to  act  upon   his  knowledge.     It  is 
true  that  in  cases  not  distinjafuishable  from  those  before 
us  the  supreme  court  of  Massachusetts  has  exempted 
the  carrier  from  liability  for  the  merchandise,  holding* 
that  notwithstanding-  its  knowledg-e  of  the  character  of 
the  articles  to  be  carried,  it  is  liable  only  according"  io 
the  terms  of  its  contract,  and  that  the  articles  of  mer- 
chandise were  carried  at  the  risk  of  the  passeng-er.    If 
we   were  inclined  to  adopt  this  view  instead   of  that 
which   obtains  g-enerally,  we  should  find  difficulty  in 
disting-uishing-  Express  Co.  v.  Backman,  28  Ohio  St. 
144,  where  a  common  carrier  of  freig-ht  was  charged 
with  the  consequences  of  its  knowledg-e  that  the  value 
of  the  freight  exceeded  that  which  was  stated   in  the 
bill  of  lading-.     It  would  not  seem  practicable,  in    this 
respect,  to  distinguish  between  the  carriage  of  fretg'^^ 
and  the  carriage  of  baggage,  nor  between  knowledg'e  ot 
the  value  of  the  articles  carried  and  knowledge  of  their 
character.     In  one  case  as  clearly  as  in  the  other  con- 
siderations of  public  policy  justify  the  conclusion  that, 
if  the  carrier,  for  the  purpose  of  obtaining  patron^?^- 
and  with  actual  knowledge  of  all  the  material  fa-cts. 
waives  its  right  to  refuse  merchandise  which  it  is  re- 
quested to  carry  as  baggage,  or  to  make  an  additional 
charge  commensurate  with  the  increased  risk,  it  ^an- 
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not  after  a  loss  has  occurred,  assert  an  immunity  from 
liability  because  of  such  right.  Regarding*  other 
points  raised  by  counsel  for  the  company,  it  seems 
sufficient  to  say  that  they  present  no  prejudicial  error. 
Judgment  affirmed. 


MBRCnSANDISE  AS  BAGGAGE. 
1.  THE  GENERAL  RULE. 

A  railroad  company  is  not  bound  by  the  sale  of  a  ticket  to  a  pas- 
seng'er  to  carry  merchandise  offered  as  bagg-age,  and  is  not  liable 
as  a  common  carrier  for  the  loss  of  the  merchandise  so  offered  and 
received  by  it,  without  any  intimation  of  its  true  character.  •  Rich- 
ards V.  London,  etc.,  R.  Co.,  7  C.  B.  839,  62  E.  C.  L.  839;  Great 
Northern  R.  Co.  v.  Shepherd,  8  Bxch.  30 ;  Belfast,  etc.,  R.  Co.  v. 
Keys,  9  H.  L.  Cas.  556,  8  Jur.,  N.  S.,  367,  9  W.  R.  793  ;  Cahill  v. 
London,  etc.,  R.  Co.,  10  C.  B.,  N.  S.,  154,  100  E.  C.  L,.  154,  7  Jur.,  N. 
S.,  1164,  affirmed  13  C.  B.,  N.  S.,  818,  106  E.  C.  L.  818,  8  Jur.,  N.  S., 
1063;  Lree  r.  Grand  Trunk  R.  Co.,  36  U.  C.  Q.  B.  350;  Shaw  v. 
Grand  Trunk  R.  Co.,  7  U.  C.  C.  P.  493  ;  The  Ionic,  5  Blatchf.  (U.  S  ) 
538  ;  Wunsch  v.  Northern  Pac.  R.  Co.,  62  Fed.  Rep.  878  ;  Dibble  v. 
Brown,  12  Ga.  217,  56  Am.  Dec.  460 ;  Michisran  Cent.  R.  Co.  v.  Car- 
row,  73  111.  348,  24  Am.  Rep.  248 ;  Hamburg- American  Packet  Co.  v, 
Gattman,  127  111.  598,  affirtned  27  111.  App.  182 ;  Michigan,  etc.,  R. 
Co.  z'.  Oehn,  56  111.  293;  Cincinnati,  etc.,  R.  Co.  r.  Marcus,  38  111. 
219;  Doyle  z/.  Kiser,  6  Ind.  242;  Blumenthal  v,  Maine  Cent.  R.  Co., 
79  Me.  550,  34  Am.  &  Eng.  R.  Cas.  247 ;  Collins  z/.  Boston,  etc.,  R. 
Co.,  10  Cush.  (Mass.)  83,  93  Am.  Dec.  140;  Ailing  v.  Boston,  etc., 
R.  Co.,  126  Mass.  121,  30  A.m.  Rep.  667;  Blumantle  v.  Fitch- 
burg  R.  Co.,  127  Mass.  322,  34  Am.  Rep.  376  ;  Collins  v,  Boston,  etc., 
R.  Co.,  10  Cush.  (Mass.)  506;  Stimson  v.  Connecticut  River  R.  Co., 
98  Mass.  83,  93  Am.  Dec.  140 ;  Haines  v.  Chicago,  etc.,  R.  Co.,  29 
Minn.  160,  43  Am.  Rep.  199  ;  Spooner  v,  Hannibal,  etc.,  R.  Co.,  23 
Mo.  App.  403 ;  Smith  v,  Boston,  etc.,  R.  Co.,  44  N.  H.  325 ;  Bell  v. 
Drew,  4E.  D.  Smith  (N.  Y.)  59;  Hawkins  r.  Hoffman,  6  Hill  (N. 
Y.)  586,  41  Am.  Dec.  767;  Pardee  v.  Drew,  25  Wend.  (N.  Y.)  459; 
Greenwich  Ins.  Co.  v,  Memphis,  etc..  Packet  Co.,  1  Ohio  N.  P.  126; 
Bowler,  etc.,  Co.  v,  Toledo,  etc.,  R.  Co.,  3  Ohio  Dec.  41 ;  Pennsyl- 
vania Co.  V,  Miller,  35  Ohio  St.  541. 

The  principle  to  be  extracted  from  the  cases  very  clearly  excludes 
merchandise,  as  such,  in  the  idea  of  baggage  for  which  the  carrier 
is  responsible,  and,  therefore,  unless  it  is  paid  for  otherwise  than  in 
the  price  of  the  passenger's  ticket,  the  carrier  is  not  liable  for  its 
loss  unless  caused  by  its  negligence.  Smith  v,  Boston  &  M.  R.  Co., 
44  N.  H.  325. 

In  Belfast  &  B.  R.  Co.  z/.  Keys,  9H.  L.556,  a  passenger,  contrary  to 
the  rules  of  carrier,  and,  in  order  to  avoid  the  payment  of  extra  toll, 
took  merchandise  with  him  into  the  carriage,  which  was  afterwards 
removed  by  the  guard  to  the  luggage  van, — held^  that  in  case  of  its 
loss,  there  could  be  no  recovery  against  the  carrier. 
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fteasons  for  Rule. — *'If  articles  of  great  value,  such  as  monej  or 
jewels,  are  delivered  to  a  carrier  with  a  statement  that  thej  are 
ordinary  merchandise  only,  or  if  they  are  in  such  a  shape  or  form 
as  to  lead  him,  in  the  exercise  of  proper  care  and  prudence,  to  be- 
lieve that  they  are  articles  of  a  wholly  different  kind  and  of  a  great- 
ly less  value  than  they  actually  are,  he  is  misled  and  deceived  in  a 
iftatter  which  is  essential  to  the  contract  into  which  he  is  induced  to 
enter.  He  is  thereby  misled,  both  as  to  the  amount  of  compensation 
which  he  ought  to  receive  and  as  to  the  nature  and  degree  of  care 
which  he  ought  to  use  in  transporting  the  property.  Nor  can  it  make 
any  difference  whether  this  result  is  brought  about  by  au  actual 
misstatement  in  reply  to  questions  put  by  the  carrier,  or  by  a  resort 
to  such  artifices  as  lull  suspicion  and  prevent  inquiry  on  his  part. 
In  either  case  the  result  is  the  same,  and  the  fraud  as  effectually 
accomplished  by  false  tokens  and  disguises  as  by  oral  misrepresen- 
tations and  falsehoods."  Bigei«ow,  C.  J.,  in  Dunlap  ^^  Interna- 
tional Steamboat  Co.,  98  Mass.  377.  See  also  Cincinnati,  etc.,  R. 
Co.  V.  Marcus,  38  111.  219  ;  Pardee  v.  Drew,  25  Wend.  (N.  Y.)  461 ; 
Gibbon  v,  Paynton,  4  Burr.  2298. 

Jewelry. — In  Michigan  Cent.  R.  Co.  v.  Carrow,  73  111.  348,  24  Am. 
Rep.  248,  where  a  trunk  containing  thirty  thousand  dollars*  worth 
of  jewelry  was  checked  as  ordinary  baggage,  the  carrier  was  held 
not  liable  for  it  as  an  insurer. 

Gold.— Where  a  valise  is  accepted  by  a  carrier  as  baggage,  with- 
out notice  that  it  contains  in  addition  to  baggage  proper  a  large 
amount  of  gold,  the  carrier  is  not  liable  for  the  loss  of  the  gold, 
though  stolen  by  one  of  its  agents.  Doyle  z/.  Kiser,  6  Ind.  242.  See 
also  Cincinnati,  etc.,  R.  Co.  v,  Marcus,  38  111.  219  ;  Hallman  v.  Hol- 
laday,  1  Woolw.  (U.  S.)  365. 

Partnership  Goods.— In  State  v.  Knight,  (Pa.),  3  Am.  dt.  Eng.  R. 
Cas.  374,  it  was  held  that  the  carrier  is  not  liable  to  a  ftrra  for 
injury  to  a  typewriter  belonging  to  the  firm  but  carried  by  the 
carrier  as  the  personal  baggage  of  a  member  of  the  firm. 

2.  WHERE  CARRIER  KNOWS  THE  CHARACTER  OF  THE  ARTICLES. 

The  rule,  however,  is  different  where  the  carrier  has  knowledge 
of  the  character  of  the  article  tendered  as  baggage,  and  accepts  it 
for  baggage,  without  demurrer.  Such  acceptance  acts  as  a  waiver 
by  the  carrier  of  all  right  to  object  to  the  articles  tendered.  Great 
Northern  R.  Co.  v.  Shepherd,  8  Exch.  30,  21  L.  J.  Exch.  286,  7 
Railw.  Cas.  310;  Central  Trust  Co.  v,  Wabash,  etc.,  R.  Co.,  39  Fed. 
Rep.  417,  40  Am.  &  Eng.  R.  Cas.  636 ;  Hannibal,  etc.,  R.  Co.  v. 
Swift,  12  Wall.  (U.  S.)  262 ;  Hallman  v,  Holladay,  1  Woolw.  (U.  S.) 
365;  Strouss  z/.  Wabash,  etc.,  R.  Co.,  17  Fed.  Rep.  209;  St.  I^uis 
Southwestern  R.  Co.  v.  Berry,  60  Ark.  433  ;  Waldron  v.  Chicago, 
etc.,  R.  Co.,  I  Dakota,  341 ;  Weber  Co.  v,  Chicago,  etc.,  R.  Co. 
(Iowa)  1894,  60  N.  W.  Rep.  637  ;  Chicago,  etc.,  R.  Co.  v,  Conklin,  32 
Kan.  55,  16  Am.  &  Eng.  R.  Cas.  116 ;  Blumantle  v.  Fitchburg  R. 
Co.,  127  Mass.  322,  34  Am.  Rep.  376;  Ross  v,  Missouri,  etc.,  R.  Co., 
4  Mo.  App.  583  ;  Stoneman  z/.  Erie  R.  Co.,  52  N.  Y.  429,  affirming  1 
Sheld.  (N.  Y.)  286 ;  Perley  v.  New  York  Cent.,  etc.,  R.  Co.,  65  N.  Y. 
375  ;  Millard  v.  Missouri,  etc.,  R.  Co.,  86  N.  Y.  441,  20  Hun  (N.  Y.) 
191,  6  Am.  &  Eng.  R.  Cas  311 ;  Butler  v.  HudaQ9<iriver  R.  Co.,  3  E. 
D.  Smith  (N.  Y.)  571 ;  Toledo,  etc.,  R.  Co.  z/.<Ambach,  10  Ohio  Cir. 
Ct.  Rep.  490;    Bowler  and  Benedict  Co.  i/.  Toledo,  etc.,  R.  Co.,  10 
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Ohio  Cir.  Ct.  Rep.  272  ;  Oakes  v.  Northern  Pac.  R.  Co.,  20  Oregron, 
393,  23  Am.  St.  Rep.  126,  47  Am.  &  Engr-  R.  Cas.  442;  Ft.  Worth, 
etc.,  R.  Co.  V.  I.  B,  Rosenthal  Millinery  Co.  (Tex.  Civ.  App.  1895), 
29  S.  W.  Rep.  196;  Texas,  etc.,  R.  Co.  v.  Capps,  16  Am.  &  Eng-.  R, 
Cas.  118.  In  Oakes  v.  Northern  Pac.  R.  Co.,  20  Oregon  393,  23  Am. 
St.  Rep  126,  47  Am.  &.  Engr*  R.  Cas.  443,  the  plaintiff  who,  with  his 
wife  and  several  others  constituted  a  comedy  company,  bought  five 
tickets  of  the  defendant  railroad  company,  and  delivered  to  the 
defendant  the  trunks  of  the  party  to  be  carried  to  their  destination. 
There  was  evidence  tending  to  show  that  the  defendant's  baggage 
a^ent  was  fully  informed  of  the  nature  and  character  of  the  contents 
of  the  trunks  and  boxes,which  contained  the  wearing  apparel  of  the 
travelers  and  also  stage  properties,  etc.;  and  the  jury  having  found  a 
general  verdict  for  the  plaintiff  for  the  value  of  all  the  property,  the 
appellate  court  refused  to  set  it  aside.  Lord,  J.,  said:  ** While  the  obli<- 
gation  of  a  carrier  of  passengers  is  limited  to  ordinary  baggage, 
yet  if  it  knowingly  permits  a  passenger,  either  on  payment  or  with-r 
ont  payment  of  an  extra  charge,  to  take  articles  as  personal 
baggage  which  are  not  properly  such,  it  will  be  liable  for  their  loss 
or  destruction,  though  without  fault." 

In  Hoeger  v.  Chicago,  etc.,  R.  Co.,  63  Wis.  100,  21  Am.  &  Eng.  R. 
Cas.  308,  53  Am.  Rep.  271,  a  traveling  agent  applied  to  a  railroad 
company  to  transport  his  sample  trunks  as  baggage,  and  the  com- 
pany, knowing  their  contents,  received  and  checked  them  as 
baggage  and  carried  them  as  such  on  the  passenger  train  on  which 
he  rode.  The  court  held  that  both  parties  were  estopped  to  claim 
that  such  trunks  were  not  baggage,  and  to  be  treated  as  such,  and 
not  as  ordinary  freight.  See  also  Texas,  etc.,  R.  Co.  v,  Capps,  2 
Tex.  Civ.  App.  Cas.  ^  33,  16  Am.  Sl  Eng.  R.  Cas.  118. 

If  the  carrier  knows  that  the  parcel  offered  as  baggage  by  a  pas* 
senger  contains  valuable  merchandise,  and  accepts  the  same  upon 
payment  for  extra  baggage,  the  carrier  is  liable  for  its  loss  due  to 
negligence  of  an  employee.  Hallman  v,  Holladay,  1  Woolw.  (U.  S.) 
365. 

Goods  and  Samples,  constituting  a  commercial  traveler's  outfit, 
are  to  be  considered  personal  baggage,  where  the  carrier  and  pas- 
senger contracted  with  a  full  understanding  of  the  nature  of  the 
property,  and  that  it  did  not  consist  of  ordinary  wearing  apparel 
and  things  carried  for  use  on  a  journey.  Dixon  v.  Richelieu  Nav. 
Co.,  15  Ont,  App.  Rep.  647,  39  Am.  &  Eng.  R.  Cas.  425. 

Dogs.— In  Cantling  v.  Hannibal  &.  St.  J.  R.  Co.,  54  Mo.  385,  14 
Am.  Rep.  476,  a  passenger  took  a  dog  with  him  into  a  coach,  but 
was  required  by  the  brakeman  to  put  the  dog  in  the  baggage-car, 
the  plaintiff  paying  the  baggageman  for  its  transportation.  A  rule 
of  the  carrier,  of  which  the  plaintiff  had  no  notice,  provided  :  "Live 
animals  are  allowed  as  baggageman's  perquisites."  The  dog  was 
lost,  by  being  delivered  by  the  baggageman  to  the  wrong  person  ; 
it  was  held  that  the  plaintiff  could  recover  from  the  carrier  the 
value  of  the  dog. 

The  loss  of  a  dog  by  negligence  of  a  baggage-master  ^ill  render 
the  carrier  liable  although  a  rule  of  the  company  provided  that  it 
would  not  be  responsible  for  dogs,  where  the  owner  was  not  notified 
of  such  rule  or  of  the  company's  refusal  to  be  responsible,  but  put  the 
dog  in  the  baggage-car  under  instructions  of  the  conductor.      Kan* 
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sas  City,  Memphis  &  Birming'ham   R.   Co.   v.   Hig-don,  14  L.  R.  A. 
515. 

Where,  after  the  carrier's  ticket  agent  had  refused  to  sell  a  pas- 
senger tickets  for  the  transportation  of  his  dogs,  the  baggag-eman 
on  the  train,  as  a  matter  of  accommodation  and  for  a  fee,  agreed  to 
take  charge  of  them  after  telling  the  passenger,  "You  know  the 
rules  about  dogs,"  the  carrier  is  not  liable  as  a  common  carrier  for 
the  loss  of  one  of  the  dogs.  Honejman  v,  Oregon  &  C.  R.  Co.,  13 
Or.  352,  57  Am.  Rep.  20. 

The  Mere  Payment  of  Extra  Charges,  on  account  of  the  over- 
weight of  alleged  baggage,  does  not  convert  it  into  freig'ht  and 
render  the  carrier  liable  for  it  as  such  ;  and  where  merchandise  to 
be  used  in  trade  is  packed  in  a  trunk,  and  shipped  as  personal 
baggage,  the  carrier  having  no  notice  or  knowledge  of  its  character, 
no  liability  as  a  common  carrier  attaches.  Ham  burg- American 
Packet  Co.  v,  Gattman,  127  III.  598 ;  Talcott  v.  Wabash  R.  Co.,  66 
Hun  (N.  Y.)  456  ;  Humphreys  v.  Perry,  148  U.  S.  627,  54  Am.  A  Kng. 
R.  Cas.  29.  Compare  Stoneman  v,  Erie  R.  Co.,  52  N.  Y.  429,  1 
Sheld.  (N.  Y.)  286 ;  Perley  v.  New  York  Cent.,  etc.,  R.  Co.,  65  N.  Y. 
374. 

But  the  court  went  on  to  hold,  in  the  case  first  cited  above,  that 
in  the  case  of  an  immigrant  who  carries  with  her  trunks  and  other 
ordinary  baggag^e,  and  also  turns  over  to  the  carrier  a  number  of 
boxes  of  goods  for  transportation  and  pays  freight  for  their  weig^ht 
in  excess  of  her  baggage  allowance,  and  the  general  character  of 
such  shipment  is  known  to  the  carrier,  it  cannot  be  conclusively 
presumed  that  she  intended  the  entire  shipment  as  bag^gfage  so  as  to 
preclude  her  from  recovering,  in  case  of  a  loss,  except  for  such 
articles  contained  in  the  boxes  as  could  t>e  termed  *' necessary 
baggage." 

But  if  the  carrier,  at  the  time  of  checking'  a  trunk,  has  notice 
that  it  contains  merchandise  other  than  personal  baggag^e,  and 
charges  the  passenger  extra  therefor,  the  carrier  is  liable  as  a  car- 
rier of  freight.  Sloman  v.  Great  Western  'R,  Co.,  67  N.  Y.  206  ; 
Perley  v.  New  York  Cent.  A  H.  R.  R.  Co.,  65  N.  Y.  374  ;  Millard 
V,  Missoun,  K.  &  T.  R.  Co.,  86  N.  Y.  441. 

If  a  carrier  knowingly  receives  from  a  passenger  articles  as  bag*- 
gage,  which  are  not  properly  classed  as  such,  either  with  or  without 
extra  charge  therefor,  it  will  be  liable  for  their  loss,  althong-h 
without  its  fault.  Oakes  v.  Northern  Pac.  R.  Co.,  12  I^.  R.  A.  318, 
20  Or.  392  ;  Ross  v,  Missouri,  K.  &  T.  R.  Co.,  4  Mo.  App.  582. 

The  same  rule  is  applied  where,  from  the  payment  of  extra 
weight  and  other  circumstances,  the  agent  had  reason  to  know  that 
the  trunk  contained  valuable  merchandise,  and  yet  checked  it  as 
ordinary  baggage.  Central  Trust  Co.  v.  Wabash,  St.  I^.  &  P.  R. 
Co.,  39  Fed.  Rep.  417. 

The  same  liability  attaches  to  the  transportation  of  merchandise 
of  a  passenger  along  with  his  baggage,  for  which  he  pays  extra,  as 
though  it  were  properly  personal  baggage.  Glasco  v.  New  York 
Cent.  R.  Co..  36  Barb.  557. 

A  passenger,  who,  with  regular  bag'gage,  turns  over  to  the  car- 
rier boxes  of  merchandise,  and  pays  for  the  excess  of  weight  over 
the  regular  baggage  allowance,  the  general  character  of  the  ship- 
ment being  known  to  the  carrier,  can  recover  for  the  boxes  of  mer- 
chandise in  case  of   loss,   although  they  did  not  contain   strictly 
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^'necessary  baggrage.*'     Ham  burg- American  Packet  Co.  v,  Gattman, 
127  111.  598. 

"in  Millard  v.  Missouri,  K.  &  T.  R.  Co..  86  N.  Y.  441,  it  was  held 
that  separate  actions  could  be  maintained  for  the  personal  baggage 
of  the  passenger,  and  for  the  merchandise,  for  which  he  paid  extra. 

Proof  of  Actual  Knowledge. — But  in  order  to  charge  a  carrier 
with  liability  for  merchandise  carried  as  baggage,  the  general  rule 
is  that  there  must  be  proof  of  actual  knowledge,  on  the  part  of  the 
carrier  or  its  agents,  of  the  true  character  of  the  goods  offered  as 
baggage.  Haines  v,  Chicago,  etc.,  R.  Co.,  29  Minn.  160,  43  Am.  Rep. 
199 ;  Cahill  v.  Lrondon,  etc.,  R.  Co.,  10  C.  B.  N.  S.  154,  100  E.  C.  L. 
154,  affirmed  13  C.  B.  N.  S.  818,  106  E.  C.  L.  818,  31  L.  J.  C.  P.  271 ; 
Humphreys  v.  Perry,  148  U.  S.  627,  54  Am.  &  Eng.  R.  Cas.  29,  revers- 
ing 39  Fed.  Rep.  417,  40  Am.  &  Eng.  R.  Cas.  636 ;  Belfast,  etc.,  R. 
Co.  z'.  Keys,  99  H.  Lr.  Cas.  556,  8  Jur.  N.  S.  367. 

A  carrier  of  passengers  is  not  bound  to  inquire  as  to  the  contents 
of  a  trunk  delivered  to  it  as  ordinary  baggage,  such  as  travelers 
usually  carry,  even  if  the  same  is  of  considerable  weight,  but  may 
rely  upon  the  representation,  arising  by  implication,  that  it  contains 
nothing  more  than  baggage.  Michigan  Cent.  R.  Co.  v.  Carrow,  73 
III.  J48,  24  Am.  Rep.  24^ 

In  an  earlier  case,  an  emigrant  shipped  as  baggage  a  quantity  of 
gold  coin  packed  in  the  center  of  a  box  of  clothing  and  household 
goods.  In  an  action  by  him  to  recover  for  the  loss  of  the  coin,  it 
was  held  that  the  carriers  were  not  liable  for  a  loss  if  there  were  no 
circumstances  to  lead  them  to  infer  that  the  box  contained  coin  ;  but 
if  the  carriers  knew  that  emigrants  were  in  the  habit  of  transport- 
ing gold  put  up  in  a  similar  way,  and  might  reasonably  have  in- 
ferred that  plaintiff's  box  contained  money,  then  it  was  their  duty 
to  inquire  as  to  its  contents,  and,  failing  to  do  so,  they  would  be 
liable  as  carriers.  Kuter  v,  Michigan  Cent.  R.  Co.,  1  Biss.  (U.  S.) 
35.  But  this  case  does  not  state  the  true  doctrine,  and  has  been 
expressly  disapproved  by  the  Supreme  Court  of  the  United  States  in 
Humphreys  v.  Perry^  148  U.  S.  627,  54  Am.  &  Eng.  R.  Cas.  29. 

Testimony  that  a  trunk  was  of  the  size  and  shape  recognized  by 
railroad  men  as  a  sample  trunk  is  not  conclusive  of  the  company's 
knowledge  that  it  was  not  a  baggage  trunk.  Rider  v,  Wabash,  etc., 
R.  Co.,  14  Mo.  App.  529. 

It  has  been  held,  however,  that  the  carrier  is  liable  where  the 
outward  appearance  of  the  box  or  trunk  was  such  as  to  create  a 
suspicion  as  to  the  character  of  its  contents.  Ross  v,  Missouri,  etc., 
R.  Co.,  4  Mo.  App.  583;  Dunlap  v.  International  Steamboat  Co.,  98 
Mass.  371;  Waldron  v,  Chicago,  etc.,  R.  Co.,  1  Dak.  336;  Butler  v, 
Hudson  River  R.  Co.,  3  E.  D.  Smith  571 ;  Jacobs  v,  Tutt,  33  Fed.  412. 

In  Great  Northern  R.  Co.  v.  Shepherd,  8  Exch.  30,  it  is  said  :  ''If 
the  plaintiff  had  carried  these  articles  exposed,  or  had  packed  them 
in  the  shape  of  merchandise,  so  the  company  might  have  known 
what  they  were,  and  they  had  chosen  to  treat  them  as  personal 
luggAge  and  carried  them  without  demanding  any  extra  remunera- 
tion, they  would  have  been  responsible  for  the  loss." 

In  Hannibal,  etc.,  R.  Co.  v.  Swift,  12  Wall.  (U.  S.)  262,  the  court 
observed :  ''Where  a  railroad  company  receives  for  transportation, 
in  cars  which  accompany  its  passenger  trains,  property  of  this 
character,  in  relation  to  which  no  fraud  or  concealment  is  practiced 
or  attempted  upon  its  employees,  it  must  be  considered  to  assume, 
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with  reference  to  it,  the  liability  of  common  carriers  of  merchan- 
dise. *  *  *  If  property  oflFered  with  the  passeng^er  is  not  repre- 
sented to  be  baggage,  and  it  is  not  so  packed  as  to  assiime  that 
appearance,  and  it  is  received  for  transportation  on  the  passenger 
train,  there  is  no  reason  why  the  carrier  shall  not  be  held  equally 
responsible  for  its  safe  conveyance  as  if  it  were  placed  on  the 
freight  train,  as  undoubtedly  he  can  make  the  same  charge  for  its 
carriage/'  But  see  Blumantle  v.  Fitchburg  R.  Co.,  127  Mass.  322, 
34  Am.  Rep.  376. 

If  a  passenger  openly  offers  merchandise  as  personal  lugg'ag'e,  or 
if  the  merchandise  is  so  packed  that  its  nature  is  obvious,  and  the 
company  does  not  object  to  it,  the  company  will  be  liable.  Great 
Northern  R.  Co.  v.  Shepherd,  8  Exch.  30,  7  Railw.  Cas.  310,  21  L,.  J. 
Exch.  286. 

The  case  of  New  York  Cent.,  etc.,  R.  Co.  v,  Fraloff,  100  U.  S.  24, 
21  Am.  Ry.  Rep.  428,  is  often  cited  as  holding  that  a  carrier  must 
take  notice,  at  his  peril,  of  the  contents  of  a  passenger's  trunk.  The 
case  merely  holds  that,  in  the  absence  of  legislation,  or  of  special 
regulations  by  the  carrier,  or  of  conduct  by  the  passenger  mislead- 
ing the  carrier  as  to  the  value  of  baggage,  the  failure  of  the  passen- 
ger unasked  to  disclose  the  value  of  his  baggage  is  not  in  itself  a 
fraud  upon  the  carrier.  It  does  not  decide  or  intimate  that  the 
carrier  is  liable  for  articles  not  actually  bagg'age,  accepted  by  it  in 
ignorance  of  their  character.  The  decision  in  the  case  was  that  the 
articles  sued  for  were,  the  standing  and  character  of  the  passengfer 
considered,  properly  baggage. 

In  Cahill  v,  London  &  N.  W.  R.  Co.,  10  C.  B.  N.  S.  154,  affirmed  ut 
13  C.  B.  N.  S.  818,  it  was  held  that  the  fact  that  a  package  bore  the 
semblance  of  a  package  of  merchandise,  and  was  marked  '*  g-lass'* 
was  not  sufficient  notice  to  charge  the  carrier  with  having  under- 
taken to  carry  such  merchandise  as  personal  baggage. 

An  agreement  to  carry  a  passenger's  merchandise  as  bag-g-ag-e 
cannot  be  proved,  or  the  responsibility  of  a  common  carrier  thereof 
created,  by  mere  evidence  of  a  custom  of  passengers  to  take  pack- 
ages with  them,  or  by  evidence  that  the  packag'e  was  of  such  form 
that  the  baggageman  might  infer  that  it  contained  merchandise 
and  not  personal  baggage.  Blumantle  v,  Fitchburg  R.  Co.,  127 
Mass.  322, 34  Am.  Rep.  376 ;  Ailing  v.  Boston  A  A.  R.  Co.,  126  Mass. 
121,  30  Am.  Rep.  667  ;  Smith  v.  Boston  &  M.  R.  Co.,  44  N.  H.  325. 

Notice — Question  of  Fact. — The  question  as  to  whether  the  carrier 
had  notice  as  to  the  contents  of  a  trunk  or  box,  so  as  to  become 
liable  for  its  loss  after  its  acceptance  for  transportation,  althoug-h 
it  may  contain  merchandise,  may  be  a  question  of  fact,  and  in  such 
cases  is  to  be  submitted  to  the  jury  where  the  facts  of  the  case  are 
disputed  or  differences  of  opinion  may  fairly  exist  as  to  the  infer- 
ence to  be  drawn  from  them.  The  pla'intiflF'sson,  a  boy  of  eighteen 
years,  was  employed  by  him  as  a  traveling  agent  to  sell  goods  by 
sample.  He  had  two  large  trunks  containing  the  samples,  difiPer- 
ent  in  appearance  from  ordinary  traveling  trunks,  and  carried  a 
valise  for  his  personal  baggage.  He  delivered  the  trunks  to  a 
baggage  master  at  a  railroad  depot,  and,  when  asked  where  he 
wanted  them  checked  to,  replied  that  he  did  not  then  know,  as  he 
had  sent  a  dispatch  to  a  customer  at  F.  to  know  if  he  wanted  any 
goods ;  if  not,  he  wanted  them  to  go  to  R.,  where  he  expected  tfo 
meet  some  customers ;  soon  afterwards  he  had  them  checked  to  R., 
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paying*  two  dollars,  and  receiving  a  receipt  ticket  for  them,  headed 
"receipt  ticket  for  extra  baggage,"  etc.  They  were  not  weighed, 
and  no  evidence  was  given  as  to  any  regulation  of  the  company  in 
reference  to  charging  extra  compensation  for  passengers'  baggage. 
It  was  held  that  the  evidence  justified  the  submission  to  the 
jury  of  the  question  of  notice  as  to  the  contents  of  the  trunk. 
Sloman  v.  Great  Western  R.  Co.,  67  N.  Y.  208,  IS  Am.  Ry.  Rep.  113, 
reversing  ^^wn^^,  Y.)  546,  explained  in  Blumantle  z/.  Fitchburg 
R.  Co.,  127  Mass.  322,  34  Am.  Rep.  376. 

Necessity  of  Inquiry  by  Carrier. — The  carrier  is  not  bound  to 
inquire  as  to  the  nature  of  the  property,  but  it  is  entitled  to  assume 
that  it  consists  of  only  such  things  as  are  properly  baggage. 
Haines  v,  Chicago,  etc.,  R.  Co.,  29  Minn.  160,  43  Am.  Rep.  199.  In 
this  case  the  action  was  for  the  loss  of  a  valise  containing  **  goods, 
wares,  and  merchandise,  commonly  called  notions."  The  court,  in 
holding  that  the  defendant  company  was  not  liable,  said  :  *'Doubt- 
less,  if  the  carrier  had  actual  notice  of  the  nature  of  the  property, 
and  still  received  it  as  baggage,  he  would  be  liable.  But  he  is  not 
bound  to  inquire  as  to  the  contents  of  the  trunk  or  valise  delivered 
as  baggage,  by  a  passenger.  He  has  a  right  to  assume  that  it  con- 
tains nothing  but  his  personal  baggage.  Therefore,  at  least,  in  the 
absence  of  negligence,  a  passenger,  in  order  to  recover  from  a  car- 
rier for  property,  not  his  personal  baggage,  which  he  has  delivered 
to  the  carrier  as  baggage  without  payment  of  other  consideration 
than  the  price  paid  for  his  passage  ticket,  must  prove  that  the 
carrier  had  notice  of  the  nature  of  the  property,  and  the  burden  of 
proving"  this  notice  rests  upon  the  passenger.  Therefore,  it  not 
appearing  from  the  pleadings  that  this  property  was  the  personal 
baggage  of  the  plaintiff,  or  that  the  defendant  had  notice  that  it 
was  not,  plaintiff  was  not  entitled  to  judgment  on  the  pleadings." 

Custom  of  Agents  at  Other  Points  on  the  Road. — The  fact  that 
other  agents  of  the  defendant  company,  at  other  times  and  places, 
had  received  and  checked  the  merchandise  as  baggage,  with 
knowledge  of  its  true  character,  will  not  operate  as  notice  to  the 
company  of  its  character  with  respect  to  the  trip  on  which  it  was 
lost.  Blnmenthal  v,  Maine  Cent.  R.  Co.,  79  Me.  550,  34  Am.  &  Eng. 
R.  Cas.  247;  Smith  v,  Boston,  etc.,  R.  Co.,  44  N.  H.  325.  See  also 
Blumantle  v,  Fitchburg  R.  Co.,  127  Mass.  322,  34  Am.  Rep.  376. 

Declaration  by  Passenger  of  Value  and  Nature  of  Property. — In 
the  absence  of  any  specific  regulation  of  the  carrier,  that  a  passen- 
ger shall  declare  the  value  and  character  of  the  property  offered  by 
him  as  baggage,  the  passenger  is  not  bound  to  make  such  a  declara- 
tion, and,  if  the  carrier  accepts  the  property  without  inquiry  as  to 
its  character  or  value,  he  becomes  liable  for  the  loss  of  so  much  of 
it  as  properly  constitutes  baggage,  although  he  might  have  properly 
refused  to  carry  all  of  it.  Brown  v,  Camden,  etc.,  R.  Co.,  83  Pa.  St. 
316,  15  Am.  Ry.  Rep.  421.  See  also  Baldraff  v,  Camden,  etc.,  R. 
Co.,  2  Fed.  Cas.  507. 

Regulation  that  Passenger  Shall  Certify  as  to  Value  and  Nature  of 
Property.— But  the  carrier  may  make  and  enforce  a  regulation  re- 
quiring passengers  to  certify  to  the.  baggage  master,  or  other 
agent,  the  value  and  character  of  the  contents  of  their  trunks,  and 
may  refuse  to  carry  such  property  unless  the  certificate  is  made. 
Norfolk,  etc.,  R.  Co.  v,  Irvine,  84  Va.  553  ;  Norfolk,  etc.,  R.  Co.  v. 
Irvine,  85  Va.  217,  37  Am.  &  Eng.  R.  Cas.  227.   In  the  latter  of  these 
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cases  it  was  held  that  the  court  properly  instructed  the  jury  "that 
the  defendant  company  has  a  right  to  inquire  of  any  passenger 
who  offers  a  trunk  to  be  transported  over  its  road  whether  such 
trunk  contains  his  personal  bag^gag-e  ;  and  where  such  a  passenger 
has  been  in  the  habit  of  taking  with  him,  in  his  trunk,  and  having 
carried  in  this  way,  articles  of  merchandise,  contrary  to  the  uses 
and  regulations  of  the  defendant  company,  the  carrier  has  a  right 
to  require  him  to  furnish  satisfactory  proof  of  what  his  trunks  con- 
tain, and,  upon  his  refusing  or  declining  to  furnish  such  proof,  the 
carrier  ♦  *  *  is  warranted  in  refusing  to  receive  and  check 
such  trunks  as  baggage,  and  will  not  be  liable  in  damages  to  such 
passenger    ♦    *    *    for  such  refusal." 

Deception  by  Passenger.— And  if  the  passenger  uses  any  means 
to  deceive  the  carrier  as  to  the  character  of  his  property  offered  as 
baggage,  or  to  conceal  its  value,  he  cannot  recover  in  case  of  a  loss 
for  more  than  the  carrier  was  bound  to  carry  as  actual  baggage. 
New  York  Cent.,  etc.,  R.  Co.  v.  Fraloff,  100  U.  S.  24,  21  Am.  Ry. 
Rep.  428;  Michigan  Cent.  R.  Co.  v.  Carrow,  73  111.  348,  24  Am.  Rep. 
248  ;  Missouri  Pac.  R.  Co.  v.  York,  2  Tex.  Civ.  App.  Cas.,  $5  638,  18 
Am.  &  Eng.  R.  Cas.  623 ;  Doyle  v.  Kiser,  6  Ind.  242.  See  also 
Texas,  etc.,  R.  Co.  v.  Capps,  2  Tex.  Civ.  App.  Cas.,  §  33. 

Authority  of  Agents. — The  general  rule  is,  where  there  is  any 
question  as  to  the  real  character  of  the  property  offered  as  baggage, 
that  the  regular  agent  of  the  carrier,  the  baggage-master,  has  an 
implied  authority  to  accept  or  reject  such  property  as  baggage,  and 
his  determination  is  binding  on  the  carrier.  Chicago,  etc.,  R.  Co. 
V,  Couklin,  32  Kan.  55,  16  Am.  &  Eng.  R.  Cas.  116 ;  St.  Louis  South- 
western R.  Co.  V.  Berry,  60  Ark.  433 ;  Minter  v.  Pacific  R.  Co.,  41 
Mo.  503,  97  Am.  Dec.  288 ;  Whitmore  v.  The  Steamboat  Caroline,  20 
Mo.  513  ;  Jacobs  v.  Tutt,  33  Fed.  412.  Compare  Blumantle  v.  Fitch- 
burg  R.  Co.,  127  Mass.  322,  34  Am.  Rep.  376  ;  Mulligan  v.  Northern 
Pac.  R.  Co.,  4  Dakota,  315,  27  Am.  &  Eng.  R.  Cas.  33. 

Where  the  duly  authorized  agent  of  a  railroad  company  receives 
personal  property  to  be  transported  as  baggage,  the  railroad  com- 
pany must  account  for  such  property  as  baggage,  although  in  strict 
language,  it  may  not  be  baggage.  Chicago,  etc.,  R.  Co.  v,  Conklia, 
32  Kan.  55,  16  Am.  &  Eng.  R.  Cas.  116. 

Where  property  is  offered  by  a  passenger,  but  not  so  packed  as  to 
assume  the  outward  appearance  of  ordinary  baggage,  or  as  to  de- 
ceive or  to  conceal  its  true  character,  it  is  within  the  scope  of  the 
agent*s  business  and  duty  to  decide  whether  the  company  will 
receive  and  carry  it  as  baggage,  and,  if  so  received  to  be  forwarded, 
the  company  is  liable.  Waldron  v,  Chicago,  etc.,  R.  Co.,  1 
Dakota,  341. 

Gratuitous  Bailment. — The  liability  of  a  carrier,  for  merchandise 
which  it  has  been  induced  to  carry  as  baggage  without  knowledge 
of  its  character,  is  that  of  a  gratuitous  bailee  ;  negligence  on  its 
part  causing  the  loss  of  or  injury  to  the  property  carried  must  be 
clearly  shown,  and  cannot  be  presumed  from  the  mere  fact  of  t**^ 
loss  or  injury.  Smith  v.  Boston,  etc.,  R.  Co.,  44  N.  H.  325  ;  Missoan 
Pac.  R.  Co.  V.  York,  2  Tex.  Civ.  App.  Cas.  i^  638,  18  Am.  &  Eo&^  *^* 
Cas.  623;  Ailing  v,  Boston,  etc.,  R.  Co.,  126  Mass.  121  ;  30  Am.  ^ep- 
667  ;  Stimson  v.  Connecticut  River  R.  Co.,  98  Mass.  83,  93  Am- 
Dec   140. 

Where  a  railway  company  has  received  and  has  been  induced  ^^ 


Am.  &  Eng.  FIRES.  547 

R.  Cas. 

Hemmi  v,  Chicago  &  G.  W.  Ry.  Co. 

carry  a  stock  of  jewelry  as  baggage,  under  the  impression  that  it 
was  actual  baggage,  its  liability  for  a  loss  caused  by  the  wrecking 
of  a  train  is  merely  for  the  safe  keeping  and  delivery  to  the  owner, 
on  identification,  of  so  much  of  it  as  was  saved.  Wunsch  z/.  North- 
ern Pac.  R.  Co.,  62  Fed.  Rep.  878.  Under  such  circumstances,  the 
passenger  is  guilty  of  a  fraud,  and  can  hold  the  company  to  no 
stricter  liability  than  that  of  gratuitous  bailee.  Cincinnati,  etc., 
R.  Co.  V,  Marcus,  38  111.  219. 

Warehouseman. — While  a  carrier  is  not  liable  as  an  insurer  for 
the  loss  of  merchandise  which  is  represented  to  be  baggage,  yet 
where  he  takes  such  property  in  charge  at  a  depot  and  places  it  in  his 
warehouse  or  baggage  room,  thus  assuming  the  relation  to  it  of  an 
ordinary  bailee,  he  is  bound  to  take  such  care  of  the'  property  as  a 
man  of  ordinary  prudence  would  of  his  own  under  like  circum- 
stances, and,  failing  in  this,  he  will  be  liable  for  any  loss  caused  by 
such  failure.  Pennsylvania  Co.  v.  Miller,  35  Ohio  St.  541,  35  Am. 
Rep.  620.  See  also  Hoeger  v.  Chicago,  etc.,  R.  Co.,  63  Wis.  100  ; 
Texas,  etc.,  R.  Co.  v,  Capps,  16  Am.  &  Eng.  R.  Cas.  118. 
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Chicago  &  G.  W.  Ry.  Co.  et  al. 

{Supreme  Court  of  lowa^  April  lo,  1^97*) 

Fires  Set  by  Engines — Evidence.* — Early  in  the  afternoon,  shortly 
after  defendant's  train  had  passed  a  bluff  on  plaintiff's  land,  fire 
was  noticed  in  two  or  three  places,  and,  on  account  of  a  high  wind 
which  was  blowing,  it  spread  rapidly  and  destroyed  plaintiff's 
barn  and  other  improvements  which  were  situated  on  the  bluff. 
There  was  evidence  that  other  fires  were  set  out  in  the  vicinity 
earlier  in  the  day  by  tramps,  but  owing  to  their  location  and  the 
quarter  from  which  the  wind  blew  all  day,  it  was  almost  impossible 
for  fire  or  sparks  to  have  been  carried  to  the  place  on  the  bluff 
where  the  fire  was  noticed.  Held,  that  the  jury  was  justified  in 
finding  that  the  fire  was  set  by  defendant's  engine. 

Same — Proof  of  Damage—  Prima  Facie  Evidence — Conflict — Ques- 
tion for  Jury. — A  conflict  of  evidence  arises  where  damage  by  fire 
is  proven  by  the  plaintiff,  which  is  prima  facie  evidence  of  negli- 
gence, and  direct  evidence  is  introduced  by  the  defendant  proving 
that  there  was  no  fault  in  the  engine  or  its  management,  and  such 
conflict  must  be  submitted  to  the  jury. 

Jurors— Misconduct— Drinking  during  Trial. — The  verdict  of  a 
jury  is  not  vitiated  by  the  mere  fact  that  some  of  the  jurors  drank 
beer  while  the  trial  was  in  progress  ind  before  the  submission  of 
the  case. 

♦See  Finkelston  v.  Chicago,  M.  &  St.  P.  R.  Co.,  (Wis.),  6  Am,  & 
Eng.  R.  Cas.,  N.  S.,  193  and  note. 


548  FIRES.  Vol.  vm 

(N.  S.) 

Hemmi  v.  Chicag-o  &  G.  W.  Ry.  Co. 

Appeal  from  Dubuque  county  district  court.  Af- 
firmed, 

D.  W.  Lazvler  and  Lyon  &  Lcnehan,  for  appellants. 
Longnevillc  &  McCarthy^  for  appellee. 

Deemer,  J.  PlaintiflF  is  the  owner  of  130  acres  of 
land  in  Dubuque  county.  Defendant's  line  of  road  runs 
CMesuud  throug-h  a  portion  of  the  land  in  a  north- 

easterly and  southwesterly  direction,  cutting 
the  farm  in  two,  except  the  northerly  portion,  which  is 
bounded  on  the  west  by  what  is  known  as  * 'Nutwood 
Park."  Defendant's  track  runs  immediately  east  of 
the  park,  and  a  steep  and  almost  perpendicular  bluff 
rises  immediately  east  of  the  rig-ht  of  w^ay,  the  rise  in 
some  places  commencing"  on  the  rig^ht  of  way.  The 
level  space  between  the  park  and  the  bluff  on  plaintiff's 
land  is  almost  wholly  occupied  by  defendant's  right  of 
way.  The  main  part  of  plaintiff's  farm,  including  his 
improvements,  is  east  of  the  railway  track,  and  extends 
along-  the  right  of  way  for  nearly  a  mile  north  and 
south.  The  bluff  to  which  we  have  referred  as  lying 
east  of  the  railway  track  was  at  the  time  in  question 
covered  with  grass  and  a  few  straggling  trees.  On  the 
day  the  fire  occurred,  defendant  hastily  started  a  wreck- 
ing* train  from  its  yards,  which  were  south  of  plaintiff's 
farm,  to  go  to  the  town  of  Kidder  to  remove  a  wreck 
from  the  track.  The  train  ran  north,  passed  the  bluff 
to  which  reference  has  been  made,  and  on  about  its 
mission.  Shortly  after  it  passed  the  bluff,  fire  was 
noticed  in  two  or  three  places,  250  or  more  feet  apart, 
on  the  face  of  the  bluff,  by  several  witnesses  who  were 
inside  the  park.  On  account  of  a  high  wind  which 
then  prevailed,  these  fires  spread  rapidly  over  the  face  of 
the  bluff,  passed  in  a  southeasterly  direction,  '^'^^ 
finally  reached  the  barn  and  other  improvements  be- 
longing to  plaintiff,  which  were  situated  on  the  top  of 
the  bluff,  and  totally  consumed  them.  This  action  is 
to  recover  for  the  loss  sustained. 

The  first  point  made  by  the  appellant  is  that  the  "^^'^' 
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diet  is  not  sustained  by  the  evidence.  It  is  said  that 
the  record  affirmatively  shows  that  the  fire 
was  not  set  out  by  the  passing*  engine,  but  g^BM-^TilKow! 
by  tramps  who  were  in  that  vicinity  at  or 
about  the  time  of  the  fire,  or,  if  this  be  not  true,  that 
the  evidence  leaves  the  case  in  such  condition  that  it  is 
impossible  for  any  one  to  tell  whether  the  fire  was 
caused  by  the  engfine,  or  by  the  act  of  some  third  party, 
and  that  for  this  reason  there  should  have  been  a  ver- 
dict for  the  defendant.  It  is  also  contended  that  the 
evidence  shows  affirmatively  that  there  was  no  neg'li- 
g-ence  on  the  part  of  the  defendant  with  respect  to  its 
engine,  or  in  the  manag-ement  thereof,  and  that  the 
^rirna  facie  case  made  by  plaintiflF,  conceding  that  he 
established  the  setting-  out  of  the  fire  by  the  defendant, 
has  been  fully  and  completely  overcome.  It  is  true 
that  no  one  saw  the  spark  fall  which  set  out  the  fire, 
and  that  the  cause  of  the  conflag-ration  is  left  larg"ely  to 
inference.  But  the  plaintiff  proved  such  a  state  of  facts 
as  justified  the  jury  in  finding*  that  the  fire  was  set  out 
by  the  defendant's  engine.  The  fact  that  the  locomo- 
tive passed  the  place  but  a  few  moments  before  the  fire 
was  seen,  that  it  was  in  line  with  the  direction  from 
^which  the  wind  was  blowing-,  that  two  or  three  fires 
were  set  simultaneously,  that  several  witnesses  who 
were  in  the  vicinity  saw  the  fire  start  at  about  the  same 
time,  that  it  spread  very  rapidly,  and  was  carried  by  a 
hig-h  wind  very  speedily  to  plaintiff's  improvements, 
and  some  other  matters  to  which  we  need  not  refer, 
point  almost  unerringly  to  the  fact  that  the  fire  was  set 
out  by  the  locomotive.  It  is  true  that  the  defendant 
offered  evidence  to  show  that  other  fires  were  set  out 
in  the  vicinity  earlier  in  the  day  by  tramps  or  vaga- 
bonds, and  that  the  jury  mig'ht  have  concluded  that 
plaintiff  failed  in  its  proof  upon  this  point.  It  is  mani- 
festly a  case  where  the  evidence  is  conflicting-,  and  with 
the  finding-  of  the  jury  we  cannot  interfere.  There  are 
two  circumstances  in  the  case  which  point  quite  strongly 
to  the  correctness  of  the  verdict.  The  fire  occurred 
early  in  the  afternoon,  and  a  very  strong  wind  had  been 
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blowing  from  the  northwest  nearly  all  day.  The  fires 
set  out  by  the  tramps  were  seen  early  in  the  morning", 
and  were  in  such  places  that  it  was  almost  impossible 
for  fire  or  sparks  to  be  carried  in  the  direction  of  the 
place  where  the  fire  was  first  seen  in  the  afternoon. 
Moreover,  the  wind  was  blowing*  so  hard  that  the  fire, 
had  it  come  from  that  set  out  by  the  tramps,  would 
have  reached  the  plaintiff's  premises  much  earlier  in 
the  day  than  it  did.  It  was  but  a  few  moments  from 
the  time  it  was  first  seen  upon  the  bluflF  until  it  spread 
rapidly  and  reached  the  plaintiff's  improvements. 
Looking  to  the  whole  record,  it  seems  to  us  that  the 
jury  were  justified  in  finding  as  they  did  on  this  ques- 
tion of  fact. 

2.  As  to  defendant's  negligence,  we  have  frequently 

held  that  proof  of    damage   by  fire  is  in  such  cases 

^;  ima  facie  evidence  of  negligence,  and  that 

Jlmtw^rioi*     ^h^    railroad   company,    to  avoid    liability, 

Siii^!*^*"""     must  overcome  this  presumption;  and  this 

it  can  do  only  by  negativing  every  fact,  the 
proof  of  which  would  justify  a  finding  of  negligence 
on  its  part.  It  follows,  then,  as  said  by  this  court  in 
the  case  of  Greenfield  z\  Railroad  Co.,  83  Iowa,  270, 
49  N.  W.  95,  that,  if  it  be  conceded  there  was  no  fault 
in  the  engine  or  its  management,  it  cannot  be  said,  as  a 
matter  of  law,  that  the  fire  was  not  the  result  of  negli- 
gence. But,  if  this  were  not  the  rule,  the  point  relied 
upon  by  appellant  is  of  no  avail,  for  the  reason  that  we 
have  expressly  held  that  in  such  cases  there  is  a  con- 
flict in  the  evidence, — the  ^rima  facie  case  of  negli- 
gence made  by  the  plaintiff  standing  on  one  side  of  the 
issue,  and  the  direct  evidence  of  the  defendant  as  to  its 
care  and  diligence  upon  the  other, — and  that  it  is  the 
duty  of  the  court  to  submit  such  conflict  to  the  jurv. 
Babcock  v.  Railroad  Co.,  62  Iowa,  593,  13  N.  W.  740, 
and  17  N.  W.  909 ;  Id,,  72  Iowa,  197,  28  N.  W.  644, 
and  33  N.  W.  628 ;  Greenfield  x\  Railroad  Co.,  supra: 
Hockstedler  v.  Railroad  Co.,  88  Iowa,  236,  55  N.  \V. 
74.  These  rules  to  which  we  have  called  attention 
were  sufficient  to  take  the  case  to  the  jury,  and  to  sus- 
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tain  the  verdict,  if  there  had  been  nothing'  but  the 
presumption  of  negfligence  in  the  plaintiff's  favor.  But 
we  find  on  looking  to  the  record  that  there  was  evidence 
to  the  effect  that  the  spark  arrester  was  not  in  good 
condition  at  the  time  of  the  fire.  The  engine  was  an 
old  one,  and  it  had  been  patched  or  repaired  both  before 
and  shortly  after  the  fire.  These  repairs  were  made 
so  short  a  time  after  the  conflagration  as  to  justify  the 
inference  that  the  locomotive  was  not  in  good  condition 
on  the  day  in  question. 

3.  Defendant  asked  instructions  to  the  effect  that  the 
evidence  in  its  behalf  showed  there  was  no  neg-ligence, 
and  that  a  verdict  should  be  returned  in  its  favor. 
These  instructions  were  refused,  and  we  think  properly 
so,  for  the  reasons  stated  in  the  former  part  of  this 
opinion. 

4.  The  twenty-ninth  instruction,  being  a  request 
made  by  the  defendant,  with  certain  modifications  added 
by  the  court,  is  complained  of.  The  instruction,  as 
modified,  is  directly  in  line  with  the  case  of  Greenfield 
V.  Railroad  Co.,  and-needs  no  further  attention. 

5.  Other  instructions  are  complained  of  in  a  general 
way.  We  have  examined  each  and  all  with  care,  and 
find  no  error.  Thev  state  the  rule  as  it  has  been 
announced  by  this  court  many  times,  and  clearly  and 
distinctly  apply  it  to  the  facts  disclosed  in  evidence. 

6.  One  of  the  grounds  for  a  new  trial  was  misconduct 
on  the  part  of  the  plaintiff's  son,  in  treating  some  of 
the  jury  during  the  progress  of  the  trial. 

The  alleged  misconduct  is  not  established.  Jjnretr"'" 
The  two  jurors  who  it  is  charged  were  the 
recipients  of  the  son's  favor  deny  the  charge,  and  the 
court  below  was  fully  justified  in  finding  that  it  was 
not  true.  It  is  likely  true  that  some  of  the  jurors 
drank  beer  during  the  time  the  trial  was  in  progress, 
and  before  the  submission  of  the  case,  but  this  of  itself 
is  not  sufficient  to  vitiate  the  verdict.  State  i\  Bruce, 
48  Iowa,  536  ;.  State  v,  Living-ston,  64  Iowa,  560,  21  N. 
W.  34. 

7.  Misconduct  of  plaintiff's  counsel  is  another  ground 


552  MISMATCHED  COUPLINGS.  Vol.  VIU 

(N.  s.) 

McDonald's  Adm'r  v,  Norfolk  &  W.  R.  Co. 

of  complaint.  Some  of  the  remarks  made  by  plaintiff's 
counsel  were  hardly  justified  by  the  record,  but  the 
court  below  immediately  called  him  to  order ;  and 
counsel  retracted  his  statement,  and  made  such  expla- 
nation thereof  to  the  jury  as  that  no  prejudice  could 
possibly  have  resulted.  At  any  rate,  there  was  no 
such  abuse  of  discretion  in  the  trial  court  with  refer- 
ence to  this  matter  as  to  justify  us  in  interfering*. 

8.  Certain  rulings  on  the  admission  and  rejection  of 
testimony  are  complained  of.  We  have  examined  them 
all,  and  with  care,  and  discover  no  error.     AflSrmed. 


McDonald's  Adm'r 
Norfolk  &  W.  R.  Co. 

{Supreme  Court  of  Appeals  of  Virginia,  fuly  22,  iSgy,) 

Death  of  Employee — Mismatched  Couplings  —  Assumption  of 
Risk.* — In  an  action  ag-ainst  a  railway  company  to  recover  for  the 
death  of  a  brakeman  who  was  killed  while  attempting-  to  couple 
mismatched  couplers,  it  appeared  that  on  entering  into  the  service 
of  the  company,  the  deceased  had  been  informed  that  mismatched 
couplers  were  used  by  the  company,  had  been  told  of  the  dang-er  in 
making-  couplings  with  them,  and  had  been  instructed  how  to  make 
them  safely  ;  that  he  continued  to  use  such  couplers  in  the  com- 
pany's service  for  nearly  a  year,  and  made  no  remonstrance  or  com- 
plaint.    Heldy  that  he  assumed  the  risk. 

Fellow  Servants — Engineer  and  Brakeman. — The  engineer  of  a 
train  is  the  fellow  servant  of  a  brakeman  of  such  train. 

Error  to  Pulaski  county  circuit  court.     Affirmed. 

y.  C  Wysor  and  F.  C  Morton^  for  plaintiff  in  error. 
Phlcg'ar  d:  Johnson  and  J,  E,  Moorc^  for  defendant 
in  error. 

RiELY,  J.  This  is  the  sequel  of  the  case  of  Railroad 
Co.  V.  McDonald's  Adm'r,  reported  in  88  Va.  352,  13 
S.  E.  706. 

*See  notes  at  end  of  case. 
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It  is  a  general  principle  of  the  law  of  master  and  ser- 
vant that  the  master  shall  use  ordinary  care  and  dili- 
fifence  to  provide  reasonably  safe  and  suitable  ^  .,  ^  ^ 
machinery  and  appliances, for  the  use  of  the 
servant,  and  the  master  will  be  held  liable  for  an  injury 
to  the  servant  which  results  from  the  omission  to  exer- 
cise such  care  and  dilig-ence.  3  Elliott,  R.  R.  §  1273 
Railroad  Co.  v.  Ampey,  93  Va.  108,  25  S.  E.  226 
Zinc  Co.  I^  Martin's  Adm'r,  93  Va.  791,  22  S.  E.  869 
Locomotive  Works  v.  Ford  (decided  at  the  present 
term),  27  S.  E.  509  ;  Railroad  Co.  v.  McDade,  135  U. 
S.  554,  10  Sup.  Ct.  1044  ;  and  Railway  Co.  v.  Daniels, 
152  U.  S.  684,  14  Sup.  Ct.  756. 

It  is  also  a  settled  principle  that  a  servant,  when  he 
enters  the  service  of  the  master,  assumes  all  the  ordi- 
nary risks  of  such  service.  He  assumes,  as  a  g-eneral 
rule,  all  risks  from  causes  which  are  known  to  him,  or 
which  are  open  and  obvious  to  observation,  and  must 
exercise  reasonable  care  and  caution  for  his  own  safety 
while  eng-agfed  in  the  master's  service.  3  Elliott,  R. 
R.  §§  1288,  1296  ;  Clark's  Adm'r  r.  Railroad  Co.,  78 
Va.  709  ;  Zinc  Co.  v.  Martin's  Adm'r,  supra;  Randall 
v\  Railroad  Co.,  109  U.  S.  478,  3  Sup.  Ct.  322 ;  Tuttle 
V.  Railway  Co.,  122  U.  S.  189,  7  Sup.  Ct.  1166  ;  Rail- 
road Co.  I'.  McDade,  135  U.  S.  554,  10  Sup.  Ct.  1044 
Kohn  V.  McNulta,  147  U.  S.  238,  13  Sup.  Ct.  298 
Pacific  Co.  r.  Seley,  152  U.  S.  145,  14  Sup.  Ct.  530 
and  Sweeney  v.  Envelope  Co.,  101  N.  Y.  520,  5  N.  E. 
358. 

It  is  likewise  well  settled  that,  if  the  servant  is  in- 
jured by  reason  of  a  defect  in  the  machinery  or  appli- 
ance furnished  by  the  master  for  the  use  of  the  servant, 
or  its  unsuitableness,  which  defect  or  unsuitableness  is 
known  to  him,  and  the  servant,  after  such  knowledge, 
remain  in  the  service  of  the  master,  and  continue  to  use 
the  machinery  or  appliance  without  giving-  notice  of 
the  defect  or  unsuitableness  to  the  master,  or  without 
any  promise  by  the  master  to  render  the  same  less  dan- 
gerous, he  will  be  taken  to  have  assumed  the  risk  of 
all  danger  to  be  reasonably  apprehended  from  its  use. 


554  MISMATCHED  COUPLINGS.  Vol.  VIII 

(N.  s.) 

McDonald's  Adm'r  v.  Norfolk  &  W.  R.  Co. 

and  is  bound  to  exercise  the  care  and  caution  which 
the  perils  of  the  business  demand.  Clark's  Adm'r  r. 
Railroad  Co.,  supra;  Railroad  Co.  z\  Hafner's  Adm'r, 
90  Va.  621,  19  S.  E.  166  ;  Railroad  Co.  v.  McDonald's 
Adm'r,  88  Va.  352,  13  S.  E.  706  ;  Hou^h  r.  Railway 
Co.,  100  U.  S.  213  ;  Tuttle  v.  Railway  Co.,  122  U.  S. 
189,  7  Sup.  Ct.  1166  ;  Railroad  Co.  ^.''McDade,  135 U. 
S.  554,  10  Sup.  Ct.  1044  ;  and  Pacific  Co.  v.  Selev, 
152  U.  S.  145,  14  Sup.  Ct.  530. 

It  is  by  the  application  of  these  principles  that  this 
case  is  to  be  solved. 

The  intestate  of  the  plaintiff  was  a  brakeman  on  a 
passenger  train  of  the  defendant  company,  and  lost  his 
life  in  attempting  to  couple  the  baggage  car  and  the 
second-class  car.  The  complaint  is  that  his  death  was 
due  to  the  fact  that  the  couplers  on  the  two  cars  were 
mismatched. 

It  appears  from  the  record  that  the  defendant  had 
been  using  the  Miller  coupler  on  its  cars,  and  was 
gradually  substituting  the  Janney  coupler  in  its  place, 
but  that  the  change  from  the  one  to  the  other  had  not 
been  wholly  effected.  It  was  in  attempting  to  couple 
the  said  cars,  one  of  which  was  equipped  with  a  Milldr 
coupler  and  the  other  with  a  Janney  coupler,  that  the 
intestate  of  the  plaintiff  was  fatally  injured. 

The  case  is  brought  before  us  upon  a  certificate  of 
the  evidence,  and  is  to  be  considered  upon  the  princi- 
ples of  a  demurrer  to  the  evidence  (Code,  §  3484),  which 
are  too  well  settled  and  familiar  to  be  here  stated. 
Trout  V,  Railroad  Co.,  23  Gratt.  619 ;  Johnson's  Adm'r 
V.  Railway  Co.,  91  Va.  171,  21  S.  E.  238  ;  and  Casu- 
alty  Co.  V.  Chambers,  93  Va.  138,  24  S.  E.  896.  They 
will  be  applied  in  the  consideration  of  the  case,  without 
further  reference  to  them. 

There  is  no  evidence  that  either  of  the  couplers, 
prior  to  the  accident,-  was  out  of  order.  They  were 
simply  of  different  designs,  in  consequence  of  which 
they  were  mismatched,  and  would  not  couple  the  one 
with  the  other,  but  a  link  and  pin  had  to  be  used  to 
effect  the  coupling. 
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The  contention  of  the  plaintiff  in  error  is  that,  the 
couplers  being"  mismatched,  the  coupling*  of  the  cars 
was  thereby  rendered  more  difficult  and  dangerous, 
and  this  was  a  violation  of*  the  duty  resting  on  the  de- 
fendant to  furnish  its  servants  with  reasonably  safe 
and  suitable  machinery  and  appliances  with  which  tq 
work,  and  rendered  it  liable  in  damages  for  the  injury. 

It  was  held  by  this  court  in  Railroad  Co.  v.  Brown, 
91  Va.  668,  22  S.  E.  496,  that  the  use  of  mismatched 
couplings  on  freight  cars  in  the  same  train  was  not 
neg-ligence  per  se  in  the  railroad  company.  Whether 
their  use  on  cars  in  a  passenger  train  would  constitute 
neg'lig'ence,  it  is  unnecessary  to  decide,  as  the  decision 
of  the  case  must  turn  upon  the  application  of  the  other 
well-settled  principles  hereinbefore  stated.  See,  how- 
ever, Kohn  V.  McNulta,  147  U.  S.  238, 13  Sup.  Ct.  298. 

It  appears  that  McDonald,  when  he  entered  the  ser- 
vice of  the  defendant,  took  the  place  of  the 
witness  Davis  as  brakeman  ;  and  Davis  tes-  '!!ii'5JIIt5K!ii*'** 
tified  on  the  trial  that  these  mismatched  JJ!J[J{,"iV»iii, 
couplers  were  used  by  the  company  when 
McDonald  entered  its  service.  It  was  also  abundantly 
shown  that  the  fact  that  the  couplers  were  mismatched 
was  open  and  obvious,  as  was  also  the  danger  of  coup- 
ling- cars  fitted  with  them.  It  was  further  proved  by 
Davis  that  McDonald  made  several  trips  with  him  be- 
fore he  was  duly  installed  as  brakeman,  in  order  that 
he  mig'ht  become  familiar  with  the  duties  of  the  posi- 
tion ;  and  that  he  (Davis)  pointed  out  to  him  the  mis- 
matched couplers,  and  instructed  him  how  to  couple 
them  so  as  to  keep  from  being  hurt.  McDonald  seeing, 
when  he  entered  the  service  of  the  defendant,  that  the 
mismatched  couplers  were  used  by  it,  and  being  in- 
formed as  to  the  danger  attending  their  use,  which 
was  also  open  and  obvious,  he  assumed,  under  the  law, 
the  risks  incidental  to  their  use,  from  which  it  results 
that  there  can  be  no  recovery  for  the  injury  he  thereby 
sustained. 

It  should  be  also  added  that  it  does  not  appear  from 
the  evidence  that  he  even  made  any^  complaint  to  the 
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compan)^  of  the  use  of  the  mismatched  couplers,  or  of 
the  dangfer  resulting-  from  their  use,  and  required  the 
same  to  be  remedied,  or  that  the  company  at  any  time 
promised  to  do  so,  but  he  continued  in  its  service,  and 
performed  the  duties  of  brakeman  for  more  than  a  year, 
all  the  time  using*  these  appliances.  He  was  fully 
aware  of  the  difficulty  of  coupling  cars  with  them.  He 
was  conscious  of  the  danger  attending  their  use,  but 
did  not  ask  that  they  be  disused,  or  in  any  wise  cljanged. 
The  perils  of  using  mismatched  couplers  were  as  well 
known  to  him  as  to  the  company.  They  were  as  open 
and  obvious  to  him  as  to  it.  He  is  to  be  taken,  under 
these  circumstances,  to  have  assumed  the  risk  of  all 
danger  to  be  reasonably  apprehended  from  their  use, 
and  was  bound  to  exercise  the  care  and  caution  com- 
mensurate with  the  perils  of  the  business  which  he  had 
engaged  to  perform.  But,  instead  of  exercising  due 
care  and  caution,  he  was  trying  to  effect  the  coupling 
in  the  most  dangerous  way,  contrarj^  to  the  way  by 
which  it  was  usually  done  and  to  the  way  he  had  been 
taught  to  do  it. 

The  case  of  Railroad  Co.  v.  Ampey,  93  Va.  108,  25 
S.  E.  226,  was  relied  on  by  the  plaintiff  in  error  as 
authorizing  a  recovery.  This  case  is  wholly  unlike 
that,  and  is  easily  distinguishable  from  it. 

Here  the  mismatched  couplers  had  been  used  by  the 
company  and  handled  by  the  deceased  for  upwards  of  a 
year — during  all  the  time  of  his  service.  The  dangers 
attending  their  use  were  open  and  obvious,  and  he  was 
aware  all  of  that  time  of  the  difficulty  of  coupling  cars 
with  them,  and  the  risks  he  encountered  ;  but,  with 
every  opportunity  to  do  so,  made  no  remonstrance  or 
complaint. 

There  the  defects  in  the  couplings  were  not  discov- 
ered by  the  brakeman  Ampey  until'  he  was  required  to 
couple  the  cars  into  the  train,  which  was  then  on  its 
journe}\  There  was  no  one  to  whom  he  could  report 
the  bad  condition  of  the  couplings  except  the  conductor 
of  the  train.  This  he  promptly  did,  with  the  result 
that  he  was  ordered  to  couple  the  cars.     The  coupling 
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was  a  necessity  of  the  occasion.  The  duty  to  make  it 
devolved  on  Ampey  by  virtue  of  his  employment.  He 
saw  that  he  could  couple  the  cars  without  injury  to 
himself  if  extraordinary  care  and  caution  were  exer- 
cised,  and  he  aimed  to  do  what  the  exigencies  of  the 
occasion  required  of  him  in  the  discharge  of  the  service 
he  owed  the  defendant,  after  stipulating-  with  the  con- 
ductor for  the  observance  of  the  precautions  which  the 
unsafe  implements  he  had  to  use  suggested,  but  which 
were  not  observed,  and  he  was  consequently  hurt. 
That  case  does  not  constitute  a  precedent  for  a  like  de- 
cision in  this  case. 

Stress  was  laid  on  the  fact  that  a  piece  of  iron  pro- 
jected about  three  inches  from  the  sill  of  one  of  the 
cars-,  and  caught  the  clothing  of  McDonald  as  he 
attempted  to  escape  from  between  them.  It  appears 
that  a  piece  of  iron  of  this  description  had  been  fixed 
to  this  and  other  cars  of  the  defendant  for  years,  and 
that  its  existence  was  well  known,  not  odly  to  brake- 
men,  but  to  employees  in  other  branches  of  the  service. 
It  was  not  concealed,  but  plainly  visible,  and  McDonald 
could  not  have  performed  his  duties  as  brakeman  with- 
out becoming  aware  of  it.  There  was  a  hole  in  the  end 
of  it,  for  the  purpose  of  attaching  a  chain  fastened  to  a 
stationary  pin,  which  was  carried  in  a  hole  in  the  top 
of  the  sill  for  use  in  case  of  an  emergency  or  break- 
down. And  it  was  abundantly  shown  that  it  was  not 
usual  or  proper  for  a  brakeman  to  go  between  cars  to 
couple  them  where  they  were  fitted  with  mismatched 
couplers,  and  McDonald  was  negligent  in  doing  so. 

The  instructions  complained  of  by  the  plaintiff  in 
error  will  now  be  briefly  considered. 

The  objection  urged  to  the  amendment  made  in  in- 
struction No.  2  offered  by  the  plaintiff  by  striking  out 
the  words,  '*tothe  best  of  its  skill  and  judgment,"  is 
untenable.  The  words  so  stricken  oiit  may  doubtless 
be  found  in  some  cases,  but  they  were  in  apparent  con- 
flict with  the  rule  laid  down  in  the  preceding  part  of 
the  instruction,  and  implied  that  extraordinary  care 
should  be  taken  by  the  defendant  to  provide  for  the 
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safety  of  the  plaintiff,  while  the  law  only  requires  the 
exercise  of  ordinarj'  care  and  dilig"ence.  The  words  so 
rejected  were  at  least  calculated  to  mislead  the  jurvi 
and  the  court  did  not  err  in  striking-  them  out. 

What  has  been  already  said  in  discussing  the  merits 
of  the  case  is  sufficient  to  show  that  instructions  Nos. 
4,  5,  and  6  asked  for  by  the  plaintiff  did  not  correctly 
expound  the  law  of  the  case,  and  should  not  have  been 
g-iven.  The  record  discloses  no  request  by  McDonald 
to  hasten  the  substitution  of  Janney  couplers  in  the 
place  of  Miller  couplers,  nor  any  promise  by  the 
defendant  that  it  would  do  so.  And,  moreover,  the 
instructions  were  antagonistic  to  the  ruling  made  by 
this  court  when  the  case  was  before  it  on  the  former 
appeal.     88  Va.  352,  13  S.  E.  706. 

The  refusal  of  the  court  to  give  instructions  Nos.  7 
and  8  furnishes  no  ground  for  the  reversal  of  the  judg- 
ment of  the  court  below.  The  instructions  that  were 
given  by  the  court  covered  the  entire  case,  and  properly 
submitted  it  to  the  determination  of  the  jury,  and  in- 
structions 7  and  8  could  not  have  furnished  to  the  jury 
any  additional  aid  in  reaching  a  proper  verdict.  It  was 
not  error,  therefore,  to  refuse  them.  Lunatic  Asylum 
V,  Flanagan,  80  Va.  110 ;  Ferguson's  Adm'r  %\  Wills, 
88  Va.  136,  13  S.  E.  392 ;  and  Railroad  Co.  v.  Mills, 
91  Va.  613,  23  S.  E.  556. 

Nor  did  the  court  err  in  giving  defendant's  instruc- 
tions Nos.  2,  4,  and  5.     Nos.  2  and  5  are  in 
Prti«w 8f nranu-   strict  accord  with  the  principles  hereinbe- 
Brftkfiuii.  fore    referred   to;    and   No.    4   simply  an- 

nounces as  was  held  by  this  court  in  Rail- 
road Co.  V.  Brown,  91  Va.  668,  22  S.  E.  496,  that  an 
engineer  and  brakeman  are  fellow  servants. 

The  result  being  that  the  judgment  of  the  circuit 
court  must  be  affirmed,  it  becomes  unnecessarj*^  to  con- 
sider the  errors  assigned  by  the  defendant  in  error. 

NOTES. 

Mismatched  Couplings  Not  Negligence  per  Se.  —  In  Southern 
Pac.  Co.  V,  Burke  (C.  C.  A.,  5th  Cir.)  60  Fed.  Rep.  704,  59  Am.  & 
Eng".  R.  Cas.  270,  an  action  against  a  railway  company  to  recover 
for  injuries  received   by  an   employee  while  attempting   to  couple 
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cars  having  mismatched  couplings,  it  was  held  that  the  question  of 
the  defendant's  negligence  and  the  plaintifif's  contributory  negli- 
gence was  for  the  jury.  See  also  Russell  v.  Minneapolis  &  St.  Lt, 
R.  Co.,  32  Minn.  230, 

In  Pittsburg  &  Lake  Erie  R.  Co.,  48  Ohio  St.  608,  53  Am.  &  Eng. 
R.  Cas.  194,  it  was  held  not  negligence  per  se  for  a  railroad  com- 
pany to  adopt  a  device  for  coupling  cars  not  before  in  use  on  its 
road,  without  discarding  those  already  in  use  by  it,  although  the 
use  of  the  two  together  may  be  more  hazardous  than  would  be  the 
use  of  either  one  alone,  and  the  company  is  not  liable  for  injuries 
to  a  car-coupler  in  its  employ  caused  by  the  use  of  such  different 
appliances,  the  risk  of  injury  therefrom  being  incidental  to  his  em- 
ployment. Ft.  Wayne,  etc.,  R.  Co.  r.  Gildersleeve,  33  Mich.  133; 
Indianapolis,  etc.,  R,  Co.  v.  Flanigan,  77  111.  365;  Toledo,  etc.,  R. 
Co.  V.  Ashbury,  84  111.  429 ;  Toledo,  etc.,  R.  Co.  v.  Black,  88  111.  112. 

Foreign  Cars — Mismatched  Couplings — Negligence — Question  for 
Jury. — A  railroad  company  may  receive  from  other  companies  cars 
having  different  styles  of  coupling  from  those  in  use  on  its  own 
cars  without  being  guilty  of  negligence,  as  a  matter  of  law,  as  to 
its  employees  injured  in  making  couplings.  Louisville  &  Nashville 
R.  Co.  V.  Boland,  96  Ala.  626.  11  So.  Rep.  667,  53  Am.  &  Eng.  R.  Cas. 
169 ;  Thomas  v.  Missouri  Pac.  R.  Co.,  109  Mo.  87,  18  S.  W.  Rep.  980, 
53  Am.  &  Eng.  R.  Cas.  146 ;  Michigan  Cent.  R.  Co.  v,  Smithson,  45 
Mich.  212,  1  Am.  &  Eng.  R.  Cas.  101 ;  Baldwin  v.  Chicago,  etc.,  R. 
Co.,  50  Iowa  680;  Simms*  Adm'r  v.  South  Carolina  R.  Co., 27  S.  Car. 
268,  26  S.  Car.  490,  30  Am.  &  Eng.  R.  Cas.  571,  31  Id.  199. 


Steenerson  et  al. 
Great  Northern  Ry.  Co. 

{Supreme  Court  of  Minnesota,  Oct.20,  iSgy,) 

State  Railroad  Commission*— Discrimination — Power  to  Reduce 
Rates. — Under  chapter  10,  Gen.  Laws  1887,  as  amended  by  chapter 
106,  Lraws  1891,  the  state  railroad  and  warehouse  commission,  when 
reducing  rates  on  the  complaint  of  any  one  that  rates  between  cer- 
tain points  on  a  certain  railroad  are  too  high,  may,  for  the  purpose 
of  preventing  discrimination  by  its  own  acts,  reduce  the  rates  on 
the  whole  line  or  system. 

Same — Reasonableness  of  Rates — Method  of  Determining. — The 
question  whether  the  rates  for  transportation  fixed  by  the  state 
railroad  and  warehouse  commission  are  unreasonable  and  confisca- 
tory is  not  determined  by  the  fact  that  the  income  under  the  rates 
as  so  fixed  will  not  pay  the  amount  of  the  fixed  charges  of  the 
railroad.     Neither  can  the  amount  at  which  the  railroad  sold  years 

♦See  notes  at  end  of  case. 


560  RAILrROAD  COMMISSIONS— RATES.         Vol.  Vm 

(N.  s.) 

Steenerson  v.  Great  Northern  Ry.  Co. 

ago  oa  mortg-age  foreclosure  sale  be  taken  as  the  basis  on  which  to 
determine'  what  are  reasonable  rates,  btit  that  question  is  deter- 
mined by  ascertaining  what,  under  all  the  circumstances,  is  a 
reasonable  income  on  the  cost  of  reproducing  the  road  at  the  present 
time. 

Same — Same — Burden. — Under  said  chapter  10,  as  so  amended, 
the  burden  is  on  the  railroad  company  to  show  that  the  rates  fixed 
by  the  commission  are  unreasonable. 

Same — Same — Appeal— Power  of  Court. — Held^  the  fixing  of  rates. 
is  a  legislative  or  administrative  act,  not  a  judicial  one,  and  under 
the  constitution  the  court  cannot  place  itself  in  the  shoes  of  the 
commission,  and  try  de  novo  the  question  what  are  reasonable 
rates ;  and  on  appeal  under  said  statutes  the  court  can  review  the 
acts  of  the  commission  only  so  far  as  to  determine  whether  the 
rates  fixed  by  it  are  unreasonable  and  confiscatory,  and  to  what 
extent,  in  much  the  same  manner  as  an  appellate  court  determines 
whether  or  not  the  verdict  of  a  jury  is  excessive,  and  to  what 
extent*. 

Appeal  from  Commission— Duty  of  Court. — On  appeal  from  the 
commission  the  court  should  take  judicial  notice  of  all  those  general 
matters  of  which  the  commission  should  have  knowledge,  and  on 
which  it  would  act  without  proof  thereof  made  on  formal  hearing. 

Case  at  Bar — Cost  of  Reproducing  Terminals. — Evidence  examined 
in  the  light  of  the  court's  findings,  for  the  purpose  of  ascertaining 
what  it  would  cost  to  reproduce  the  terminals  of  the  Great  Northern 
system  at  Minneapolis  and  St.  Paul,  and  what  it  would  cost  to  re- 
produce the  rest  of  the  lines  of  that  system  within  this  state. 

Terminals — Value — income. — Where  the  market  price  of  urban  or 
suburban  property  in  or  near  a  rapidly  growing  city  is  higher  than 
is  warranted  by  any  annual  income  which  can  be  obtained  from 
any  use  to  which  the  property  can  at  present  be  put,  and  such 
excess  in  market  value  is  caused  by  the  anticipation  of  still  higher 
prices  in  the  future,  held^  a  reasonable  annual  income  on  the  cost  of 
reproducing  railroad  terminals  out  of  such  property  is  less  than  a 
reasonable  income  on  the  cost  of  reproducing  other  portions  of  the 
road,  which,  when  reproduced,  are  not  likely  to  increase  in  value. 
Heldy  the  public,  and  not  the  courts,  must  be  the  judge  of  whether 
or  not  such  property  will  increase  in  value  in  the  future,  and,  if  so, 
how  much.  What  is  the  lowest  rate  of  annual  income  on  the  cost  of 
reproducing  such  terminals  in  Minneapolis  and  St.  Paul,  which  the 
courts  would  uphold  as  not  being  confiscatory,  is  not  decided  ;  but 
it  is  held  that  a  net  income  of  2^Z  per  cent,  per  annum  on  such  cost 
is,  under  the  circumstances,  a  liberal  income. 

Income  on  Cost  of  Reproduction  of  Railway — Reasonableness.— 
The  great  fall  in  the  last  few  years  in  rates  of  interest,  and  in  what 
are  reasonable  rates  of  income  on  capital  invested,  noticed,  and  the 
reasons  for  such  fall  stated.  Held^  a  net  income  of  5  per  cent,  in 
1894  on  the  cost  of  reproducing  all  of  said  railroads  except  the  ter- 
minals was  not,  under  the  circumstances,  unreasonable  or  confisca- 
tory. 

Determination  of  Net  Earnings — Apportionment  of  Gross  Earn- 
ings.— The  railroad  lines  in  question  extend  beyond  the  state,  and, 
for  the  purpose  of  determining  the  net  earnings  of  the  part  of  the 
lines  within  this  state,  the  different  methods  proposed  by  counsel 
for  apportioning  the  gross  earnings  among  the  states  is  considered. 
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Held,  the  g-ross  earnings  on  the  through  traffic  extending  across 
this  state  and  into  other  states  should  not  be  apportioned  on  the 
**  mileage  basis,"  as  that  would  give  Minnesota  the  benefit  of  the 
higher  rates  which  the  carrier  is  entitled  to  charge  in  the  more 
thinly-settled  country  further  west,  where  the  traffic  is  lighter. 
Held,  further,  such  gross  earnings  cannot  be  apportioned  on  the 
theory  that  the  patrons  of  the  part  of  the  lines  within  this  state  are 
not  entitled  to  the  benefit  which  should  naturally  come  to  them  from 
the  fact  that  just  beyond  the  borders  of  this  state  there  is  a  large 
area  of  fertile  territory  which  furnishes  a  large  amount  of  railroad 
traffic,  which  co-operates  with  similar  traffic  within  this  state  to 
make  reasonable  rates  lower  than  they  otherwise  would  be  ;  and  a 
railroad  which  extended  from  St.  Paul  and  Minneapolis  or  Duluth 
to  the  west  line  of  the  state,  and  there  terminated,  without  con- 
nections or  feeders  beyond,  would  not  be  an  enterprise  planned  or 
conducted  on  business  principles. 

Same — Extensions— Incumbrance — Burden  of  Proof. — When  any 
feeder  or  extension,  portion  of  a  railroad  line  or  system,  is  an  in- 
cumbrance on  the  rest  of  the  line  or  system  so  that  the  rest 
of  the  line  -or  system  would  at  the  same  rates  produce  more 
net  income  if  such  portion  did  not  exist  (that  is,  if  all  the  gross 
earnings  on  all  the  traffic  passing  over  such  portion,  and  on 
the  whole  length  of  the  haul  on  such  traffic,  will  not  pay  the 
operating  expenses  on  such  traffic  for  the  whole  length  of  such  haul, 
and  pay  for  the  wear  and  tear  on  the  line  or  system  caused  by  such 
additional  traffic,  and  also  pay  a  reasonable  income  on  the  cost  of 
reproducing  such  portion  of  the  line) ,  and  these  conditions  are  not 
of  a  temporary  character,  but  are  the  result  of  building  the  feeder 
or  extension  where  there  was  not  sufficient  business  to  justify  its 
existence,  then  such  portion  of  the  line  is  not  self-supporting,  but 
is  an  incumbrance  on,  and  not  a  feeder  of,  the  rest  of  the  line  or 
system,  and,  in  determining  what  are  reasonable  rates  for  the  rest 
of  the  line  or  system,  such  portion  may  be  rejected.  Held,  under 
the  statute,  the  burden  was  on  the  railway  company  to  show  that 
the  western  portion  of  its  line  was  self-supporting. 

Proper  Apportionment  of  Gross  Earnings — Burden  of  Proof. — 
Held,  under  the  statute,  the  burden  was  on  the  railway  company  to 
show  what  portion  of  the  gross  earnings  on  through  business 
should  be  apportioned  to  Minnesota ;  that  it  failed  to  maintain  this 
burden,  and  on  the  evidence,  therefore,  failed  to  prove  that  the 
rates  fixed  by  the  commission  are  confiscatory.  "^ 

Case  at  Bar — Cost  of  Reproduction  of  Lines  and  Terminals — Evi- 
dence Examined. — The  evidence  examined  for  the  purpose  of  ascer- 
taining as  near  as  possible  the  cost  of  reproducing  the  whole  of  the 
lines  and  terminals,  and  held,  that  the  income  on  the  same  in  1894, 
with  the  rates  as  reduced  by  the  commission,  would  produce  2>^  per 
cent,  net  income  on  the  cost  of  reproducing  the  terminals,  and  5 
per  cent,  net  income  on  the  cost  of  reproducing  the  rest  of  the  road, 
and  that,  under  the  circumstances,  the  same  is  a  fairly  liberal 
income. 

Feeders — Division  of  Profits — Reasonableness — Burden  of  Proof. — 
There  are  a  number  of  feeders  and  portions  of  railroad  lines  which 
are  separately  incorporated,  but  which  in  fact  form  parts  of  the 
railway  system  of  the  Great  Northern  .Railway  Company.  There 
is  also  a  steamship  line  on  the  Great  Lakes,  and  a  very  valuable 

8  (N.  S.)  A.  &  E.  R.  Cas.— 36 
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coal  mine  in  Montana,  each  of  which  is  separately  incorporated. 
All  or  nearly  all  of  the  stock  of  each  of  these  other  corporations  is 
owned  by  the  Great  Northern  Railway  Company,  and  it  or  its  oflS- 
cers  manage  and  control  all  of  these  other  corporations.  The 
profits  of  each  of  them  depend  almost  wholly  on  the  division  of 
profits  on  business  in  which  it  and  the  Great  Northern  Railway 
Company  are  jointly  concerned,  and  such  division  is  a  mere  matter 
of  bookkeeping.  Some  of  these  other  corporations  app>ear  by  the 
reports  of  the  Great  Northern  Company  to  have  made  very  large 
net  profits  during  the  year  in  question,  //eid,  the  burden  was  on 
the  Great  Northern  Railway  Company,  in  this  case,  to  show  that 
the  division  of  profits  between  it  and  these  other  corporations  was 
fair  and  reasonable,  and  it  failed  to  maintain  that  burden. 

(Syllabus  by  the  Court.) 

Appeal  from  Ramsey  county  district  court.  He- 
versed. 

If,  W.  Childs^  Attj].  Gen.,  and  Clapp  dc  MacCartney, 
for  appellants. 

M.  D.  Grovcr,  for  respondent,  Great  Northern  Rv. 
Co. 

Frank  B,  Kellog'g'  and  Davis ^  Kellogff&  Severance^ 
for  receivers  of  Northern  Pac.  R.  Co. 

Canty,  J.  1.  Chapter  10,  Gen.  Laws  1887,  as 
amended  by  chapter  106,  Laws  1891,  provides  that  in 
.    .. .  ^  fixing-  rates  of  transportation  the  state  rail- 

Caie  luted.  -  ^         ,  ,  ^  .       .  , 

road  and  warehouse  commission  may  act 
upon  the  complaint  "of  any  person,  firm,  corporation 
or  association,  or  any  mercantile,  agricultural  or  man- 
ufacturing* society,  or  any  body  politic  or  municipal 
organization."  It  further  provides  :  "If  the  tariffs  of 
rates,  fares,  charges  and  classifications  so  complained 
of  shall  be  found  by  the  evidence  to  be  unequal,  or 
unreasonable,  the  commission  shall  state  wherein  thev 
are  unequal  or  unreasonable,  and  shall  make  a  tariff  of 
rates,  fares,  charges  and  classifications  which  shall  be 
substituted  for  the  tariff  complained  of."  Steenerson 
appeared  before  the  commission,  and  alleged  that  he 
was  engaged  in  shipping  grain  over  the  railroad  of  the 
Great  Northern  Railway  Compan}'^  from  the  stations  of 
Crookston,  Fisher,  and  East  Grand  Porks  to  Minne- 
apolis and  Duluth,  in  this  state,  and  that  the  rates 
between  these  points  were  too  high.     After  summoning 
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the  railway  company  and  having*  a  hearing-  as  provided 
by  the  statute,  the  commission  made  an  order  reducing 
rates  on  grain  on  all  the  lines  of  the  railway  company 
within  the  state.  Prom  this  order  the  railway  company 
appealed  to  the  district  court,  and  after  a  hearing  on  the 
appeal  the  court  reversed  the  order  of  the  commission. 
From  the  order  of  the  court  the  attorney  g-eneral 
appeals  to  this  court.  It  is  contended  by  counsel  for 
the  railway  company  that  under  the  statute  the  com- 
mission had  no  authority  to  go  beyond  the  relief  asked 
for  in  the  complaint,  or  to  reduce  rates  between  points 
not  named  in  the  complaint.  We  cannot  ag-ree  with 
counsel.  It  is  the  duty  of  the  commission,  when 
reducing"  rates  as  prayed  for  in  such  a  complaint,  to  see 
that  its  acts  do  not  result  in  discrimination 
as  against  other  points  on  the  line  or  system  SJJJiJj^'^m.. 
not  named  in  the  complaint.  The  statute  erimiMtiM- 
which  makes  it  the  duty  of  the  commission  lutei. 
to  prevent  discrimination,  when  complained 
of,  clearly  intends  that  the  commission  shall  not  itself 
create  such  discrimination.  And,  in  order  to  avoid 
doing-  so  when  reducing  the  rates  complained  of,  it  may 
be  necessary  to  reduce  rates  between  all  other  points 
on  the  line  or  system.  The  complaint  made  in  such  a 
case  is  not  at  all  analogous  to  the  bring-ing  of  an  action 
by  a  private  suitor  to  redress  a  private  g-rievance.  The 
complainant  before  the  commission  need  have  no  direct 
or  immediate  interest  in  the  matter,  and,  even  if  he  has, 
he  is  acting  on  behalf  of  himself  and  the  rest  of  the 
public. 

2-  Of  the  lines  of  railroad  here  in  question,  561  miles 
were  built  for  and  owned  by  other  railroad  companies 
prior  to  the  foreclosure  sales  of  1879.   .  At 
one  of  these  sales  the  promoters  of  the  St.  weMMof'iutes- 
Paul,    Minneapolis    &    Manitoba    Railway  ■|iijj.'"**"' 
Company  bid  off  a  part  of  the  property  ;  and 
the  company  itself,  after  it  was  organized,  bid  in  the 
rest  of  said  property.     These  properties,  the  franchise 
connected  with  the  same,  and  a  large  land  g-rant,  earned 
and  to  be  earned,  were  bid  off  for  the  aggregate  sum  of 
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$3,600,000,  subject  to  a  prior  lien  of  $486,000.  The 
promoters  transferred  to  the  new  company  the  part  bid 
in  by  them,  and  the  properties  were  immediately  bonded 
by  the  new  company  for  $16,000,000,  and  it  issued  to 
the  promoters  its  stock  to  the  amount  of  $15,000,000. 
It  operated  its  railroads  from  1879  to  1890,  during 
which  time  it  increased  its  mileagfe  in  Minnesota  from 
561  miles  to  nearly  the  present  amount  of  1,381  milesof 
main  track.  It  also  extended  its  lines  beyond  the  state 
into  North  and  South  Dakota,  and  beyond  to  the  Pacific 
coast.  Its  stock  was  subsequently  increased  to  $20,- 
000,000,  and  its  bonded  indebtedness  now  outstanding 
is  $84,558,484.  It  leased  all  of  its  lines  to  the  Great 
Northern  Railway  Company  for  999  years.  By  the 
terms  of  the  lease,  w.hich  took  effect  February  1,  1890, 
the  Great  Northern  Railway  Company  guarantied  the 
payment  of  the  principal  and  interest  of  said  bonds, 
and  guarantied  a  dividend  of  6  per  cent,  per  annum  on 
said  $20,000,000  of  stock.  At  the  foreclosure  sale  of 
1879  the  561  miles  of  main  track  then  built  were  sold  for 
a  small  part  of  their  original  cost,  and  a  small  part  of  what 
it  would  then  cost  to  reproduce  them,  saying*  nothing  of 
the  large  quantity  of  valuable  lands  included  in  the  sale. 
The  attorney  general  contends  that  the  price  at  which 
the  property  sold  at  the  foreclosure  sale  must,  as  far  as 
it  goes,  be  taken  as  the  basis  for  determining  in  this 
case  what  is  a  reasonable  income  to  be  derived  from  the 
ooeration  of  these  lines  of  railroad.     On  the  other  hand, 

M. 

counsel  for  the  railway  company  contend  that  the 
amount  of  the  present  fixed  charges  of  the  great  North* 
ern  Railway  Company  is  the  controlling  consideration 
in  determining  what  is  a  reasonable  income  to  be  derived 
from  operating  the  lines  so  leased  by  it.  In  our  opinion, 
both  positions  are  wholly  untenable.  If  the  Mani- 
toba Company  and  its  promoters  bought  the  properties 
at  the  foreclosure  sales  at  a  great  sacrifice,  that  is  their 
good  fortune.  If  the  leasing  of  the  system  by  the 
Great  Northern  Railway  Company  turns  out  to  be  a 
bad  bargain,  that  is  its  misfortune.  The  patrons  of 
the  road  should  not  gain  by  the  one  transaction  or  lose 
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by  the  other.  There  is  as  much  reason  why  the  public 
should  bear  the  loss  of  the  bad  barg-ain  as  there  is  why 
it  should  take  the  profits  of  the  g-ood  bargain.  To 
adopt  any  such  principle  would  leave  the  public  at  the 
mercy  of  every  railroad  manipulator,  and  ofFer  a  pre- 
mium on  all  kinds  of  schemes  for  increasing  the  fixed 
charg-es  of  railroads.  Again,  in  determining  what  are 
reasonable  rates,  it  is  perfectly  immaterial  whether  the 
railroad  is  mortgaged  for  two  or  three  times  what  it 
would  cost  to  reproduce  it,  or  whether  it  is  free  from 
incumbrance.  To  hold  otherwise  would  be  to  hold 
that  the  state  or  the  public  have  indirectly  guarantied 
the  payment  of  the  mortgage  bonds  of  every  railroad. 
The  state  may  as  well  guaranty  the  bonds  directly  as 
indirectly.  But  neither  the  state  nor  the  public  have 
done  either  the  one  or  the  other.  It  is  immaterial  how 
the  property  has  been  split  up  into  different  rights,  in- 
terests, and  claims.  For  the  purpose  of  fixing  rates, 
the  holders  of  all  of  these  stand  in  the  shoes  of  the  sole 
owner  of  the  property  unincumbered.  The  rights  of- 
the  bondholders  are  no  more  and  no  less  sacred  than 
the  rights  of  such  an  owner.  Again,  the  railroad  may 
have  been  constructed  years  ago,  when  iron  rails  cost 
$85  per  ton,  and  everything  else  in  proportion,  or  it 
may  have  been  constructed  yesterday,  when  steel  rails 
cost  but  $16  per  ton,  and  everything  else  nearly  in 
proportion.  Counsel  for  the  railway  company  dwell 
much  upon  the  original  cost  of  the  older  portions  of 
these  lines  of  road.  If  a  railroad  was  built  30  years 
ago  at  a  cost  of  $40,000  per  mile,  and  another  one 
equally  as  good  was  built  within  a  year  through  the 
samte  territory  at  a  cost  of  $12,000  per  mile,  on  what 
principle  should  it  be  held  that  the  old  road  is  entitled 
to  3^  times  as  much  income  as  the  new  road?  No 
g-uaranty  was  ever  given  by  the  state  to  the  old  road 
that  the  price  of  materials  and  the  cost  of  construction 
would  not  decline,  or  that  capital  invested  in  railroads 
should  not  be  subject  to  like  vicissitudes  as  capital  in- 
vested in  other  enterprises.  Modern  improvements 
and  other  causes  have  continued  to  reduce  the  cost  of 
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construction  of  all  kinds  of  new  plants,  and  to  reduce 
the  value  of  old  plants,  or  render  them  wholly  worth- 
less, and  the  state  did  not  g-uaranty  that  those  causes 
should  not  in  like  manner  affect  the  capital  invested  in 
railroads.  Then  the  material  question  is  not  what  the 
railroad  cost  originally,  but  what  it  would  now  cost  to 
reproduce  it. 

3.  Section  8,  c.  10,  Gen.  Laws  1887,  as  amended  by 
chapter   106,  Laws  1891,  provides:    "Such   tariff  of 

rates,  •  fares,  charges  or  classifications,  so 
lordeT?""*"      made  by  the  commission,  shall   be  deemed 

and  taken  in  all  courts  of  this  state  as  prima 
facie  evidence  that  the  tariff  of  rates,  fares,  charges  or 
classifications  so  made  is  equal  and  reasonable."  Then 
the  burden  is  on  the  railroad  company  to  show  that  the 
rates  fixed  by  the  commission  are  unreasonable,  and 
for  this  purpose  the  original  cost  of  the  road,  the 
amount  of  its  present  fixed  charges,  and  its  history,  are 
material  only  so  far  as  they  show  what  it  would  now 
cost  to  reproduce  the  railroad. 

4.  On  appeal  from   the  commission   to  the   district 
court,  on  what  principles  shall  the  court  proceed  to  re- 
view the  act  of  the  commission  ?     Section 

i*"ii^irM«f  ^^  ^^  ^*^  chapter  10,  as  amended  by  said 
cJart.    *'"*     chapter  106,  provides  :  *'Upon  such  appeal, 

and  upon  the  hearing  of  any  application 
*  *  *  for  the  enforcement  of  any  such  order  made 
by  the  commission,  the  district  court  shall  have  juris- 
diction to,  and  it  shall,  examine  the  whole  matter  in 
controversy,  including  matters  of  fact  as  well  as.ques- 
tions  of  law,  and  to  aflBrm,  modify  or  reverse  such 
order  in  whole  or  in  part,  as  justice  may  require ;  and 
in  case  of  any  order  being  modified,  as  aforesaid,  such 
modified  order  shall,  for  all  the  purposes  contemplated 
by  this  act,  stand  in  place  of  the  original  order  so  modi- 
fied and  have  the  same  force  and  effect  throughout  the 
state  as  the  orders  of  said  commission.'*  If  by  this  the 
legislature  intended  to  provide  that  the  court  should 
put  itself  in  the  place  of  the  commission,  try  the  matter 
de   novo^  and   determine  what  are   reasonable   rates. 
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without  regard  to  the  findings  of  the  commission,  such 
intent  cannot  be  carried  out,  cis  a  statute  which  so  pro- 
vided would  be  unconstitutional.  The  fixing*  of  rates 
is  a  legislative  or  administrative  act,  not  a  judicial  one. 
State  V.  Railway  Co.,  38  Minn.  298,  37  N.  W.  782. 
And  the  performance  of  such  duties  cannot,  under  our 
constitution,  be  imposed  on  the  judiciary.  Foreman  v. 
Board  (Minn.)  67  N.  W.  207;  State  v.  Young,  29 
Minn.  474,  9  N.  W.  737;  Reagan  v.  Trust  Co.,  154 
U.  S.  362,  14  Sup.  Ct.  1047.  But  it  is  not  necessary  to 
construe  this  statute  so  as  to  render  it  unconstitutional. 
It  does  not  by  express  words,  or  even  by  necessary 
implication,  provide  that  the  court  shall  stand  in  thfe 
shoes  of  the  commission,  and  try  the  matter  de  tzovo. 
Under  the  constitution,  the  district  court  may,  on  appeal 
to  it,  review  the  findings  of  the  commission  in  the 
same  manner  as  an  appellate  court  reviews  the  findings 
of  the  jury  on  a  trial  in  the  court  below.  And  for  this 
purpose  the  court  may  "examine  the  whole  matter  in 
controversy,  including  matters  of  fact,  as  well  as  ques- 
tions of  law."  In  other  words,  the  court  may  examine 
matters  of  fact  to  ascertain  whether  there  is  any  evi- 
dence reasonably  tending  to  support  the  findings  of 
fact  disputed,  and  may  examine  questions  of  law  arising 
on  the  facts  as  found.  It  seems  to  us  that  this  is,  then, 
the  proper  interpretation  of  this  somewhat  vague  and 
obscure  statute,  and  the  only  interpretation  which  will 
render  it  constitutional.  While  the  district  court  takes 
the  evidence  de  novo,  it  cannot  put  itself  in  the  place 
of  the  commission,  and  try  the  facts  in  controversy  de 
novo.  The  district  court  can  review  the  findings  of 
the  commission  only  so  far  as  to  determine  whether  or 
not  the  rates  fixed  are  so  unreasonable  as  to  be  confis- 
catory, just  as  an  appellate  court  reviews  the  verdict  of 
a  jury  for  the  purpose  of  determining  whether  it  is  so 
excessive  that  it  cannot  stand.  Under  the  statute,  the 
district  court  should  in  this  case  have  determined  to 
what  extent  the  rates  fixed  by  the  commission  should 
be  modified,  so  that  such  rates  would  not  be  confisca- 
tory, just  as  an  appellate  court  often  determines  how 
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much  an  excessive  verdict  shall  be  cut  down,  so  that  it 
may  stand  for  the  balance,  and  a  new  trial  be  denied. 
The  court  below  held  that  it  had  no  jurisdiction  to  de- 
termine to  what  extent  the  rates  here  in  question  should 
be  thus  modified,  and  in  this  it  erred.  Of  course,  in 
determining"  whether  the  rates  fixed  are  confiscatory, 
the  court  must  incidentally  consider  what  are  reason- 
able rates,  but  it  must  also  resolve  every  reasonable 
doubt  on  that  question  in  favor  of  the  finding's  of  the 
commission. 

5.  There  is  another  question  in  reg-ard  to  the  princi- 
ples on  which   the  district  court   should   proceed   to 

review  the  acts  of  the  commission.    Ordina- 

mlMiw^DBt'*"/  ^^^y*  ^°  appeal  from  one  tribunal  to  another 
coBrt.  the  evidence  on  which  the  lower  tribunal 

acted  is  returned,  and  the  decision  is  review- 
ed in  the  lig'ht  of  that  evidence.  But  the  commission 
need  not  base  its  decision  wholly  on  any  such  evidence. 
It  is  not  a  judicial  tribunal,  but  an  administrative  body, 
whose  powers  are  somewhat  legislative  in  their  charac- 
ter ;  and,  like  other  administrative  or  legislative  bodies, 
it  acquires  a  knowledge  of  the  facts,  circumstances, 
and  conditions  in  its  own  way,  and  need  not  act  on  the 
theory  that  the  parties  should  have  a  formal  hearing*  on 
notice,  except  so  far  as  the  statute  expressly  so  re- 
quires. The  members  of  such  a  commission  should  be 
men  of  great  financial  ability,  who  have  had  a  larg^e 
amount  of  training  and  experience  to  fit  them  for  their 
responsible  and  difficult  duties,  and  they  should  be 
thoroughly  familiar  with  the  many  financial  and  eco- 
nomical problems  which  enter  into  the  business  of 
constructing  and  operating"  railroads.  How  is  a  judsre, 
who  is  not  supposed  to  have  any  of  this  special  learning 
or  experience,  and  could  not  take  judicial  notice  of  it  if 
he  had  it,  to  review  the  decision  of  commissioners,  who 
should  have  it  and  should  act  upon  it  ?  It  seems  to  us 
that  such  a  judge  is  not  fit  to  act  in  such  a  matter.  It 
is  not  a  case  of  the  blind  leading"  the  blind,  but  of  one 
who  has  always  been  deaf  and  blind  insisting  that  he 
can  see  and  hear  better  than  one  who  has  always  had  his 


Am.  &  Eng      RAILrROAD  COMMISSIONS — RATES.  569 

R.  Gas. 

Steenerson  v.  Great  Northern  Ry.  Co. 

eyesig-ht  and  hearing",  and  has  al  ways  used  them  to  the 
utmost  advantage  in  ascertaining*  the  truth  in  reg'ard  to 
the  matter  in  question.  Before  a  judge  can  act  intelli- 
gently in  such  a  matter,  he  must  have  an  amount  of  this 
special  knowledge  and  experience  which  it  will  take 
him  years  to  acquire.  It  is  not  sufficient  that  he  take 
his  first  lessons  from  the  partisan,  and  perhaps 
perjured,  experts,  or  so-called  experts,  produced  by 
the  parties  at  the  trial.  He  must  have  a  broader, 
clearer,  and  surer  grasp  of  the  subject  than  he  can  get 
from  anv  such  unreliable  lessons.  We  see  no  wav  of  dis- 
posing  of  this  question  except  to  hold  that  on  appeal  from 
the  commission  the  courts  should,  to  the  best  of  their 
ability,  take  judicial  notice  of  all  such  technical  learn- 
ing, knowledge,  and  information  of  a  general  character 
as  should  be  known  and  understood  by  the  commission. 
Whether  the  court  should  go  further,  and  take  judicial 
notice  of  the  particular  facts  in  the  case,  is  a  different 
question,  and  one  which  need  not  be  now  considered. 
The  district  court,  on  appeal  to  it,  should  at  least  take 
judicial  notice  of  all  these  general  matters,  and  on  ap- 
peal from  the  district  court  this  court  must  also  take 
judicial  notice  of  these  matters.  Thus,  when  the  court 
below  takes  judicial  notice  of  a  particular  ordinance, 
the  appellate  court  must,  on  appeal  to  it,  also  take 
judicial  notice  of  such  ordinance,  although  in  some 
other  cases  such  appellate  court  would  not  do  so. 
Foley  r.  State,  42  Neb.  233,  60  N.  W.  574  ;  Smith  v. 
Emporia,  27  Kan.  528  ;  Town  of  Moundsville  v,  Vel- 
ton,  35  W.  Va.  217,  13  S.  E.  373.  See,  also,  Lloyd  v, 
Matthews,  155  U.  S.  222,  15  Sup.  Ct.  70.  Then,  al- 
though the  constitutional  jurisdiction  of  the  courts  to 
review  the  acts  of  the  commission  is  thus  limited,  the 
statute,  in  providing  for  such  appeals  from  such  acts, 
has  thrown  upon  the  courts  some  new  and  extraordi- 
nary duties. 

Let  us  now  proceed  to  apply  these  general  principles 
to  this  case.  The  four  great  questions  involved  are  : 
(1)  What  would  it  cost  to  reproduce  the  railroad  ?  (2) 
What  is  a  reasonable  income  on  such  cost  ?     (3)  What 
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amount  of  income  will  the  maximum  rates  fixed  by  the 
commission  produce  ?  And  (4)  is  such  amount  so  much 
below  what  is  a  reasonable  amount  that  the  court  can 
say,  as  a  question  of  law,  that  the  fates  so  fixed  are 
confiscatory  ?  We  will  now,  so  far  as  necessary,  take 
up  each  of  these  questions  in  its  order. 

6.  (1)  The  court  below  found  that  the  cost  of  repro- 

••«•  rt Bar-Cost  ^^^^°8"  ^^^  1,381  miles  of  main  track  and 
of  ReorodaciBff     the  249  miles  of  side  track  now  owned  by 

the  lessor  and  operated  by  the  lessee  in  this 
state  is  as  follows  : 

Grading,  etc 4 $  7,000,0(X> 

BaUasting 1,440.000 

Steel  rails,  etc 4,000,000 

Ties 2,025.000 

Equipment  (engines,  cars,  etc.) 5,178,750 

Superintendence  of  construction 2,750,000 

Total S22,393,750 

After  finding  all  of  these  items  specially,  the  court 
further  finds  :  ''Another  item  is  interest  upon  the 
money  which  has  been  procured,  and  which  lies  idle 
during"  construction  and  before  earnings  can  be  had. 
As  to  this  item  the  estimate  made  was  not  controverted. 
Taking  into  account  the  items  to  which  we  have  re- 
ferred,, and  the  other  items  entering  into  construction, 
concerning  which  there  is  little,  if  any,  dispute,  also 
taking  into  account  the  cost  of  acquiring  terminal 
grounds  and  terminal  facilities  in  the  cities  of  St.  Paul 
and  Minneapolis,  I  find  that  it  would  reasonably  cost 
to  reproduce  the  lines  of  the  Manitoba  Company  in  this 
state,  with  its  equipments  and  terminal  grounds,  and 
facilities  necessary  for  the  traffic  of  this  state,  the  sum 
of  $44,000,000.  or  something  less  than  S32,000  per 
mile  of  main  track.  The  increased  cost  of  production 
is  largely  attributable  to  the  increased  value  of  termi- 
nals, right  of  way,  depot  grounds,  etc."  The  court 
was  requested  by  the  attorney  general  to  make  more 
definite  findings  as  to  the  cost  of  right  of  way  and 
terminals,  and  refused  to  do  so.  In  this  the  court 
erred,  for  the  reason  that,  as  will  be  hereinafter  shown. 
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the  railway  company  is  entitled  to  a  much  less  per- 
centage of  income  on  the  value  of  its  terminals  than  it 
is  on  the  cost  of  reproducing*  the  rest  of  the  road.  The 
uncontradicted  evidence  is  that  the  interest  charged 
during  the  time  of  construction,  and  the  discount  and 
commission,  amount  to  10  per  cent,  of  the  total  cost  of 
construction.  But  we  are  at  a  loss  to  know  what  other 
items,  outside  of  the  cost  of  right  of  way  and  termi- 
nals, the  court  intended  to  find  as  entering  into  the 
cost  of  reproducing  the  roads.  As  we  will  now  pro- 
ceed to  show,  the  cost  of  reproducing  the  right  of  way 
and  terminals  will  not,  according  to  the  highest  esti- 
mates, exceed  $16,971,598,  and  this  would  leave  about 
S2,000,000  of  the  $44,000,000  of  the  total  cost  yet  to  be 
accounted  for.  D.  C.  Shepherd  was  called  as  a  wit- 
ness, and  made  the  following  estimate  as  to  the  cost  of 
the  right  of  way,  exclusive  of  terminals : 

Right  of  way,  19,280  acres,  at  $65  per  acre $1,253,200 

Depot  grounds,  1,800  acres,  at  $700  per  acre 1,260,000 

Gravel  pits,  657  acres,  at  $100  per  acre 65,700 

Yards  at  division  points,  479  acres,  at  $700  per  acre 335,300 

$2,914,209 

Col.  Crooks,  the  engineer  of  the  railway  company, 
in  his  testimony  gave  the  following  estimates : 

Right  of  way,  other  than  between  St.  Paul  and  Minne- 
apolis, 19,280  acres,  at  $50  per  acre $  964,000 

Depot  grounds,  1,800  acres,  at  $500  per  acre 900,000 

Gravel  pits,  657  acres,  at  $100  per  acre 65,700 

Yards  at  division  points,  480  acres,  at  $750  per  acre 360«000 

$2,289,700 

Kalman  and  two  other  witnesses  gave  as  the  value 
of  the  terminals  in  St.  Paul  $6,977,135,  and  Dawson 
gave  as  their  value  $2,562,747.  C.  Mc.  Reeve  esti- 
mates the  value  of  the  terminals  in  Minneapolis  at 
$5,520,250.  T.  B.  Walker  estimates  their  value  at 
$4,862,610  ;  and  J.  B.  Bassett,  at  $4,218,062.  In  addi- 
tion to  these,  Grover  estimates  the  value  of  the  interest 
of  the  lessor,  the  Manitoba  Company,  in  the  Minneapo- 
lis Union  Railway  Company,  which  owns  the  Union 
Depot  grounds  and  tracks,  at  $900,000  ;  in  the  Minne- 
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sota  Transfer  Railway  Company,  which  owns  the 
gfeneral  transfer  yards  between  Minneapolis  and  St. 
Paul,  at  $250,000  ;  in  the  St.  Paul  Union  Depot  and  its 
properties,  at  S400,000.  Adding"  together  the  highest 
estimates  in  rig'ht  of  way  and  terminals,  it  results  as 
follows  : 

Rig^ht  of  way,  etc.  (Shepherd) $  2,914,200 

St.  Paul  termiuals  (Kalnian) 6,977,1S5 

Minneapolis  terminals  (Reeve) 5,520,250 

Interest  in  Minneapolis  Union  Railway  Company 900,000 

Interest  in  Minnesota  Transfer  Railway  Company 250,000 

Interest  in  St.  Paul  Union  Depot .' 400,000 

Total $16,961,585 

Deducting  right  of  way,  etc.  (first  item) 2,914,200 

Cost  of  reproducing  terminals $14,047,385 

This  gives  in  round  numbers  $14,000,000  as  the  cost 
of  reproducing  the  terminals,  and  330,000,000  as  the 
cost  of  reproducing"  the  rest  of  the  road.  Whether  or 
not  these  finding-s  as  to  the  cost  in  1894  of  reproducing- 
the  road  are  in  all  respects  sustained  by  reasonable  and 
credible  evidence,  it  is  not  necessary  to  consider.  For 
instance,  it  may  well  be  doubted  whether  the  court 
was  warranted  in  allowing*  an  interest  charge  of  10  per 
cent,  on  the  whole  cost  of  construction,  althoug-h  the 
evidence  in  favor  of  this  charg-e  (including-  discounts 
and  commissions)  was  wholly  uncontradicted.  As  we 
will  endeavor  hereafter  to  show,  10  per  cent,  is,  in 
these  times,  reasonable  interest  for  more  than  two 
years  on  such  a  vast  sum  of  money  ;  and,  with  the  im- 
proved facilities  which  now  exist  for  constructing  rail- 
roads, it  may  well  be  doubted  whether  the  capital 
invested  in  reproducing-  these  roads  through  the  fertile 
and  comparatively  well-settled  districts  through  which 
they  run  would,  on  an  average,  be  all  sunk  for  more 
than  two  years  before  it  would  commence  to  bear  divi- 
dends. It  may  also  be  a  question  whether  the  court 
did  not  place  an  extravagant  value  on  some  items  of 
construction,  and  an  extravagant  value  on  the  termi- 
nals. In  finding  the  cost  of  reproducing  the  roads 
within  this  state  to  be  S44,000,000,  the  court  must  have 
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found  the  cost  of  reproducing"  the  terminals  to  be  not 
less  than  $14,000,000.  Again,  the  court  has  allowed 
$25  per  ton  for  steel  rails  delivered  in  this  state.  As 
rails  have  since  fallen  g-reatly  in  price,  until  they  are 
now  worth  but  about  $16  per  ton  in  the  Eastern  mar- 
kets, this  could  hardly  be  taken  as  a  precedent  for 
future  cases. 

7.*  (2)  Let  us  now  consider  what  in  these  times  is  a 
reasonable  income  on  $14,000,000,  invested 
in  these  terminals,  and  $30,000,000  invested  JSre-uV*... 
in  the  rest  of  the  road.  The  g-reat  value  of 
the  real  estate  covered  by  these  terminals  is  g-iven  to  it 
by  anticipating-  the  future.  Very  little  of  this  real  es- 
tate is  in  or  near  to  the  business  center  of  either  city. 
Most  of  it  is  outlying-  city  property  and  suburban 
property.  It  is  safe  to  say  that  other  real  estate  simi- 
larly situated,  in  the  same  portions  of  St.  Paul  and 
Minneapolis,  does  not,  on  an  average,  yield  an  income 
of  1  per  cent,  per  annum  above  the  taxes  on  the  price  or 
valuation  at  which  it  is  held  ;  and  there  is,  as  a  gfeneral 
rule,  no  use  to  which  such  property  can  be  put  that  will 
cause  it  to  yield  any  greater  income.  In  fact,  it  is  doubt- 
ful if  the  same  area  of  other  property  along  and  around 
these  terminals  could,  on  an  average,  by  any  use  to 
which  it  could  be  put,  be  made  to  yield  an  annual  in- 
come of  1  per  cent,  on  one-third  of  the  valuation  placed 
on  these  terminals.  Again,  it  is  safe  to  say  that  in 
ordinary  times,  at  least,  capital  could  readily  be  found 
to  buy  such  property  at  its  market  value  for  the  pur- 
pose of  renting  it  for  1  per  cent,  per  annum  above  the 
taxes  on  it.  In  fact,  millions  have  often  been  invested 
in  such  property  without  any  prospect  of  any  income  at 
all  from  it  for  many^  years,  and  undoubtedly  such  will 
be  the  case  again.  Such  real  estate  is  valued,  not  on 
account  of  its  present  power  to  produce  an  annual 
income,  but  because  it  is  believed  that  it  will  be  still 
more  valuable  in  the  future.  The  owner  of  such  prop- 
erty cannot  expect  to  eat  his  loaf  and  still  have  it.  He 
cannot  expect  that  the  property  will  pay  a  full-sized 
annual  dividend,  and  at  the  same  time  double  or  treble 
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in  value  every  10  or  20  years.  He  expects  his  dividends 
to  accumulate  in  the  form  of  increase  in  value.  Thus, 
according"  to  the  railroad  company's  own  show- 
ing- in  the  present  case,  much  the  gfreater  portion  of 
the  terminals  which  it  now  values  at  $14,000,000,  were 
originally  procured  for  the  sum  of  $381,117.  If  this  is 
true,  the  company  has  already  realized  some  tremen- 
dously larg-e  dividends  on  these  terminals.  Agui'n,  if 
it  and  the  owners  of  other  property  similarly  situated 
have  anticipated  the  future  too  much,  and  have  set  too 
hig-h  a  value  on  their  property,  so  that,  in  the  opinion 
of  the  public,  there  is  no  prospect  of  any  material 
increase  in  its  value  in  the  near  future,  that  does  not 
prove  that  the  property  should  produce  g"reater  annual 
dividends.  It  simply  proves  that  this  property  cannot 
be  sold  on  the  market  for  what  they  pretend  to  value  it 
at,  and  that  before  sales  can  be  made  the  price  asked 
must  be  reduced,  so  that  there  will  be  a  prospect  of 
future  increase  in  value  sufficient  to  warrant  invest- 
ment, because  the  public,  who  fix  the  market  price,  do 
not  and  cannot  expect  that  the  annual  income  derived 
from  such  property  will  ordinarily  be  sufficient  to  pay 
interest  on  the  investment.  The  market  price  of  such 
property  is  not  controlled,  or,  at  most,  is  controlled 
only  in  part,  by  its  power  to  produce  immediate  annual 
income.  Again,  the  public,  and  not  the  court,  must  be 
the  judg-e  of  whether  or  not  such  property  will  increase 
in  value  in  the  future,  and,  if  so,  how  much.  Whether 
the  conditions  warrant  the  opinion  of  the  public  in  the 
matter  is  a  question  w^hich  the  courts  cannot  g^o  into, 
in  such  a  case  as  this,  any  more  than  in  many  other 
cases  where  public  opinion  establishes  market  prices. 
And,  where  such  property  cannot  be  made  to  produce 
a  reasonable  annual  income  on  the  present  market  price 
of  the  same,  it  is  clear  that  the  public  have  anticipated 
a  future  increase  in  such  market  price.  It  is  no  answer 
to  this  arg-ument  to  say  that  the  railroad  company  may 
not  want  to  speculate,  and  is  entitled  to  more  definite, 
and  perhaps  more  substantial,  returns  on  its  invest- 
ment.     It  necessarily  becomes  a  speculator  when  it 


Am.  &  Eng.     raILtROAD  COMMISSIONS — RATES.  575 

R.  Cas. 

Steenerson  v.  Great  Northern  Ry.  Co. 

invests  in  such  property.  It  has  so  invested,  and 
profited  enormously  by  its  speculations.  The  invest- 
ments of  a  railroad  company  in  this  class  of  property 
are  no  more  sacred  in  the  eyes  of  the  law  than  the 
investments  of  private  parties  in  the  same  class  of 
property.  For  the  purpose  of  determining*  what  is  a 
reasonable  income  to  a  railway  company  from  its  invest- 
ments in  this  class  of  property  used  for  railroad 
purposes,  we  have  a  rig^ht  to  consider  what  is  a  reason- 
able income  to  private  persons  from  their  investments 
in  the  same  class  of  property  when  used  for  private 
purposes. 

There  is  another  consideration  which,  it  seems  to  us, 
adds  most  conclusive  proof  that  our  position  here  is 
correct.  The  traflfic  on  these  railroad  terminals  will 
not  bear  any  such  excessive  and  unreasonable  charg-es 
as  it  would  be  necessary  to  make  in  order  to  produce 
full-sized  dividends  on  the  enormous  valuation  placed 
on  the  terminals.  In  this  case  the  cost  of  reproducing 
the  terminals  is,  as  we  have  seen,  one- third  of  the  cost 
of  reproducing  the  whole  railroad  system  within  the 
state.  If  rates  were  fixed  by  the  law  or  by  the  railway 
company  for  the  terminals,  and  separate  rates  for  the 
rest  of  the  road,  so  that  the  public  would  have  a  rig'ht 
to  use  the  rest  of  the  road  without  using-  the  terminals, 
and  these  rates  were  fixed  on  the  basis  of  requiring  the 
terminals  to  produce  one-third  of  the  net  earnings 
within  this  state,  g*rass  would  soon  be  growing  on  the 
terminals.  The  public  w\3uld  soon  find  ways  by  which 
to  avoid  incurring  the  enormous  expense  of  using  the 
terminals.  Rather  than  pay  $3,  $4,  or  $5  for  riding  on 
the  terminals,  the  passenger  coming  to  St.  Paul  or 
Minneapolis  would  leave  the  train  beyond  the  terminals, 
and  ride  to  his  destination  on  a  street  car,  for  5  or  10 
cents.  Rather  than  incur  an  expense  of  S8,  $10,  or  $12 
for  hauling  a  car  of  freight  over  the  terminals,  the 
shipper  could  afford  to  unload  the  car  beyond  the  ter- 
minals, and  haul  the  freig-ht  to  its  destination  on 
wag-ons  and  drays.  But  he  would  not  have  to  do  this 
very  long.     Some  one  would  soon  construct  a  belt  line 
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or  a  system  of  switches  to  connect  him  with  other  rail- 
road tracks  and  other  terminals,  over  which  his  car 
would  be  hauled  to  its  destination  for  the  ordinary 
switching"  charg^es  of  from  $2  to  $5  per  car.  If  these 
excessive  chargfes  for  the  use  of  terminals  could  not  be 
thus  avoided,  they  would  constitute  a  prohibitory  tariflF, 
which  would  prevent  a  large  amount  of  public  traffic 
from  entering"  or  passing*  throug-h  the  cities.  Nearly 
all  the  through  freights  would  go  around  the  cities, 
and  all  the  grain  elevators  would  have  to  be  erected 
beyond  the  limits  of  these  costly  terminals,  at  points 
where  connections  could  be  made  for  reshipping  with- 
out having  to  use  the  terminals  at  all.  A  number  of 
the  companies  owning  the  railroads  radiating  west, 
northwest,  and  southwest  from  Chicago  claim  that  the 
cost  of  reproducing  their  Chicago  terminals  would  be 
as  great  as  the  cost  of  reproducing  all  the  rest  of  their 
systems  of  roads.  If  they^  were  required  by  law  to 
make  a  separate  charge  to  each  patron  for  the  use  of 
these  terminals,  and  another  separate  charge  for  the  use 
of  the  rest  of  the  road,  so  that  be  might  avoid  using  the 
terminals  if  he  could,  and  they  attempted  on  this  basis 
to  make  the  terminals  produce  one-half  the  net  earnings 
of  the  whole  system,  how  absurd  would  be  the  results  ! 
It  is  well  known  that,  for  the  use  of  such  terminals, 
ordinary  switching  charges  are  from. $2  to  S5  per  car. 
But  why  should  rates  over  these  terminals  be  so  low 
for  the  short  haul  and  so  high  for  the  long  haul  ?  In 
the  economy  of  railroading,  the  charge  for  the  long 
haul  should  not  be  greater  in  proportion  than  the 
charge  for  the  short  haul ;  not  greater,  certainly,  than 
the  sum  of  all  the  charges  for  the  short  hauls,  which, 
connected  together,  would  make  the  long  haul.  But 
the  position  taken  here  by  the  railway  company  violates 
this  rule  most  grossly.  Then,  from  all  of  these  con- 
siderations, it  is  clear  that  where  real  estate  outside  of 
the  business  centre,  and  in  the  outlying  districts,  of  a 
city,  has  been  given  a  large  speculative  or  prospective 
value,  it  cannot,  whether  used  for  railroad  terminals  or 
other   purposes,    be    made,    ordinarily,   to   produce  a 
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reasonable  annual  income  on  the  investment,  and  the 
profits  which  are  expected  from  such  investments  are 
not  annual,  but  accumulated,  profits,  to  be  realized  by- 
future  increase  in  value.  Neither  do  these  considera- 
tions deter  railroad  companies  from  investing^  liberally 
in  such  property.  They,  as  well  as  other  investors, 
have  always  been  desirous  of  taking  advantage  of  any 
such  expected  increase  in  value,  and  it  has  been  quite 
common  for  companies  having*  the  means  to  acquire 
terminals  in  a  growing  city  far  beyond  their  present 
needs.  It  is  not  necessary  to  determine  here  what  rate 
of  annual  income  on  the  cost  of  reproducing  these 
terminals  is  the  lowest  which  the  court  would  uphold 
before  declaring  the  rates  fixed  by  the  commission  con- 
fiscatory. But  we  are  of  the  opinion  that,  exclusive  of 
taxes,  2j^  per  cent,  per  annum  is  a  liberal  income  on 
such  cost,  and  that  is  as  far  as  it  is  necessary  to  go  for 
the  purposes  of  this  case. 

8.  Let  us  now  consider  what  is  a  reasonable  income 
on  the  other  $30,000,000,  the  cost  of  reproducing  the 
rest  of  the  road.  The  rate  of  interest  on 
money  and  the  ordinary  rates  of  income  on  !j**^JJ!i2V' 
capital  invested  have  fallen  enormously^  in  lafiwiy. 
the  last  few  years.  Every  one  knows  this, 
and  the  court  that  does  not  know  it  is  certainly  not  fit 
to  review  the  acts  of  a  commission  that  should  know  it. 
Prof.  Farnham,  of  Yale,  in  the  Yale  Review  for  Au- 
gust, 1895  (volume  4,  pp.  199-201),  gives  statistics  to 
prove  that  since  1873  rates  of  interest  had  up  to  that 
time  fallen  52  per  cent.  They  have  fallen  greatly 
since.  The  London  Economist  of  July  3,  1897  (page 
948),  states  that  in  Great  Britain,  within  the  last  six 
months,  large  loans  have  been  placed  by  the  cities  of 
Glasgow,  Leeds,  and  Brighton  at  less  than  2j4  per 
cent,  interest  per  annum,  and  that  the  bonds  of  those 
cities,  drawing  that  rate  of  interest,  sold  above  par. 
Every  court  ought  to  know  that  there  is  now,  and  has 
been  for  some  time,  a  glut  of  capital  in  the  world's 
markets.  For  a  long  time  the  great  wars  of  the  world 
absorbed  the  principal  portions  of  the  world's  surplus 
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capital.  This  ended  in  1871,  with  the  Franco- Prussian 
war.  For  more  than  20  years  after  that,  enormous 
amounts  of  the  world's  surplus  capital  were  absorbed 
in  constructing"  railroads  and  other  internal  improve- 
ments. But  this  capital,  unlike  that  consumed  in  the 
wars,  earned  enormous  amounts  of  income,  which  were 
ag-ain  added  to  the  world's  surplus  capital  seeking*  new 
investments.  Modern  improvements,  resulting  in  in- 
creased production,  and  other  causes,  have,  in  pro- 
gressive countries,  been  accumulating  vast  amounts  of 
capital.  The  amount  of  such  capital  seeking  invest- 
ment has  increased,  while  the  demand  for  the  same  has 
fallen.  And,  where  there  are  two  dollars  of  idle  capital 
to  the  one  dollar  of  safe  investment,  the  effect  is  the 
same  as  where  there  are  two  workingmen  to  the  one 
job.  The  amount  of  hire  is  reduced.  The  competition 
of  capital  with  capital  is  continually  cutting  down  the 
profits  on  investments  and  the  rates  of  interest  on 
money.  This  is  no  new  theor3^  John  Stuart  Mill,  in 
his  Principles  of  Political  Economy,  devotes  a  chapter 
to  "The  Tendency  of  Profits  to  a  Minimum."  Book 
4,  c.  4.  See,  also,  Adam  Smith's  Wealth  of  Nations, 
bk.  1,  c.  9;  /d.  bk.  2,  c.  4;  Well's  Recent  Economic 
Changes,  pars.  418-422.  Idle  capital  may  increase 
enormously  while  there  is  no  increase  in  the  vol- 
ume of  the  currency  at  all,  and  even  while  the  vol- 
ume of  currency  is  decreasing.  The  amount  of 
capital  on  hand  seeking  investment  is  something  quite 
distinct  from  the  volume  of  gold  and  silver  money  and 
other  currency.  Smith,  Wealth  Nat.  bk.  2,  c.  4  ;  Mill, 
Pol.  Econ.  bk.  3,  c.  23,  §  4.  On  these  points  all  the 
leading  authorities  of  the  world  agree. 

The  court  below  made  as  a  finding  of  fact  the  follow- 
ing :  **Of  the  bonds  of  the  said  Manitoba  Company,  the 
interest  on  which  is  assumed  by  the  Great  Northern 
Railway  Company  as  aforesaid,  there  are  outstanding 
on  account  of  its  liens  in  the  state  of  Minnesota 
826,312,000,  of  which  $2,322,000  bear  interest  at  7  per 
cent.,  316,536,000  at  6  per  cent.,  and  $7,454,000  at  Ayi 
per  cent.     Such  rates  of  interest  are  not  unreasonable. 
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and  are  lower  than  the  bonds  of  Western  railroads 
usually  bear."  The  court  seemed  to  consider  a  differ- 
ence of  2j4  per  cent,  in  the  rate  of  interest  as  a 
trifling-  matter,  but  it  amounts  to  a  difference  of 
$1,100,000  a  year  on  the  $44,000,000  which  the  court 
found  it  would  cost  to  reproduce  this  road.  Even 
the  difference  between  4}4  per  cent,  and  6  per 
cent,  per  annum  on  344,000,000  would  amount  to 
$660,000  a  year.  If  4>^  per  cent,  is  reasonable  interest 
on  these  bonds,  6  arid  7  per  cent,  are  both  grossly 
excessive.  A  glance  at  the  bond  quotations  in  the  back 
numbers  of  Bradstreet's  Journal  or  the  Bankers'  Maga- 
zine will  show  that  some  of  these  6  per  cent,  bonds — 
those  maturing  in  1909' (2d —6' s  1909)— were  sold  in 
the  markets  at  an  average  of  more  than  118  during  the 
first  half  of  1893  and  the  last  half  of  1894,  and  were  on 
July  17,  1897,  quoted  at  122 J^.  Those  of  said  6  per 
cent,  bonds  maturing  in  1933  (1st  con.  6's,  1933)  were 
during  the  first  half  of  1893  and  the  last  half  of  1894 
sold  at  an  average  of  more  than  121,  and  on  July  17, 
1897,  were  quoted  at  126.  The  4>^  per  cent,  bonds 
above  mentioned  are  the  same  series  of  bonds  as  the 
last,  with  the  interest  reduced  before  issue  to  4j^  per 
cent.  (1st  con.  6\s,  1933,  reduced  to  4>^'s),  and  during 
the  first  half  of  1893  and  the  last  half  of  1894  they  sold 
on  the  markets  for  from  1  to  3  per  cent,  above  par,  and 
on  June  17,  1897,  were  quoted  at  106 J4.  Vice  Presi- 
dent Clough,  of  the  Great  Northern  Company,  testified 
that  at  the  time  these  bonds  were  issued  the  interest 
was  reduced  to  4>^  per  cent,  because  it  w^as  found  that 
they  could  be  floated  at  par  at  that  rate.  During  th6 
acute  stages  of  the  panic  in  the  last  half  of  1893  and 
the  first  half  of  1894,  these  bonds  declined  from  3  to  5 
per  cent.,  and  fluctuated  considerably  in  price.  But 
the  temporary  effect  of  conditions  which  existed  at  that 
time  can  have  but  little  weight  in  the  consideration  of 
the  questions  here  involved.  A  railroad  company  is 
not  entitled  to  a  greater  income  during  the  acute  stages 
of  a  panic  because  rates  of  interest  are  temporarily 
higher  during  such  times.     Permanent  investments  do 
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not  as  gceneral  rule,  bring  higher  rates  of  income  during 
such  times.  It  would  rather  seem  from  these  quota- 
tions that  4j4  per  cent,  per  annum  was  in  1894  a  very 
reasonable  rate  of  interest  on  such  railroad  bonds,  and 
that  6  and  7  per  cent,  per  annum  was  grossly  excessive 
and  unreasonable.  If  the  railway  company  has  made 
what  turns  out  to  be  a  bad  bargain  by  issuing  its  bonds 
for  6  and  7  per  cent,  interest  per  annum,  that  should  be 
its  misfortune,  and  not  the  misfortune  of  the  public. 
As  before  stated,  neither  the  state  nor  the  public  has 
either  directly  or  indirectly  guarantied  that  rates  of  in- 
terest and  rates  of  income  would  not  fall,  to  the  detri- 
ment of  the  railway  company.  It  is  true  that  the 
market  quotations  to  which  we  have  referred  show  that 
bonds  bearing  6  and  7  per  cent,  interest  per  annum,  of 
many  other  railroads,  have  during  all  of  these  times 
sold  away  below  par.  The  management  of  the  Great 
Northern  system  has  since  the  foreclosure  of  1879  been 
so  economical,  and  so  much  in  the  interest  of  its  stock- 
holders and  bondholders,  and  so  free  from  the  jobbery 
and  corruption  that  has  characterized  the  management 
of  some  other  roads,  that  its  bonds  sell  at  a  premium. 
And  we  do  not  wish  to  be  understood  as  taking  the 
position  that  because  of  this  faithful  management  this 
railway  company  should  be  rewarded  by  the  cutting 
down  of  rates.  The  question  before  us  is  not  whether 
the  management  was  good  or  ill,  but  what  in  1894  was 
a  reasonable  rate  of  interest  on  such  large  sums  of 
money  as  are  loaned  to  railroad  companies  where  the 
loans  are  well  secured  ;  and  this  question  is  merely 
incidental  to  the  main  question,  of  what  in  1894  was  a 
reasonable  income  on  the  cost  of  reproducing  the  rail^ 
roads.  An  examination  of  the  bond  quotations  above 
referred  to  will  show  that,  where  railroad  bonds  are 
amply  secured,  4  or  4-}4  per  cent,  per  annum  has  been 
for  the  last  few  years  rather  a  high  rate  of  interest. 
But  by  reason  of  "the  decline  in  the  cost  of  construction, 
and  the  decline  in  what  is  a  reasonable  rate  of  income, 
the  bonds  of  but  few  railroads  are  now  well  secured. 
Twenty  years  ago  the  cost  of  railroad  construction 
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was  at  least  twice  as  much  as  at  the  present  time, 
and  a  reasonable  rate  of  income  on  such  cost  was 
twice  as  much  as  at  the  present  time.  Therefore 
a  reasonable  amount  of  net  income  on  the  same  mile 
of  road  (beyond  the  terminals)  was  about  four  times  as 
much  then  as  it  is  now.  For  these  reasons  a  large 
amount  of  railroad  bonds  floated  years  ag-o,  for  the  full 
cost  of  the  roads,  at  higfh  rates  of  interest,  are  now 
very  poorly  secured.  And  on  the  maturity  of  such 
bonds,  or  when  an  attempt  is  made  to  reorgfanize  the 
road  on  foreclosure,  it  is  found  difficult  to  scale  down 
the  amount  of  indebtedness  to  a  point  where  the  road 
will,  under  present  conditions,  be  sufficient  security  for 
bonds  drawing*  a  fair  rate  of  interest.  These  thing's 
tend  to  make  the  present  rates  of  interest  on  railroad 
securities  unreasonably  hig"h.  The  farmer  does  not 
expect  to  be  able  to  float  at  a  reasonable  rate  of  interest 
a  mortgug'e  on  his  farm  for  more  than  one-half  or  two- 
thirds  of  its  present  cash  value.  The  owner  of  a  busi- 
ness block  on  a  city  lot  cannot  float  a  mortg-age  thereon 
at  a  fair  rate  of  interest  for  more  than  one- half  or  two- 
thirds  of  what  it  would  cost  to  reproduce  the  property 
at  this  time.  It  may  have  cost  him  twice  as  much  to 
produce  it  20  years  ag'o  as  it  would  now,  but  that  is 
immaterial.  If  the  bonded  indebtedness  of  such  rail- 
roads (not  including"  terminals)  was  reduced  to  one-half 
or  two-thirds  of  the  present  cost  of  reproducing*  the 
road,  the  most  of  the  roads  in  the  Mississippi  valley 
would  not  be  bonded  for  more  than  $10,000  or  $12,000 
per  mile  ;  and  it  oug'ht  to  be  possible  now  to  float  that 
amount  of  indebtedness  at  an  annual  interest  of  about 
3  or  334  percent., — certainly  at  not  more  than  4  per 
cent., — if  the  road  traverses  fertile  territory,  reasonably 
well  populated,  and  not  overbuilt  with  railroads.  Where 
the  loss  in  value  caused  by  the  decline  in  the  cost  of 
construction  is  compensated  by  the  increased  value  of 
terminals,  and  the  bonds  are  liens  on  such  terminals,  the 
security,  of  course,  is  better.  But,  as  I  have  already 
shown,  such  terminals  cannot  be  expected  to  pay  annual 
dividends   in    proportion   to    their  value,   and  cannot 
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be  made  to  do  so.  Thus,  while  such  increase  in 
the  value  of  the  terminals  may  compensate  for  the  loss 
of  value  in  the  rest  of  the  road,  it  cannot  compensate 
for  the  loss  of  power  to  pay  annual  dividends  caused  by 
such  decline  in  the  cost  of  construction,  and  the  decline 
in  rates  of  income  from  investments  g'enerally.  But 
should  the  losses  caused  by  all  of  these  economic 
changes  be  borne  by  the  public,  or  by  the  owners  of 
the  railroad  ?  There  can  be  but  one  answer  to  this 
question.  As  we  have  repeatedly  stated,  neither  the 
state  nor  the  public  have  ever  guarantied  that  railroads 
would  always  be  worth  the  amount  orig-inally  invested 
in  them,  or  that  what  is  a  reasonable  rate  of  income 
would  not  be  less  in  the  future  than  it  was  at  the  time 
of  the  investment,  and  have  never  guarantied,  directly 
or  indirectly,  either  the  interest  or  principal  of  railroad 
bonds.  These  losses  must  be  borne,  not  by  the  public, 
but  by  the  owners  of  the  railroad  ;  and,  as  against  the 
public,  the  holders  of  the  bonds  have  no  greater  rights 
than  the  railroad  company  itself. 

It  is  not  necessary  here  to  determine  just  what  rate 
of  annual  income  on  the  cost  of  reproducing  all  of  the 
road  except  the  terminals  is  the  least  which  the  court 
would  uphold  before  declaring  the  rates  fixed  by  the 
commission  confiscatory,  but  we  are  of  the  opinion  that 
in  such  times  as  existed  in  1894  an  income  of  5  per 
cent,  per  annum  on  such  cost  is  certainly  not  unreason- 
ably low  or  confiscatory,  and  that  is  as  far  as  it  is 
necessary  to  go  in  this  case.  More  especially  is  this 
true  since  it  appears  from  the  evidence  that  in  years 
prior  to  1894  this  system  of  roads  had  produced  some 
very  large  amounts  of  income,  suflBcient  to  make  extra- 
ordinary improvements  and  betterments  in  the  road,  as 
well  as  ordinary  repairs,  to  pay  large  dividends,  and 
accumulate  a  cash  surplus  which  in  1894  amounted  to 
about  $3,500,000.  Besides,  the  Minnesota  Eastern 
Railway  Company,  which  is  owned  and  controlled  by 
the  Great  Northern  Railway  Company,  had  at  that 
time  a  cash  surplus  of  $1,000,000.  The  managers  of 
railroads  have  no  right   to  play  with  the  public  the 
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gfame  of  "heads  we  win,  tails  you  lose."  "When  times 
are  prosperous  and  dividends  large,  we  win.  When 
times  are  hard  and  business  dull,  the  public  must 
lose."  If  bondholders  put  themselves  in  a  position 
where  this  gfame  can  be  played  on  them,  that  is  their 
fault.  But  there  is  no  g-round  for  saying  that  the 
bondholders  of  this  system  of  roads  are  in  any  such 
position.  The  profits  of  the  railroad  business  fluctuate 
very  considerably.  When  times  are  prosperous,  and 
capital  invested  in  other  lines  of  enterprise  is,  as  a 
general  rule,  bringing  good  returns,  that  invested  in 
the  railroad  business  brings  good  returns  also.  In 
times  of'  financial  stringency,  when  other  classes  of 
commercial  concerns  are  doing  business  at  a  loss,  there 
is  no  reason  why  a  railroad  company  must  still  make 
good  profits.  This  system  of  roads  earned  large  divi- 
dends when  times  .were  prosperous.  If  times  become 
again  prosperous,  its  prospects  for  making  good  profits 
on  the  cost  of  reproducing  the  system  are  at  least  as 
good  as  the  prospects  of  business  concerns  generally. 
While  the  courts  should  not  take  judicial  notice  of 
what  is  said  in  the  books  and  publications  above  cited, 
the  courts  should  in  this  case  take  judicial  notice  of  the 
facts  as  to  which  the  citations  are  made,  regardless  of 
where  such  facts  are  published.  It  is  the  fact  itself  of 
which  the  court  takes  judicial  notice,  not  the  publica- 
tion in  which  it  is  laid  down.  In  determining  whether 
the  rates  fixed  by  the  commission  are  confiscatory,  we 
have  not  found  it  necessary  to  determine  the  eflFect  of 
the  very  important  fact  that  this  railroad  received  from 
the  state  a  very  large  and  valuable  land  grant. 

9.  (3)  Let  us  now  consider  the  third  question, — what 
amount  of  income  will  the  maximum  rates  fixed  by  the 
commission  produce  ?     As  to  the   rates   for   shipping 
grain,    the    court    below   found:     "At  the 
time  the  complaint  herein  was  made,    the  |[,\*lB7A"*il!-*' 
said  two  competing  railroad  companies,  the  JJJJg'glJJiJ*.®' 
Great  Northern  Railway  Company,  and  the 
Northern  Pacific  Railway  Company,  had  so  established 
the  rates,  and  each  charged  from  East  Grand  Forks 
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and  Fisher  to  Minneapolis  or  to  Duluth  the  sum  of  17 
cents  per  hundred  pounds,  and  from  Crookston  to 
Minneapolis  or  Duluth,  16>^  cents  per  hundred  pounds. 
Under  the  rates  as  fixed  by  the  commission,  the  Great 
Northern  Company  would  charg-e  as  follows  :  For  100 
lbs.  from  East  Grand  Forks  to  Duluth,  16.5  cents ; 
for  100  lbs.  from  Fisher  to  Duluth,  16.2  cents  ;  for  100 
lbs.  from  Crookston  to  Duluth,  16  cents ;  for  100 
lbs.  from  East  Grand  Forks  to  Minneapolis,  15  cents  ; 
for  100  lbs.  from  Fisher  to  Minneapolis,  14.8  cents ; 
for  100  lbs.  from  Crookston  to  Minneapolis,  14.5 
cents."  The  rates  of  the  Great  Northern  Railway 
Company  for  carrying  grain  within  this  state  for  all 
other  distances  and  from  all  other  points  were  corre- 
spondingly reduced,  and  the  court  below  found  that,  if 
such  change  in  the  rates  had  been  in  force  in  1894,  the 
reduction  in  the  revenue  of  the  Great  Northern  Railwa)' 
Company  by  reason  thereof  w^ould  have  been  $248,992. 
The  court  further  found  that  the  rates  as  thus  reduced 
are  unreasonable  and  confiscatory.  As  lessee  of  the 
Manitoba  Railway  Company,  the  Great  Northern  Com- 
pany operates  3,816  miles  of  main  track,  of  which  only 
1,381  are  within  this  state.  For  the  purpose  of  this 
case  the  railroad  company  classifies  its  business  into 
local  and  through  business, — local  business  when  the 
haul  both  begins  and  ends  in  this  state,  and  when  it 
begins  or  ends  in  this  state  ;  through  business  when 
the  haul  begins  beyond  the  state  on  one  side,  extends 
across  the  state,  and  ends  beyond  it  on  the  other  side. 
For  the  purpose  of  the  payment  of  taxes  on  their  gross 
earnings  in  this  state,  the  railway  companies  have  al- 
ways divided  the  gross  earnings  from  their  interstate 
business  on  a  mileage  basis  ;  and  counsel  for  the  state 
contend  that  for  the  purposes  of  this  case,  also,  the 
gross  earnings  on  such  through  business  should  be 
apportioned  on  a  mileage  basis  (that  is,  that  the  part  of 
the  net  earnings  on  such  through  business  which 
should  be  regarded  as  earned  in  this  state  corresponds 
to  the  part  which  the  number  of  miles  of  haul  in  this 
state  is  of  the  number  of  miles  in  the  whole  haul). 
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The  court  finds  that,  on  this  basis — 

The  gross  earnings  in  this   state   from   such   through 

business  was  in  1894    $3,385,239 

Gross  earnings  in  state  from  other  business 2,949,415 

Total  earnings  in  state $6,334,654 

On  the  other  hand,  while  the  railwaj'  company 
admits  that  the  gross  earning"s  on  all  interstate  business 
except  such  through  business  should  be  divided  on  the 
mileag-e  basis,  it  contends  that  the  gross  earnings  on 
such  through  business  should,  for  the  purpose  of  fixing 
rates,  be  divided  as  follows  :  First,  there  should  be 
credited  to  Minnesota  the  operating  expenses  within 
this  state  on  such  through  traffic,  and  this  should  be 
deducted  from  the  total  gross  earnings  on  such  traffic  ; 
second,  there  must  be  deducted  from  the  remainder  the 
operating  expenses  beyond  the  state  on  such  traffic,  and 
the  amount  of  all  fixed  charges  beyond  the  state  ;  and, 
third,  the  remainder  should  be  credited  to  Minnesota. 
We  do  not  understand  counsel  to  claim  that  the  net 
earnings  on  local  business  beyond  the  state  should  not 
first  be  applied  to  the  payment  of  fixed  charges  beyond 
the  state,  though  the  wording  of  his  rule  would  so 
imply.  The  court  finds  that  on  this  basis  the  gross 
earnings  in  this  state  in  1894  on  such  through  business 
were  51,700,683,  making  the  total  gross  earnings  in 
this  state  in  that  year  54,650,098,  or  $1,684,556  less 
than  when  the  gross  earnings  on  such  through  business 
are  divided  on  a  mileage  basis,  as  contended  for  by  the 
state.  The  court  found  the  operating  expenses  in  1894 
of  the  Minnesota  part  of  the  lines  to  be  $2,773,856,  and 
the  fixed  charges  which  the  Great  Northern  Company 
was  bound  to  pay  on  account  of  such  part  of  its  lines  to 
be  in  1894  as  follows  : 

Interest  on  Minnesota  portion  of  bonded  debt  (the  items 
of  which  are  gfiven  in  a  part  of  the  finding's  above 

quoted,  and  will  be  again  given  hereafter) S  1,490,130 

Taxes 184,756 

Rentals 133,496 

Six  per  cent,  dividend  on  $15,000,000  of  Manitoba  stock . .  900,000 

Total $  2,708,382 

»  
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Dividing-  the  gross  earnings  on  the  throug-h  business  on 
the  mileage  basis,  the  gross  earnings  in  1894  on  the 
part  of  the  lines  in  this  state  are $  6,334,654 

Operating  expenses 2,773,856 

Net  earnings S  3,560,798 

Fixed  charges 2,708,382 

Balance  of  net  profits $  852,41(> 

Deduction  which  would  be  caused  by  rates  as  fixed  by 

commission $  248,992 

Balance  of  net  profits  with  rates  reduced $  603,424 

On  these  figures  the  court  held  that,  if  it  is  proper  to 
divide  the  gross  earnings  on  through  busine&s  on  the 
mileage  basis,  the  rates  fixed  by  the  commission  are  not 
unreasonable  or  confiscatory,  but  that,  if  such  gross 
earnings  should  be  divided  in  the  manner  contended 
for  by  the  railway  company,  it  would  leave  a  net  de- 
ficit of  ($1,684,556— 8603,424)  Sl,081, 132,  and  that  such 
rates  would  h/e  confiscatory.  The  court  did  not  attempt 
to  settle  the  controversy  as  to  how  the  gross  or  net 
earnings  on  such  through  business  should  be  divided, 
but  held  the  rates  fixed  bvthe  commission  confiscatory, 
for  reasons  which  will  be  hereinafter  stated.  It  may 
well  be  that  for  the  purpose  of  taxation,  under  the  con- 
stitution and  laws  of  this  state,  such  gross  earningrs 
should  be  divided  on  one  basis,  and  that,  for  the  pur- 
pose of  determining  whether  the  rates  fixed  are  confis- . 
catory,  the  net  earnings  on  such  through  business 
should  be  divided  on  some  other  basis.  The  total  gross 
earnings  in  1894  from  all  of  the  leased  lines  were  $11.- 
385,770.  If  this  is  divided  on  a  mileage  basis,  it  gives 
56,334,654  as  earned  on  the  1,381  miles  of  main  track- 
in  Minnesota  (S4,587  per  mile),  and  $5,051,116 as  earned 
on  the  2,435  miles  of  main  track  west  of  Minnesota 
(S2,074  per  mile).  It  will  be  observed,  therefore,  that 
the  traffic  on  these  lines  is  considerably  more  than 
twice  as  heavy  in  Minnesota  as  it  is  beyond  the  state. 
Udder  these  circumstances,  a  division  of  the  gross 
earnings  on  the  mileage  basis  is  neither  just  nor  rea- 
sonable. Operating  expenses  are  proportionately  higher 
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on  the  portion  of  the  road  having-  the  least  business. 
Besides,  hig-her  rates  must  be  charg-ed  on  the  business 
of  that  portion  of  the  road,  in  order  to  make  a  reason^ 
able  income  on  the  cost  oi  reproducing-  it.  Therefore, 
if  the  business  is  divided  on  the  mileage  basis,  it  maj' 
g-ive  Minnesota  the  benefit  of  high  rates  charged  else- 
where, which  the  railway  company  is  not  entitled  to 
charge  in  this  state.  Let  us  now  examine  the  rule  of 
apportioning-  the  earnings  contended  for  by  the  railway 
company.  Its  position  is  that  if  this  system  of  roads 
had  been  built  from  St.  Paul  and  Minneapolis  to  the 
west  line^of  this  state,  and  no  further,  the  patrons  of 
the  road  in  this  state  would  have  had  no  benefit  from 
any  traffic  west  of  the  state,  and  that  under  the  rule 
proposed  these  patrons  have  lost  nothing  by  the  exten- 
sion of  the  lines  beyond  the  state,  as  they  are  not 
required  to  pay  any  of  the  fixed  charg-es  beyond  the 
state,  for  this  rule  requires  such  throug-h  traffic  to  pay 
at  least  its  own  operating  expenses  in  this  state.  This 
position  is  untenable.  It  is  perfectly  natural  that  a 
rai'road  extending  to  the  g-reat  wheat  fields  of  the  Red 
River  vallev  should  draw  traffic  from  one  side  of  that  val- 
ley  as  well  as  the  other,  regardless  of  the  fact  that  this 
valley  is  divided  by  the  state  line  ;  and  a  road  from 
St.  Paul  and  Minneapolis  or  Duluth  that  extended 
only  to  such  state  line,  and  had  always  terminated  at 
that  point,  with  no  railway  connections  or  feeders 
beyond,  would  not  be  an  enterprise  planned  or  con- 
ducted on  business  principles.  The  people  of  Minne- 
sota are  entitled  to  all  the  benefits  which  should  come 
to  them  from  the  fact  that  just  beyond  the  border  of 
this  state  there  is  a  large  area  of  fertile  territory,  which 
furnishes  a  very  considerable  amount  of  railroad  traffic 
that  co-operates  with  a  large  amount  of  similar  traffic 
in  this  state  to  make  reasonable  rates  on  each  side  of  the 
line  much  lower  than  they  would  be  if  the  railroad 
could  only  get  business  on  the  one  side  of  the  line  or 
the  other. 

10.  Again,  it  is  asserted  that  this  rule  would  not 
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compel  the  patrons  of  the  road  in  this  state  to  pay  any 

part  of  the  fixed  chargfes  of  the  road  outside 

-ilrnnbni"*!*-''   ^^  ^^^  statc.     Let  US  sce  if  this  assertion  is 
Borden  of  Proof,     nccessarily  true.     X^et  us  suppose  that  this 

system  of  roads  had  been  built  across  Minne- 
sota and  the  east  half  of  North  and  South  Dakota,  but 
no  further,  and  that  the  fixed  charg^es  on  all  parts  of 
the  system  were  equal  to  a  reasonable  income  on 
the  cost  of  reproducing*  the  same.  All  parts  of  this 
system  being  in  fertile  territory,  comparatively  well 
settled,  and  capable  of  furnishing-  a  larg*e  amount  of 
railroad  traffic,  the  system  would  earn  a  fair  income  at 
very  low  rates  ;  and,  on  the  additional  business  obtained 
by  the  extension  of  the  lines  from  Minnesota  into  the 
eastern  half  of  the  Dakotas,  sufficient  would  be  earned, 
at  reasonable  rates,  not  only  to  pay  all  the  operating- 
expenses  on  such  additional  business  for  the  whole 
leng-th  of  the  haul  on  the  same,  and  the  fixed  charg-es 
in  the  Dakotas,  but  also  to  pay  such  just  and  equitable 
portions  of  the  fixed  charg-es  in  Minnesota  as  all  the 
business  to  and  from  the  Dakotas  should  pay  because  of 
a  part  of  the  haul  on  the  same  being-  over  the  lines  in 
Minnesota.  And  it  does  not  necessarily  follow  that 
such  just  and  equitable  portion  must  be  found  by 
dividing-  the  g-ross  tarning-s  on  such  business  on  such 
mileag-e  basis.  We  will  now  suppose  that,  after  this 
state  of  thing-s  had  existed  for  many  years,  the  manag-e- 
ment  extended  the  lines  out  throug-h  the  less  fertile  and 
almost  uninhabited  regions  further  west,  to  the  west 
line  of  the  Dakotas,  and  that  the  fixed  charges  on  such 
extensions  were  equal  to  a  reasonable  income  on  the 
cost  of  reproducing  the  same.  Let  us  further  suppose 
that  the  additional  traffic  obtained  by  such  extensions 
did  not  more  than  pay  the  operating  expenses  on  the 
whole  length  of  the  haul  on  such  traffic  and  one-fourth 
of  the  fixed  charges  on  such  extensions.  The  other 
three-fourths  of  such  fixed  charges  would  have  to  be 
paid  out  of  the  earnings  on  other  Dakota  business,  and, 
although  rates  in  the  Dakotas  were  raised  to  make  up 
the  deficiency  on  such  fixed  charges,  there  would  be 
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left  no  part  of  the  earnings  on  the  Dakota  througfh  busi- 
ness, which  passes  entirely  across  Minnesota,  to  apply 
on  the  fixed  charges  in  Minnesota  ;  and  rates  in  Minne- 
sota would  have  to  be  raised  for  two  reasons  :  First,  to 
meet  the  deficiency  in  net  earning-s  to  pay  the  fixed 
chargfes  in  this  state  ;  and,  second,  because  rates  would 
now  be  comparatively  lower  in  this  state  than  in  the 
Dakotas.  Then  it  is  clear  that  the  traffic  in  Minnesota 
would,  either  directly  or  indirectly,  have  to  bear  a  por- 
tion of  the  fixed  chargfes  on  the  new  extensions  in 
Western  Dakota.  But  why  should  the  people  of  Min- 
nesota and  Eastern  Dakota  be  made  to  pay  an  income 
on  this  idle  railroad  property  further  west?  If  these 
extensions  of  the  lines  turn  out  to  be  an  unprofitable 
venture,  clearly  the  loss  should  be  borne  by  the  railwa}' 
company,  and  not  by  the  people  of  Minnesota  and  East- 
ern Dakota.  To  say  that  the  country  owes  a  railroad 
company  a  living-  is  one  thing-.  To  say  that  the  country 
must  indemnify  a  railroad  company  against  all  of  its 
own  mistakes  is  a  very  different  thing".  To  hold  that 
a  railroad  company  can  impose  on  the  public  all  kinds 
of  burdens,  by  all  kinds  of  unbusinesslike  ventures  and 
speculations,  w^ould  be  monstrous.  These  considera- 
tions lead  to  the  conclusion  that  when  any  feeder  or 
extension,  portion  of  a  railroad  line  or  system,  is  an  in- 
cumbrance on  the  rest  of  the  line  or  system,  so  that 
the  rest  of  such  line  or  system  would,  at  the  same  rate, 
produce  more  net  income  if  such  portion  did  not  exist, 
then  such  portion  is  not  self-supporting" ;  that  is,  if  all 
the  g-ross  earnings  on  all  the  traffic  passing  over  such 
portion,  and  on  the  whole  length  of  the  haul  on  such 
traffic,  will  not  pay  the  operating  expenses  on  such 
traffic  for  the  whole  length  of  such  haul,  and  pay  for 
the  wear  and  tear  on  the  line  caused  by  such  additional 
traffic,  and  also  pay  a  reasonable  income  on  the  cost  of 
reproducing-  such  portion  of  the  line,  and  these  condi- 
tions are  not  of  a  temporary  character,  but  are  the  result 
of  building  the  feeder  or  extension  where  there  was  not 
sufficient  business  to  justif}'  its  existence,  then  such 
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portion  is  not  self-supporting^.  A  portion  of  a  line  that 
IS  not  self-supporting  is  not  a  feeder,  but  an  incum- 
brance ;  and  in  determining  what  are  reasonable  rates 
on  the  rest  of  the  line  or  system,  any  state  has  a  right 
to  reject  such  portion  from  the  line  or  system.  Of 
course,  in  rejecting  the  same  all  benefit  to  the  rest  of 
the  line  or  system  from  traffic  passing  over  such  portion 
must  also  be  rejected,  and  nothing  can  be  allowed  to 
the  rest  of  the  line  or  S5'stem  on  such  trafific,  except  the 
operating  expenses  on  the  same,  including  the  additional 
wear  and  tear  on  the  rest  of  the  road  caused  by  such 
traffic.  Whether  this  rule  would  apply  where  such  a 
portion  of  a  line  or  system  ceased  to  be  self-supporting 
by  reason  of  some  temporary  cause,  such  as  an  unu$ual 
drought  or  a  pestilence,  we  need  not  consider.  It 
seems  to  us  that  there  is  scarcely  any  good  reason  why 
a  railway  system  should  be  divided  on  state  lines  at  all, 
for  the  purpose  of  fixing  rates.  After  rejecting  the 
portions  that  are  not  self-supporting,  the  balance  of  the 
system  may  be  considered  as  a  whole ;  and,  in  fixing 
rates  in  one  state,  it  will  only  be  necessary  to  see  that, 
if  rates  are  properly  adjusted  throughout  so  as  to  cor- 
respond with  the  rates  thus  fixed,  the  whole  of  such 
balance  of  the  system  will  yield  a  reasonable  income  on 
the  cost  of  reproducing  the  same.  In  determining 
what  is  a  proper  adjustment  of  rates  as  between  the 
diflFerent  portions  of  the  system,  every  case  must 
depend  on  its  own  circumstances.  We  do  not  wish  to  be 
understood  as  assuming  that  in  fact  any  portion  of  the 
railway  system  here  in  question  is  not  self-supporting. 
There  is  no  evidence  on  that  point  either  one  way  or  the 
other.  But  under  the  statute  the  burden  was  on  the  rail- 
way company  to  make  out  its  case,  and  when  it  showed 
such  a  great  disparity  between  the  earnings  in  this 
state  and  the  earnings  outside  of  the  state,  and  when  it 
claimed  that  the  people  of  Minnesota  were  entitled  to  so 
little  benefit  ($158  per  mile)  from  the  large  amount  of 
through  business  carried  across  the  state,  it  should 
have  gone  further,  and  shown  that  all,  or  substantially 
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all,  of  its  system,  was  self-supporting- ;  that  no  sub- 
stantial portion  of  the  system  was  an  incumbrance  on 
the  rest  of  it. 

11.  Let  us  now  proceed  to  consider  further  some  of 
the  other  questions  in  the  case.     As  we  have  seen,  it  is 
not  the  amount  of  bonds  and  stocks  and  the 
amount  of  interest  or  dividends  which  some  EJlt'IfHrJM*"' 
one  has  guarantied  or  ag"reed  to  pay  that  f*",'"?!;;?"" 
determines  whether  or  not  the  rates  fixed 
b}'  the  commission  are  confiscatory,  but  this  is  deter- 
mined by  what,  under  the  circumstances,  is'  a  fair  in- 
come on  the  cost  of  reproducing-  the  road.     The  court 
below  adopted  the  former  test  instead  of  the  latter.     In 
finding-  the  amount  of  "interest  on  Minnesota  portion 
of  bonded  debt,"  it  adopted  the  table  furnished  by  the 
railw^ay  company,  and  called  * 'Second  Supplement  to 
Exhibit  J,"  which  is  as  follows  : 

Details  of  interest,  $1,490,130,  on  Minnesota  proportion  of  bonded 
debt  of  St.  P.,  M.  &  M.  properties : 

$2,322,000 at  7  per  cent $    162,540 

7,454,000 at  4>^  per  cent 335,430 

16,536,000 at  6  per  cent 992,160 

$26,312,000  $1,490,130 

To  this  the  court  added  a  further  charge  of  6  per 
cent,  on  $15,000,000  of  the  Manitoba  stock,  on  which 
the  Great  Northern  Company  agreed  to  pay  a  dividend 
of  6  per  cent,  per  annum.  In  these  times,  as  we  have 
seen,  5  per  cent,  per  annum  on  the  cost  of  reproducing- 
all  of  the  road  except  the  terminals,  and  2}4  per  cent, 
on  the  cost  of  reproducing-  the  terminals,  is  a  liberal 
income,  and  the  fact  that  the  railroad  companj^  ag-reed 
to  pay  interest  and  dividends  at  the  rate  of  6  and  7  per 
cent,  per  annum  does  not  concern  the  patrons  of  the 
road.  The  court  found  the  cost  of  reproducing-  the 
part  of  the  road  within  this  state  to  be  $44,000,000.  Of 
this,  as  we  have  seen,  about  $14,000,000  is  the  cost  of 
reproducing  the  terminals,  on  which  2j4  per  cent,  per 
annum  is  a  liberal  rate  of  income,  and  5  per  cent,  is  a 
liberal  rate  on  the  balance. 
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5  per  cent,  of  $30,000,000  equals $1,500,00'^ 

2J4  per  cent,  on  $14,000,000  equals 350,00 

Total  amount  of  reasonable  income $1,850,000 

Taxes 184,756 

Rentals  (to  companies  other  than  the  Manitoba) 133,496 

i^otal $2,168,252 

Then  if  the  net  earning-s  in  1894  in  this  state  would, 
under  the  rates  fixed  by  the  commission,  amount  to  the 
last-named   sum,    such   rates   were    not    confiscatory. 

_  _  «« 

This  sum. is  very  much  less  than  the  $3,560,798  of  net 
earningfs  in  this  state,  which  we  gfet  by  dividing*  on  the 
mileage  basis  the  g^ross  earning's  on  the  througfh  busi- 
ness ;  and,  after  deducting-  from  the  last-named  sum  the 
$248,992,  to  which  the  net  earning-s  would  be  reduced 
by  the  rates  fixed  by  the  commission,  we  have  $3,311,- 
806.  Deducting-  said  $2,168,252  from  this  leaves 
$1,143,554  to  compensate  for  whatever  error  may  exist 
in  the  rule  of  apportioning-  the  earning-s  on  throug"h 
business  on  the  mileag*e  basis.  In  other  words,  by  so 
apportioning"  the  earnings  on  the  mileag-e  basis  we 
would  have  the  last-named  sum  earned,  or  assumed  to 
be  earned,  in  this  state,  to  apply  to  fixed  charges  and 
expenses  beyond  the  state,  and  still  the  rates  fixed  by 
ihe  commission  would  not  be  confiscatorj'.  But  the 
railway  company  made  no  case  which  required  the 
court  to  make  any  division  of  the  earning's  between  the 
parts  of  its  lines  within  and  the  parts  of  its  lines  with- 
out this  state.  Under  our  statute  the  burden  is  on  the 
railway  company  to  prove  that  the  rates  fixed  by  the 
commission  are  confiscatory.  The  witnesses  for  the 
railway  company  did  not  g-ive  the  data  on  which 
they  estimated  what  part  of  the  gross  earnings  on  such 
through  business  should  be  credited  to  Minnesota. 
And,  in  estimating  the  amount  of  fixed  charges,  it  is 
evident  that  these  witnesses  and  the  court  below 
assumed  that  the  proceeds  of  all  of  the  $84,558,484  of 
bonds  outstanding,  except  the  $26,312,000  apportioned 
to  Minnesota  as  aforesaid,  went  into  the  construction  of 
the  lines  of  road  beyond  this  state,  and  that  the  pro- 
ceeds of  the  bonds  so  apportioned  to  the  lines  beyond 
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the  state  were  equal  to  the  face  of  the  bonds.  But,  as 
we  will  hereafter  show,  the  proceeds  of  such  bonds 
which  went  into  the  construction  of  the  lines  beyond 
the  state  must  be  held,  on  the  evidence,  to  be  about 
$17,750,000  less  than  the  face  of  the  bonds.  This  is  a 
very  large  discrepancy,  which  renders  wholly  worth-, 
less  the  estimates  of  these  witnesses  as  to  the  amount 
of  fixed  charg-es  which  the  parts  of  the  lines  beyond 
the  state  should  bear.  Then  the  railway  company  did 
not  maintain  the  burden  of  proof  placed  upon  it  by  the 
statute,  and  show  to  what  extent,  if  any,  a  division  of 
the  gross  earnings  on  such  through  business  on  the 
mileage  basis  was  unfair  and  inequitable.  The  rail- 
way company  must  prove  every  fact  necessary  to  make 
out  its  case.  It  did  not  prove  what  its  rates  were 
beyond  the  line  of  the  state,  or  that  the  rates  fixed  by 
the  commission  were  comparatively  lower  than  the 
rates  on  through  business,  or  comparatively  lower  than 
the  rates  on  local  business  outside  of  this  state.  It 
offered  evidence  tending  to  prove  the  cost  of  repro- 
ducing the  part  of  the  roads  in  Minnesota,  but  it 
offered  no  direct  evidence  tending  to  prove  the  cost  of  re- 
producing the  parts  of  the  roads  outside  of  this  state. 
Neither  have  we  any  light  as  to  the  original  cost  of  the 
latter,  except  what  may  be  gathered  from  the  amount 
of  bonds  issued,  and  the  estimates  of  the  witnesses  of 
the  railway  company  as  to  the  amount  of  these  bonds 
which  should  be  apportioned  to  the  part  of  the  lines  in 
Minnesota.  But  it  appears  from  the  evidence  that 
considerable  of  the  proceeds  of  the  rest  of  these  bonds 
went  into  other  enterprises  fostered  by  the  railway 
company. 

12.  As  before  stated,  the  total  amount  of  bonds 
issued  was,  in  round  numbers,  $84,000,000 ;  the 
amount  so  apportioned  to  Minnesota,  $26,000,000  ;  the 

Manitoba  Company  sold  $5,000,000  of  stock 

•?!•**  Jdif  Mm 'of  ^^^  ^^^^  ^^  P^^  '  ^^^  ^^  stockholders  paid 
LiBn'MidTtimi*    into  its  treasury  in  cash  $10,000,000  more 

Eiwiiei."**      when  the   lease   was    made    to  the    Great 

Northern  Company  ;  and  all  of  the  proceeds 

of  these  transactions  went  into  the  construction  of  said 

8  (N.  S.)  A.  &  B.  R.  Cas.— 38 
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leased  lines  of  railroad,  and  the  fostering*  of  said  other 
enterprises.  But  the  evidence  does  not  show  very 
clearly  how  much  went  into  each.  We  will  now  state 
some  of  these  transactions  more  in  detail.  Of  the 
$84,000,000  or  more  of  bonds  now  outstanding,  $7,805,- 
000,  known  as  "Montana  Extension  Bonds,"  are  a  lien 
only  on  that  part  of  the  road  in  Montana,  and  $28,848,- 
484,  known  as  **Pacific  Extension  Bonds,"  are  a  first 
lien  only  on  that  part  of  the  road  west  of  Montana. 
Both  series  are  4  per  cent.  50-year  bonds,  and  Vice 
President  Clough  testified  that  they  were  sold  at  about 
80  cents  on  the  dollar,  so  that  thejr  would  net  5  per 
cent,  interest  per  annum.  To  net  5  per  cent,  interest 
per  annum  for  the  50  years,  they  should  be  sold  for 
81 J^  cents  on  the  dollar,  and  their  proceeds  would  be 
$6,780,894  less  than  the  face  of  the  bonds.  Therefore, 
that  much  less  went  into  the  construction  of  the  road. 
It  is  easy  to  understand  why  these  bonds,  secured  only 
by  a  mortgage  on  sections  of  this  road  runningf  tbrougfh 
this  undeveloped  country,  would  have  to  be  sold  at 
such  a  discount.  But  if  these  bonds  were  not  at  the 
time  adequately  secured,  so  that  they  could  be  floated 
at  such  reasonably  low  rates  of  interest  as  bonds  ade- 
quately secured  migfht  be,  the  loss  resulting*  from  the 
transaction  should  be  borne  by  some  one  else  than  the 
patrons  of  the  road.  But  in  any  event  the  cost  of 
constructing-  or  reproducing-  the  road  must  be  that 
much  less,  and  for  the  purpose  of  this  case  this  6?^ 
millions  (nearly)  should  be  thrown  out  in  ascertaining- 
the  amount  of  capital  invested  in  this  road.  It  will  be 
remembered  that  after  the  foreclosure  sales  of  1879  the 
Manitoba  Company  issued  to  its  promoters  $15,000,000 
of  its  stock.  Some  time  afterwards  it  issued  $5,000,000 
more,  which  was  sold  for  cash  at  par.  The  manner  in 
which  the  $10,000,000  was  paid  by  the  stockholders  of 
the  Manitoba  Company  into  its  treasury  at  the  time  of 
the  lease  as  aforesaid  is  well  stated  by  the  court  in  its 
finding's  of  fact  as  follows  : 

'*At  the  time  of  the  lease  of  its  road  by  the  Manitoba 
Company  to  the  Great  Northern  Company,  in  1890,  a 
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larg-e  amount  of  miscellaneous  property  was  sold  and 
transferred  by  said  Manitoba  Company  to  said  Great 
Northern  Company.  Said  properties  consisted  of  the 
following-  items,  of  the  agreed  value  set  opposite  each, 
as  follows  : 

Bonds. 

Willmar  &  Sioux  Falls  Railway $  2,625,000  00 

Dulttth,  Watertown  &  Pacific  Railway 1,375,000  00 

Montana  Central  Railway 500,000  00 

Bt.  Paul.  Minneapolis  &  Manitoba  Railway,  first  mort- 
gage bonds 100  00 

St.  Paul,  Minneapolis  &  Manitoba  Railway,  Montana 

Extension     6,000  00 

Minnesota  Transfer  Railway 109,000  00 

Todd  county 30,000  00 

Town  of  Hutchinson 12,000  00 

Town  of  Breckenridge 4,300  00 

County  of  Pipestone 30,000  00 

Town  of  Minnesota  Falls 2,000  00 

Town  of  Sandness 2,000  00 


Total. . . .  .* $4,695,400  00 

Stocks. 

Eastern  Railway  Company  of  Minnesota $  5,000,000  CO 

Montana  Central  Railway  Company 5,000,000  00 

Willmar  &  Sioux  Falls  Railway  Company 1,500,000  00 

Duluth,  Watertown  &  Pacific 730,000  00 

Northern  Steamship  Company 1,500,000  00 

Minneapolis  Union  Railway  Company 500,000  00 

St.  Paul  Union  Depot  Company  70,000  00 

Minnesota  Transfer  Company 7,000  00 

St.  Paul,  Minneapolis  &  Manitoba  Railway  Company.  5,600  00 

Sand  Coulee  Coal  Company 250,000  00 

Climax  Coal  Company 149,000  00 

St.  Paul  Foundry  Company 75,000  00 

Ft.  Benton  Bridcre  Company 11,600  00 

Lake  Superior  Terminal  Railway  Company 16,700  00 

Total $14,814,900  00 

Other  Properties. 

Land  contracts $     621,771  93 

St.  Anthony  Elevator     39,382  83 

Hotel  Lafayette 207,075  22 

Minnetonka  Beach  lands 75,202  71 

Pine  lands,  Mille  Lacs  County 53,503  56 

Devils  Lake  town  site 23,361  90 

Sundry  town  sites 5,000  00 

St.  Paul,  Minneapolis  &  Manitoba  Company  bonds. . .  750,000  00 

Land  grant,  St.  Cloud  to  Hinckley  553,525  74 

Total $  2,328,823  89 
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'*Said  properties  so  transferred  were  of  the  agfgre- 
g-ate  value  of  $21,839,123.89,  and  were  paid  for  by  the 
Great  Northern  Company  by  its  stock  then  issued,  to 
the  Amount  of  $20,000,000,  in  the  manner  following",  as 
shown  by  the  reports  to  the  commissioners  in  evidence: 
The  properties  so  transferred  as  aforesaid  were  subject 
to  a  lien  of  $9,250,000.  The  stockholders  of  the  Man- 
itoba Company  paid  to  the  Great  Northern  Company 
$10,000,000  in  cash,  and  transferred  to  it  said  proper- 
ties as  aforesaid.  The  Great  Northern  Company 
assumed  and  paid  said  lien  of  $9,250,000,  and  thereupon 
issued  to  said  stockholders  of  the  Manitoba  Company 
$20,000,000  of  Great  Northern  stock  ;  each  stockholder 
of  the  Manitoba  Company  being-  given  a  share  of  the 
stock  of  the  Great  Northern  Company  for  each  share 
that  he  held  in  the  Manitoba." 

Because  the  Great  Northern  Company  paid  for  these 
properties  with  $20,000,000  of  its  stock,  the  court  below 
held  that  these  properties  and  the  income  from  the 
same  must  be  excluded  from  consideration  in  this  case; 
that,  for  the  purposes  of  this  case,  these  properties, 
and  the  income  from  the  same,  must  be  set  aside  and 
appropriated  exclusively  to  the  payment  of  dividends 
on  these  $20,000,000  of  Great  Northern  Company 
stock,  and  that  at  the  same  time  the  road  operated  by 
the  Great  Northern  Company  in  its  own  name  must 
earn  enough  to  pay  all  of  the  interest  on  all  of  these 
$84,000,000  of  bonds,  and  all  of  the  other  fixed  charges 
on  this  road  ;  and,  because  it  would  fail  to  do  so  under 
the  rates  fixed  by  the  commission,  these  rates  are  con- 
fiscatory. This  is  clearly  error.  For  the  purposes  of 
this  case,  said  $20,000,000  of  Great  Northern  Railway 
Company  stock  represent  only  $10,000,000  paid  in. 
The  rest  is  water.  These  other  properties  above 
enumerated  not  only  represent  these  $10,000,000,  but, 
as  we  have  seen,  they  must  also  represent  over  $11,- 
000,000  more  of  the  proceeds  of  these  $84,000,000  of 
bonds  issued  by  the  Manitoba  Company,  with  which 
proceeds  these  properties  were  originally  acquired,  and 
yet  the   interest  on  all  of  these  bonds  is  charged  up 
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agfainst  the  earning-s  of  the  Great  Northern  Railway 
Company's  road.  Then,  if  the  position  of  the  court 
below  is  correct,  the  stockholders  of  the  Manitoba 
Company  have  succeeded  in  taking  out  over  Sll,- 
000,()bO  of  its  capital,  on  which  the  road  must  still 
earn  an  income.  If  these  other  properties  are  to  be 
thus  excluded,  the  S10,000,000  paid  for  the  $20,000,000 
of  Great  Northern  Railway  Company  stock  must  also 
be  excluded,  and  about  $11,000,000  more  must  be 
deducted  from  said  $84,000,000  of  bonds.  Perhaps, 
with  the  data  which  has  now  been  gfiven,  we  can 
approximate  the  original  cost  of  the  parts  of  these 
roads  outside  of  this  state. 

Of  the  $84,000,000  of  bonds  outstanding,  the  witnesses 
of  the  railway  company  apportion  to  the  part  of  the 

road  in  this  state $  26,312,000 

Discount  on  Montana  Ex.  and  Pac.  Ex.  bonds 6,780,849 

Bonds,  the  proceeds  of  which  acquired  said  other  prop- 
erties       11,000,000 


Total $  44,092,849 

Deducting-  this  from  S84,558,484,  the  total  amount  of 
bonds  outstanding-,  we  have  540,465,635  as  the  total 
amount  of  the  proceeds  of  these  bonds  invested  in  the 
construction  of  the  parts  of  these  lines  outside  of  this 
state.  Add  to  this  the  85,000,000  in  cash  paid  for  said 
$5,000,000  of  Manitoba  stock,  and  we  have : 

As  the  total  approximate  cost  of  the  parts  of  these  lines 

outside  of  this  state %  45,465,635 

Cost  of  reproducing-  road  in  this  state 44,000,000 


Total  cost  of  road $  89,465,635 

Of  this  total,  814,000,000  is  the  cost  of  reproducing- 
the  terminals  in  St.  Paul  and  Minneapolis,  and  2j4  per 
cent,  per  annum  is,  as  we  have  seen,  a  liberal  income 
on  the  same.  On  the  other  75 J^  millions  (nearly),  5 
percent,  per  annum  is,  in  these  times,  a  liberal  income. 

5  per  cent,  of  $75,500,000 $  3,775,000 

24  per  cent,  of  $14,000,000 350,000 


Total  reasonable  income $  4,125,000 
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Let  US  now  ascertain  what  amount  of  income  the 
whole  road  produced  in  1894.  The  Great  Northern 
Railway  Company  reported  for  the  fiscal  year  of  1894 
as  follows  : 

Total  gross  earnings  for  entire   road,   not   including* 

other  revenue $11,385,770  % 

Total  operating  expenses 6,488,779  21 

Net  earnings  for  the  year  from  the  operation  of 

the  road $  4,8%,991  75 

Miscellaneous  income  arising  from  lease  of  terminals 

and  parts  of  road,  interest,  exchange,  etc 773,297  54 

$  5,670,289  29 

From  this  must  be  deducted : 

Interest  on  separate  debt  of  Great  Northern  Company.  S  600,000  00 
Rentals  paid  to  other  companies  than  the  Manitoba 

Railway  Company 285,005  99 

Taxes 411,942  83 

Total $  1,296,948  82 

From  said  total  income  of $  5,670,289  29 

Deduct  said  sum  of 1,296,948  82 

And  we  have,  total  net  income $  4,373,340  47 

Reduction  which  the  rates  fixed  by   the  commission 

would  cause 248,992  00 

Total  net  income  undeV  rates  as  so  fixed $  4,124,348  47 

This,  it  will  be  observed,  is  but  a  few  hundred  dol- 
lars less  than  the  above  estimate  of  what,  under  the 
circumstances,  would  be  a  liberal  income  in  1894  from 
the  whole  of  these  leased  lines,  and,  in  our  opinion,  is 
neither  an  unreasonable  nor  a  confiscatory  income.  In 
the  above  computation  we  have  assumed,  without  proof, 
that  the  interest  on  the  separate  debt  of  the  Great 
Northern  Railway  Company  is  but  reasonable  income 
on  capital  acquired  by  incurring-  such  debt,  and  invested 
in  the  road  after  the  making  of  said  lease.  If  so,  it  is 
a  proper  charge  to  be  deducted  from  the  net  earnings. 
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in  determining*  the  amount  of  the  net  income.  But,  for 
the  purposes  of  this  case,  there  is  no  diflFerence  in  prin- 
ciple between  this  interest  and  interest  on  the  debts  of 
the  Manitoba  Company  which  the  Great  Northern 
Company  agfreed  to  pay  as  rent.  If  the  amount  of 
such  fixed  charg-es  exceed  the  amount  of  what  is  a  rea- 
sonable income  on  the  cost  of  reproducing  the  road,  the 
patrons  of  the  road  should  not  be  required  to  pay  the 
excess. 

13.  But  there  are  still  other  reasons  why  the  railway 
company  did  not  maintain  the  burden  of  proof  cast  upon 
it  by  the  statute,  and  which  would  be  cast 
upon  it  without  the  aid  of  any  statute.  For  Jf^rMto^SJiNr 
the  purpose  of  showing*  that  the  rates  fixed  J"}J2ff  ■■'*•■ 
by  the  commission  are  confiscatory,  the  rail- 
way company  has  presented  to  the  court  only  a  part  of 
its  entire  railway  system.  Portions  of  this  system  have 
been  separately  incorporated,  but  the  whole  is  under 
one  management,  and  is  in  fact  managed  as  one  entire 
system.  The  stocks  of  these  other  separately  incor- 
porated portions  are  all,  or  nearly  all,  owned  by  the 
Great  Northern  Railway  Company.  Not  only  is  this 
so,  but  it  appears  from  the  testimony  of  Vice  President 
Clough  that  the  stocks  of  some,  if  not  of  all,  of  these 
separate  corporations,  have  been  placed  in  the  hands  of 
the  trustees  for  the  purpose  of  preserving  the  integrity 
of  the  whole  system.  There  are  also  some  other  incor- 
porated enterprises  whose  stocks  are  owned  by  the 
Great  Northern  Company.  These  stocks  are  all  enu- 
merated in  the  portion  of  the  court's  findings  last  above 
quoted.  We  will  now  proceed  on  the  assumption  that, 
for  the  purposes  of  this  case,  the  Great  Northern  Rail- 
way Company  has  a  right  thus  to  divide  up  its  entire 
system.  .  It  appears  from  the  report  of  the  Great 
Northern  Company  to  the  railroad  commission  for  the 
fiscal  year  of  1894  (in  evidence  in  this  case)  that  some 
of  these  stocks  earned  some  very  large  dividends  in 
that  year.  The  following  is  taken  from  one  of  the 
tables  in  that  report : 
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Stocks  Owned. 


Name. 


Eastern     Ry.     Co.     of 

Minn 

Willmar&  Sioux  Falls 

Ry.  Co 

Northern  Steamship 

Co 

Minneapolis  Union  Ry. 

Co 

Sand  Coulee  Coal  Co. . . 


Total 

Par 

Value. 

Rate. 

Income  or 
Dividend 
Received. 

%  5,000,000 

8  per  cent 

%  400,000 

1,500,000 

10  per  cent 

150,000 

1,500,000 

10  per  cent 

150,000 

500,000 
250,000 

IS  per  cent 

75,000 
300,000 

Valua- 
tion. 


$  5,000,000 

1,500,000 

1,500,000 

500,000 
250,000 


Besides  declaring-  these  dividends,  the  Minnesota 
Eastern  Railway  Company  paid  5  per  cent,  interest  on 
$4,700,000  of  bonds  issued  by  it,  and  the  Willmar  & 
Sioux  Falls  Railway  Company  paid  5  per  cent,  interest 
on  $3,625,000  of  bonds  issued  by  it.  None  of  these 
bonds  are  now  held  by  the  Great  Northern  Company. 
The  Northern  Steamship  Company  connects  with  the 
Great  Northern  Railway  system  at  its  terminus  at 
West  Superior,  Wis.,  and  carries  freigfht  and  passen- 
gfers  from  that  point  eastward  over  the  Great  Lakes  as 
far  as  Buffalo,  N.  Y.  The  Sand  Coulee  Coal  Company 
furnishes  a  largfe  portion  of  the  coal  consumed  in  oper- 
ating the  lines  of  the  Great  Northern  Railway  Company, 
and  the  balance  of  the  coal  produced  by  its  mines  is  dis- 
tributed by  the  railway  company  to  consumers 
along"  its  lines.  These  separate  corporations  are 
all  controlled  absolutely  by  the  Great  Northern 
Company,  and  the  amount  of  the  profits  of 
each  depends  almost  wholly  on  the  character  of  its 
dealing's  with  the  Great  Northern  Company,  and  is  in 
fact  a  mere  matter  of  book-keeping,  in  which  the  offi- 
cers of  the  latter  company  divide  the  joint  profits  as 
they  see  fit.  But,  so  far  as  the  rights  of  the  patrons 
of  the  railroad  may  be  prejudiced  by  any  such  division, 
they  are  not  bound  by  it.  When  the  two  contracting 
parties  are  in  fact  one,  so  that  the  one  party  is  merely 
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dealing:  with  himself,  the  rig-hts  of  third  parties  cannot 
be  concluded  by  such  dealing*.  And  when  a  party  deals 
with  himself  in  such  a  case  the  burden  is  on  him  to 
show  that  the  transaction  is  a  fair  and  equitable  one. 
The  burden  was  on  the  Great  Northern  Railway  Com- 
pany, in  this  case,  to  show  that  the  division  of  profits 
between  it  and  these  other  corporations  was  fair  and 
reasonable,  and  it  failed  to  offer  any  evidence  on  that 
point.  The  presumption  against  it  is  also  heightened 
by  the  appearance  of  things.  Here  are  some  parts  of 
its  railway  system  and  some  of  these  other  corporations 
earning  as  dividends  from  8  to  120  percent,  per  annum, 
and  no  explanation  is  given.  It  is  hig'hly  commendable, 
in  the  management  of  this  system,  that  it  organised  all 
of  these  profitable  enterprises  for  the  benefit  of  all  of 
its  stockholders,  and  not  for  the  benefit  of  the  man- 
agers and  their  favorites,  as  has  been  done  by  railway 
managers  in  so  many  other  instances.  But  the  fact 
that  it  has  org-anized  for  the  benefit  of  its  stockholders 
all  these  profitable  side  enterprises  which  feed  off  this 
railroad  system  does  not  change  the  presumption  as  be- 
tween it  and  the  public,  or  show  that  it  has  been 
equall}'  fair  and  disinterested  towards  the  patrons  of 
the  road.  Here,  for  instance,  is  the  Willmar  &  Sioux 
Falls  branch,  which  is  a  mere  feeder  of  one  of  the 
main  lines,  earning*  in  these  dull  times  a  dividend  of  10 
per  cent,  above  the  interest  on  its  bonds,  while,  as  the 
railway  company  claims,  the  main  line  is  earning  no 
dividend  at  all,  or  scarcely  any.  The  division  of  profits 
in  this  instance  may  be  fair  and  reasonable,  but  it  will 
certainly  take  evidence  to  prove  that  it  is.  It  may  be  a 
question  whether  this  entire  railway  system  should  be 
thus  divided  up  at  all.  As  appears  by  the  court's  find- 
ings above  quoted,  there  are  a  number  of  other  separate 
railroad  corporations  whose  stocks  are  owned  by  the 
Great  Northern  Company.  The  railroad  properties  of 
most  of  these  other  companies  are  a  part  of  the  Great 
Northern  system.  A  fair  dividend  was  declared  on 
the  stocks  of  some  of  these  companies,  and  none  at  all 
on  the  stocks  of  others.     It  mav  be  that  this  whole 
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railroad  system  is  tied  tog^ether  for  better  and  for 
worse  ;  that  it  is  immaterial  how  the  manag^ement  has 
apportioned  the  profits  between  the  different  parts  of 
the  system,  and  that,  for  the  purpose  of  determining 
whether  rates  fixed  by  one  state  are  confiscatory,  the 
only  division  that  can  be  made  of  the  whole  system  is 
into  the  portion  which  is  self-supporting  and  the  por- 
tions which  are  not  self-supporting,  as  before  stated  ; 
and  that,  after  rejecting  the  latter  portions,  it  only 
remains  to  be  determined  whether  the  rates  thus  fixed 
by  the  state  are  comparatively  lower  than  the  rates  be- 
yond the  state,  so  that  a  like  reduction  of  the  latter 
rates  to  the  same  comparative  level  would  result  in 
such  a  deficiency  of  income  as  to  be  confiscatory.  On 
these  points  we  will  express  no  opinion.  But,  unless 
substance  is  sacrificed  to  form,  it  may  be  that  the  sepa- 
rately incorporated  portions  of  this  railway  system 
should  not,  for  the  purposes  of  such  a  case  as  this,  be 
regarded  as  separate  railroads.  But  even  if  these  sepa- 
rately incorporated  portions  must  be  regarded  as  one 
railroad,  or  a  single  system,  it  is  still  a  question  whether 
the  plant  of  the  Northern  Steamship  Company  should 
be  regarded  as  a  part  of  that  system,  and  it  is  still 
more  doubtful  whether  the  mines  or  plant  of  the  Sand 
Coulee  Coal  Company  should  be  so  regarded  ;  and,  if 
these  plants  should  not  be  considered  a  part  of  the  rail- 
way system,  the  Great  Northern  Railway  Company 
would  not  have  to  put  into  the  common  pot  in  this  case 
such  profits  of  those  two  concerns  as  result  from  a 
just  and  equitable  division  of  profits  between  the  rail- 
way system  and  each  of  these  other  plants.  But  the 
burden  would  still  be  on  the  railway  company  in  this 
case  to  show  that  it  has  made  such  a  just  and  equitable 
division  of  such  profits,  and,  as  before  stated,  it  has 
failed  to  maintain  that  burden.  The  presumption 
against  the  Great  Northern  Company  on  this  point  is 
further  strengthened  by  the  fact  that  all  of  its  revenues 
in  1894  from  all  its  properties  were  such  that  they  only 
lacked  $104,153.58  of  paying  all  of  the  fixed  charges 
for  that  year,  including  the  6  per  cent,  dividend  on  the 
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$209000,000  of  Manitoba  stock,  and  paying*  also  a  divi- 
dend of  $1,187,500  on  the  stock  of  the  Great  Northern 
Company.  The  deficiency  was  taken  from  the  surplus 
of  over  $3,500,000  on  hand,  accumulated  from  the  reve- 
nues of  former  years.  This  appears  by  the  "income 
account"  of  the  Great  Northern  Company  in  its  said 
report  for  1894,  which  is  as  follows  : 

Gross  earning-s  from  operation $11,38^,770  96 

Lress  operating'  expenses 6,488,779  21 

Income  from  operation. $  4,8%,991  75 

Dividends  on  stocks  owned $  1,084,607  25 

Interest  on  bonds  owned 133,197  49 

MisceUaneous  income,  less  expenses 733,297  57 

$  1,951,102  31 

Total  income $  6,848,094  06 

'deductions  prom  income. 

Interest  on  funded  debt  accrued  (separate  debt  of  Gt. 

N.  Ry.  Co.) $     600,000  00 

Rents  paid  for  lease  of  road 4,752,804  91 

Taxes 411,942  83 

Total  deductions  from  income $  5,764,747  74 

Net  income $  1,083,346  32 

Dividends  5  per  cent,  preferred  (Gt.  N.)  stock $  1,187,500  00 

Deficit  from  operations  of  year  ending-  June  30,  1894. .  $  104,153  68 
Surplus  on  June  30,  1893    (from   '^General  Balance 

Sheet,"  1893  report) $  3,527,956  82 

Surplus  on  June  30,  1894   (for  entry  on  general  bal- 
ance sheet) $  3,423,803  14 

Then,  from  every  view  that  can  be  taken  of  this 
case,  it  must  be  held  that  the  railway  company  failed 
to  maintain  the  burden  of  proof  that  was  upon  it,  and 
show  that  the  rates  complained  of  are  confiscatory.  In 
said  report  of  the  dividend  declared  by  the  Sand  Coulee 
Coal  Company  in  1894  is  a  note  stating-  that  this  divi- 
dend of  $300,000  was  "paid  out  of  the  profits  of  the 
Sand  Coulee  Coal  Company  for  the  last  four  )'ears." 
We  do  not  see  that  this  fact,  standing-  alone,  chang^es 
any  presumption  in  this  case,  or  raises  a  presumption 
that  it  had  not  declared  larg-e  dividends  in  prior  years. 
It  is  also  claimed  that  a  considerable  portion  of  the 
profits  of  the  Great  Northern  Company  for  years  prior 
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to  1894  were  invested  in  the  different  properties,  in- 
stead of  being"  distributed  among-  its  stockholders,  but 
the  amount  of  the  profits  so  invested  does  not  appear. 
We  do  'not  see  that  these  facts  should  have  any  very 
controlling"  influence  in  the  result  of  this  case.  If  the 
Great  Northern  Company  has  made  such  larg-e  profits 
in  the  past  that  it  was  able  to  pay  very  large  dividends, 
and  still  accumulate  such  large  amounts  of  surplus  to 
invest  in  its  properties,  or  to  carry  along  for  several 
years,  it  should  be  content  to  get  along  with  smaller 
profits  in  such  times  of  financial  stringency  as  existed 
in  1894.  Then,  from  any  view  that  can  be  taken  of 
the  case,  it  must  be  held  that  the  railway  company 
failed  to  maintain  the  burden  of  proof  that  was  upon  it, 
and  show  that  the  rates  complained  of  were  confisca- 
tory. We  are  of  the  opinion  that,  therefore,  the  order 
appealed  from  should  be  reversed,  and  a  new  trial 
granted.     It  is  so  ordered. 

MiTCHELiy,  J.  I  concur  in  the  result  arrived  at  in 
the  foregoing  opinion,  and  in  most  of  the  grounds  upon 
which  it  is  based  ;  but,  in  view  of  the  importance  of 
the  case,  I  wish  to  emphasize  a  few  principles  which  I 
think  should  govern  this  class  of  cases  in  the  courts.  I 
will  do  this  in  the  form  of  a  statement  of  certain  propo- 
sitions, without  entering  into  any  extended  argument 
in  their  support : 

1.  It  must  now  be  accepted  as  the  settled  law  that, 
when  rates  of  charges  by  railway  companies  have  been 
fixed  by  the  legislature  or  a  commission,  the  determi- 
nation of  the  question  whether  such  rates  are  ''reason- 
able" or  "unreasonable"  is  a  judicial  function.  But 
this  is  so,  not  because  the  fixing  of  rates  is  a  judicial 
function  (for  all  the  authorities  agree  that  it  is  a  legis- 
lative one),  but  solely  by  virtue  of  the  constitutional 
guaranty  that  no  one  shall  be  deprived  of  his  property 
without  due  process  of  law.  Therefore  the  only  tunc- 
tion  of  the  courts  is  to  determine  whether  the  rates 
fixed  violate  this  constitutional  principle.  Courts 
should  be  very  slow  to  interfere  with  the  deliberate 
judgment  of  the  legislature  or  a  legislative  commission 
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in  the  exercise  of  what  is  confessedly  a  legislative  or 
administrative  function.  To  warrant  such  interference, 
it  should  clearly  appear  that  the  rates  fixed  are  so 
grossly  inadequate  as  to  be  confiscatory,  and  hence  in 
violation  of  the  constitution.  It  is  not  enough  to  justify 
a  court  in  holding  a  rate  "unreasonable,"  and  hence 
unconstitutional,  that,  if  it  was  its  province  to  fix 
rates,  it  would,  in  its  judgment,  have  fixed  them  some- 
what higher.  Any  such  doctrines  would  result,  in 
effect,  in  transferring  the  power  of  fixing  rates  froni 
the  legislature  to  the  courts,  and  making  it  a  judicial, 
and  not  a  legislative,  function.  When  there  is  room 
for  a  reasonable  difference  of  opinion,  in  the  exercise 
of  an  honest  and  intelligent  judgment,  as  to  the  reason- 
ableness of  a  rate,  the  courts  have  no  right  to  set  up 
their  judgment  against  that  of  the  legislature  or  of  a 
legislative  commission.  In  my  opinion,  it  is  only  wheti 
a  rate  is  manifestly  so  grossly  inadequate  that  it  could 
not  have  been  fixed  in  the  exercise  of  an  honest  and 
intelligent  judgment  that  the  courts  have  any  right  to 
declare  it  to  be  confiscatory.  This  seems  to  be  sub- 
stantially the  doctrine  suggested  in  Waterworks  i*. 
Schottler,  110  U.  S.  347-354,  4  Sup.  Ct.  48,  which,  so 
far  as  I  can  discover,  is  the  first  case  in  which  that 
court  suggested  any  modification  or  limitation  of  the 
doctrine  of  the  so-called  "Granger  Cases."  And  I 
think  it  is  the  doctrine  which  the  courts  must  finally 
settle  down  on,  unless  they  are  prepared  to  assume  the 
function  of  themselves  fixing  rates. 

2.  What  is  a  reasonable  rate  is  a  most  diflScult  ques- 
tion, and  it  is  doubtful  whether  any  single  rule  for  de- 
termining it  can  be  laid  down  that  would  be  complete, 
and  alike  applicable  to  all  cases.  But  as  good  a  general 
rule  as  I  have  found  is  that  stated  by  counsel  for  the 
Northern  Pacific  Railway  Company  in  this  case,  to 
wut :  "If  a  railroad  is  built  and  operated  wisely  and 
economically  ;  if  it  is  located  where  public  need  requires 
it,  where  there  is  business  to  justify  its  existence,  and 
constructed  so  as  to  be  fit  and  well  adapted  for  the 
business  which  it  aims  to  accommodate — it  should  be 
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entitled  to  return  as  pood  interest  on  the  cost  of  the  re- 
production of  the  road  as  capital  invested  intheaverajfe 
of  other  lines  of  enterprise."  It  seems  to  me  that  it 
follows,  as  corollaries  from  .this  rule,  that — First,  the 
cost  of  reproduction  must  be  estimated  on  a  present 
cash  basis,  and  that  it  can  make  no  difference  whether 
a  road  was  orig-inally  built  with  cash  capital  paid  in  by 
the  stockholders,  or  with  borrowed  money  secured  by 
mortg-age  on  the  property  ;  and,  second,  a  rate  may  be 
reasonable  during  times  of  general  financial  and  busi- 
ness depression,  when  capital  invested  in  all  lines  of 
enterprise  is  yielding  a  small  return,  which  would  be 
unreasonable  in  prosperous  times,  when  capital  invest- 
ed in  business  enterprises  is  yielding  a  much  larger 
return.  There  is  no  constitutional  principle  which 
guaranties  the  capital  invested  in  railroads  immunity 
from  business  vicissitudes  to  which  capital  invested  in 
all  other  enterprises  is  subject.  These  propositions 
are  fully  discussed  in  the  opinion.  The  courts  should 
take  notice  of  the  general  depression  in  business  pre- 
vailing in  1894. 

3.  Where  capital  (including  labor)  invested  in  the 
production  of  any  article  or  commodity  is  comparatively 
unremunerative,  yielding  but  a  small  return,  a  rate  for 
the  transportation  of  such  article  or  commodity  may  be 
reasonable,  although,  if  the  carrier  was  required  to  do 
all  his  business  at  rates  fixed  on  a  corresponding  basis, 
such  rates  would  be  unreasonable,  to  the  extent  of 
being  confiscatory.  This  is  but  an  enlarged  applica- 
tion of  a  principle  already  suggested.  It  is  a  principle 
upon  which  railroads  themselves  act  every  day  in  fixing 
rates,  recognizing  as  they  do  that  rates 'are  largely 
dependent  upon  competition  among  producers  or  ship- 
pers. Of  course,  this  proposition  has  its  limitations, 
but  it  is  unnecessary  to  discuss  them  here.  The  courts, 
I  think,  should  take  notice  of  the  small  profit  in  raising 
grain  in  Minnesota  in  and  about  1894,  owing  to  the 
comparatively  low  prices  then  prevailing. 

I  will  not  go  into  any  discussion  of  the  evidence,  or 
any  analysis  of  the  labyrinth  of  figures  and  estimates 
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presented  in  the  testimony.  That  has  been  very  ex- 
haustively, and,  as  I  think,  correctly,  done  by  Justice 
Canty.  Applying-  the  rules  I  have  sug-gested  to  the 
evidence,  I  do  not  think  any  court  would  be  justified  in 
holding"  that  the  railroad  company  has  satisfactorily 
proved  that  the  rates  fixed  by  the  commission  for  the 
transportation  of  grain  are  "unreasonable";  that  is,  if 
enforced,  they  would  be  confiscatory. 

Two  propositions,  however,  are  advanced  in  the  fore- 
gfoing  opinion,  to  the  entire  correctness  of  which  I  do 
not  care  to  commit  myself.  I  refer  to  the  propositions 
— First,  that  a  railway  company  is  entitled  to  a  much 
less  percentage  on  the  value  of  its  terminals  than  it  is 
on  the  cost  of  reproducing  the  rest  of  its  road ;  and, 
second,  that,  in  determining  what  are  reasonable  rates 
on  the  rest  of  a  line  or  system  of  railway,  a  state  has  a 
right  to  reject  from  the  calculation  such  portions  of  the 
line  or  system  as  are  not  self-supporting.  While  it  is 
doubtless  true  that,  rightly  understood  and  rightly  ap- 
plied, there  is  at  least  an  element  of  truth  in  both  of 
these  propositions,  yet  they  open  up  such  a  vast  and 
di£5cult  field  for  discussion,  and  would,  at  best,  be 
subject  to  so  many  limitations  and  qualifications,  de- 
pending upon  the  facts  and  circumstances  of  each 
particular  case,  that  I  do  not  now  wish  to  either  affirm 
or  deny  the  correctness  of  what  is  said  on  those  points, 
especially  as  they  are  not  discussed  by  counsel,  and  are 
not,  in  my  judgment,  necessary  to  the  determination  of 
the  present  case. 

Cox^LriNS,  J.  I  concur  in  the  conclusion  reached  in 
the  foregoing  opinion,  but  will  state  my  views  upon 
some  m'atters  not  especially  referred  to  by  Mr.  Justice 
Canty. 

The  complaint  herein  was  filed  under  the  provisions 
of  subdivision  e,  §  8,  c.  10,  Gen.  Laws  1887,  as  amended 
by  Gen.  Laws  1891,  c.  106,  §  1.  This  subdivision  pro- 
vides for  such  filing,  the  giving  of  notice  to  the  common 
carrier,  and  a  hearing  before  the  commission,  if  the 
carrier  refuses  or  neglects  to  change  its  tariff  of  rates 
as  demanded  in  the  complaint.     After  a  hearing  or  in- 
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vestig-ation  the  commission  makes  its  report  to  both 
complainant  and  carrier,  and,  if  it  finds  by  the  evidence 
that  the  tariff  of  rates  complained  of  is  unequal  or  un- 
reasonable, the  * 'commission  shall  state  wherein  thej' 
are  unequal  or  unreasonable,  and  shall  make  a  tariff  of 
rates,  fares,  charges  and  classifications  which  shall  be 
substituted  for  the  tariff  complained  of."  It  is  then 
provided  that  '*such  tariff  of  rates,  fares,  charg-es  or 
classifications,  so  made  by  the  commission,  shall  be 
deemed  and  taken  in  all  courts  of  this  state  as  prima 
facie  evidence  that  the  tariff  of  rates,  fares,  charges  or 
classifications  so  made  is  equal  and  reasonable,  and  such 
tariff  so  made  shall  be  in  full  force  and  effect  during 
the  pendency  of  any  appeal  that  may  be  taken  in  the 
matter  to  the  courts."  Here  we  find  that  by  legislative 
enactment  an  order  of  the  commission  fixing  and  pre- 
scribing a  tariff  of  rates  must  be  deemed  and  taken,  in 
all  of  the  courts  in  our  state,  as  pritna  facie  evidence 
that  the  tariff  so  fixed  and  prescribed  is  equal  and  rea- 
sonable ;  the  onus  being  thus  cast  upon  the  appealing 
carrier,  in  all  of  our  legal  tribunals  and  in  all  proceed- 
ings, to  show  that  it  is  not.  The  burden  of  proof  was 
therefore  upan  this  respondent  carrier  to  overcome  the 
prima  facie  case  presented  in  the  court  below  by  means 
of  the  order  of  the  commission.  And  this  burden 
rested  upon  the  carrier  at  every  stage  of  the  trial,  and 
in  respect  to  all  matters  affecting  its  earning  capacity, 
its  sources  of  revenue,  its  operating  expenses,  the  fixed 
charges,  and  the  value  of  the  investment.  The  ques- 
tion then  arising  is  whether,  in  all  respects,  the  evidence 
justified  and  warranted  the  finding,  in  effect,  that 
the  tariff  rates  fixed  by  the  order  of  the  commission  upon 
wheat,  oats,  barley,  rye,  and  corn,  and  the  mill  products 
of  these  grains,  were  so  unjust  and  unreasonable  as  to 
be  confiscatory  in  their  nature,  and,  when  enforced,  to 
operate  as  a  practical  destruction  of  the  rights  of  prop- 
erty. The  court  below  found  that  the  tariff  rates 
charged  by  respondent  on  grain  prior  to  the  order  in 
controversy,  which  order  reduced  the  rates  on  the 
kinds  of  grain   mentioned,    and   their   mill   products, 
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about  10  per  cent.,  were  low  in  comparison  with  rates 
on  other  classes  of  traffic  ;  and  it  also  found,  should 
the  rates  complained  of  be  reduced  as  ordered,  that  '*the 
evidence  fails  to  show  that  there  is  any  class  of  traffic 
in  this  state  upon  which  the  rates  can  be  reasonably 
increased  to  make  g*ood  the  amount  of  such  reduction." 
The  finding  that  the  rates  complained  of  were  low  in 
comparison  with  rates  on  other  classes  of  traffic,  admit- 
ting" that  this  finding*  was  supported  by  the  evidence, 
does  not  tend  to  support  the  decision,  ultimately 
reached,  that  the  rates  fixed  in  the  order  were  unjust 
and  unreasonable  ;  for  the  rates  on  other  classes  of 
traffic,  when  compared  with  rates  on  grain,  might  be 
much  below  what  would  be  a  just  and  reasonable  com- 
pensation to  the  carrier.  Nor  would  it  follow  from  the 
fact  that,  by  comparison,  grain  rates  were  lower  than 
rates  upon  other  commodities,  that  the  rates  upon 
these  commodities  could  not  be  advanced  so  as  to  relieve 
grain  from  part  of  the  cost  of  transportation,  if  sound 
business  principles  justified,  or  justice  to  the  public 
demanded  such  action.  And  when  making  the  finding 
that  the  evidence  failed  to  show  that  there  was  any 
class  of  traffic  upon  which  the  rates  could  reasonably 
be  increased  so  as  to  make  good  the  loss  to  the  carrier 
arising  from  the  reduction  of  revenues  caused  by  the 
order,  the  court  seems  to  have  disregarded  the  rule 
that  the  burden  of  proof  was  on  the  respondent  to  show 
that  the  rates  upon  some  other,  or  all  other,  classes  of 
traffic,  could  not  be  raised  so  as  to  cover  the  reduction, 
and  make  good  any  decrease  in  its  revenues  growing 
out  of  the  operation  of  the  order,  and  to  have  overlooked 
the  important  fact  that  it  was  not  incumbent  upon  the 
complainant  to  show  by  a  preponderance  of  evidence 
that  the  carrier's  loss  by  reason  of  the  reduction  of 
tariff  rates  upon  the  grains  mentioned  in  the  order 
could  be  made  good  by  increasing,  without  injustice  to 
any  one,  the  tariff  rates  upon  other  classes  of  traffic.  It 
is  well  known  that,  in  the  business  of  transportation, 
common  carriers  are  continually  applying  principles 
which  are  forced  upon  them  by  reason  of  peculiar  con- 
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ditions  and  situations.  Competition  between  carriers 
and  producers  bring*s  about  these  conditions  and  situa- 
tions, and  the  result  is  that  arbitrary  rules  must  yield 
to  hard,  unyielding  facts.  Because  of  this  the  rate  for 
carrying"  any  particular  commodity  cannot  always  be 
regulated  and  governed  by  comparison  with  the  rates 
fixed  for  other  articles.  These  rules  compel  what  ap- 
pears at  first  glance  to  be  discrimination  between  com- 
modities. That  this  is  an  everyday  practice  with  car- 
riers, and  that  it  is  well  known  and  justified  in  business 
circles,  and  is  tolerated  and  approved  because  of  the 
necessity,  cannot  be  overlooked  by  the  courts  any  more 
than  it  is  by  legislatures  or  by  commissioners,  or  by 
the  carriers  themselves,  when  making  schedules  of 
rates  for  the  transportation  of  either  passengers  or 
merchandise.  And  if  this  business  policy  actuates  and 
influences  the  carriers  themselves  to  disregard  a  rule 
of  strict  comparison  and  strict  equality,  as  between 
bulk  or  weight  or  value  of  the  various  commodities, 
and  to  carry  one  article  many  more  miles  for  the  same 
money  than  they  do  another,  although  there  may  be  no 
substantial  diiference  in  bulk  or  weight,  or  otherwise, 
between  these  two  articles,  and  this  is  approved  by  the 
public  as  good  business  policy  under  the  circumstances, 
there  is  no  reason  wh)'^  the  legislature  or  the  commis- 
sion should  not  be  actuated,  influenced,  and  governed 
by  the  same  rule.  And  there  is  no  reason  why  the 
courts  should  not  heed  and  act  upon  it  when  called 
upon  to  consider  and  review  an  order  of  the  character 
of  the  one  at  bar.  No  better  rule  for  the  government 
of  a  public  commission  or  a  court  when  investigating 
rates  can  be  adopted  than  one  applied  by  the  railroads 
themselves — a  rule  which  will  so  adjust  rates  as  to  se- 
cure the  largest  interchange  of  commodities  ;  a  rule 
which  will  stimulate,  encourage,  and  induce  the  move- 
ment of  any  commodity  which  can  be  produced  in  any 
section  of  the  country  in  large  quantities.  Of  course, 
such  rates  should  not  be  established  so  low  as  to  im- 
pose an  unreasonable  burden  on  other  traflic,  but 
should  be  fixed   "so  as  to  have  reasonable  relation  to 
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the  cost  of  production,  and  the  value  of  the  transporta- 
tion service  to  the  producer  and  shipper."  The  rule  I 
speak  of  as  being*  constantly  recogfnized  and  acted  upon 
by  railroads  has  often  been  referred  to  and  counte- 
nanced by  the  interstate  commerce  commission  when 
considering-  the  question  of  long*  and  short  hauls.  In  re 
Louisville  &  N.  Ry.  Co.,  1  Interst,  Commerce  Com. 
R.  31  ;  Thurber  v.  Railway  Co.,  3  Interst.  Commerce 
Com.  R.  473  ;  Lehmann  v.  Railway  Co.,  4  Interst. 
Commerce  Com.  R.  1  ;  Warner  v.  Railway  Co.,  Id. 
32  ;  In  re  Excessive  Freig'ht  Rates,  etc..  Id,  48.  In 
fact,  the  rule  which  permits  a  g-reater  rate  per  mile  on 
the  short  haul  than  is  charg^ed  upon  the  long  is  based 
upon  the  same  principle  as  that  which  allows  a  g'reater 
rate  to  be  charged  upon  certain  classes  of  freight  than 
upon  other  classes,  where  there  is  no  material  differ- 
ence in  .weight,  bulk,  value,  or  cost  of  transportation, 
and  is  justified  by  the  same  argument.  I  am  of  the 
opinion  that  evidence  should  have  been  introduced  in 
this  case  which  would  have  supported  a  finding  to  the 
effect  that  there  was  no  class  of  traffic  in  the  state 
upon  which  rates  could  have  been  reasonably  increased 
or  fixed  so  as  to  make  good  the  amount  of  reduction 
upon  the  articles  mentioned  in  the  order  appealed  from, 
and  that  without  such  a  finding  of  fact  the  conclusion 
of  the  court  below  reversing  the  order  of  the  commis- 
sion was  erroneous.  I  see  no  reason  for  holding,  as 
claimed  by  the  appellants,  that  the  court  below  erred 
in  receiving  the  evidence  tendered  by  the  Northern  Pa- 
cific Railway  Company,  or  that  it  erred  in  basing  its 
order  of  reversal  upon  the  condition  of  the  affairs  of 
that  road  as  shown  by  the  evidence,  if  it  was  so  based. 
I  am  of  the  opinion  that  the  learned  trial  court  adhered 
very  closely  upon  the  hearing  to  what  was  said  in  this 
cause  when  it  was  here  before  upon  this  subject. 

I  do  not  quite  understand  what  was  meant  by  the 
court  below  when  it  used  the  following  language  in  its 
eighteenth  finding  of  fact :  *'The  order  appealed  from 
does  not  constitute  a  tariff.  It  cannot  be  published  as 
a  tariff.       It  simply  fixes   the  maximum  rates  upon 
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the  mileage  basis."  I  think,  when  examining*  Sched- 
ule A,  in  which  the  rate  in  cents  per  100  pounds 
for  various  distances,  commencing  with  4  cents  per  100 
for  5  miles  and  under,  and  increasing  for  every  5  miles 
until  the  rate  for  400  miles  was  fixed  at  16.7  per  100, 
the  court  overlooked  the  order,  for  that  concluded  as 
follows  :  *'It  is  therefore  ordered  that  the  tariff-  rates 
and  charges  on  the  above-mentioned  articles  be  reduced, 
and  fixed  at  the  rate  shown  in  said  Schedule  A."  This 
was  a  fixing  of  the  tariff  rates  by  the  commission,  al- 
though it  is  quite  possible  that  a  schedule  of  rates  based 
thereon  would  have  to  be  prepared  by  the  carrier  for 
the  use  and  guidance  of  its  employees.  The  order 
must  be  regarded  as  a  tariff  of  rates  upon  a  mileage 
basis  between  the  points  mentioned  in  the  complaint. 
It  is  not  operative  elsewhere,  although  in  terms  it  may 
be  broad  enough  to  cover  the  entire  line  of  road  owned 
or  operated  by  the  Great  Northern  Company.  If,  by 
the  fourth  subdivision  of  the  main  opinion,  this  court 
means  to  hold  that  the  district  court  can,  upon  appeal 
from  an  order  fixing  a  tariff  of  rates  made  by  the  com- 
mission, determine  what  the  rates  should  be  when 
unable  to  aflfirm  the  order,  I  must  dissent.  I  am  of  the 
opinion  that  the  court  below  did  not  err  when  it  refused 
to  find  a  just  and  reasonable  freight  rate  for  the  com- 
modities mentioned  in  the  order,  and  when  it  held  that 
it  is  without  the  purview  of  a  court  of  law  to  determine 
the  question.  The  claim  of  the  appellant  on  this  point 
is  that  power  to  find,  fix,  and  determine  what  are  rea- 
sonable rates  is  conferred  by  the  statute  w^hich  author- 
izes the  court  on  appeal  to  affirm,  modify,  or  reverse 
the  order,  in  whole  or  in  part,  as  justice  may  require. 
Gen.  Laws  1891,  c.  106,  §  3,  subd.  d.  The  fixing  of 
rates  is  a  legislative  or  administrative  function.  It  is 
not  a  judicial  question,  except  as  judicial  power  may  be 
invoked  and  used  to  prevent  and  restrain  an  abuse  of 
legislative  or  administrative  authority,  by  the  exercise 
of  which  a  rate  unreasonably  low,  and  confiscatory,  in 
fact,  has  been  established.  When  we  consider  that 
the  commission  has  power  to  make  many^  orders  which 
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do  not  affect  or  fix  rates,  but  which  are  appealable, 
and  may  be  modified  by  the  courts,  I  am  obliged  to 
hold  that  the  word  * 'modify"  comprises  '*only  those 
modifications  which  would  be  an  exercise  of  judicial 
power,  and  as  not  including*  modification  essentially 
involving-  an  exercise  of  leg'islative  or  administrative 
powder."  Thus  construing-  the  word,  we  can  g"ive  it 
an  effect  which  harmonizes  the  section  in  which  it  is 
found  with  what  was  said  in  Reagan  v.  Trust  Co.,  154 
U.  S.  362,  14  Sup.  Ct.  1047,  as  follows  :  "Courts  are 
not  authorized  to  revise  or  chang-e  the  body  of  rates 
imposed  by  legislature  or  a  commission.  The)^  do  not 
determine  whether  one  rate  is  preferable  to  another,  or 
what,  under  all  the  circumstances,  would  be  fair  and 
reasonable  as  between  the  carriers  and  the  shippers. 
They  do  not  engag-e  in  any  mere  administrative  work, 
but  still  there  can  be  no  doubt  of  their  power  and  duty 
to  inquire  whether  a  body  of  rates  prescribed  by  a 
legislature  or  the  commission  is  unjust  or  unreason- 
able, and  such  as  to  work  a  practical  destruction  to 
rights  of  property,  and,  if  found  to  be  so,  to  restrain 
its  operation."  Commenting  on  this  and  other  cases, 
the  circuit  court  remarked  in  Railroad  Co.  v.  Dey,  38 
Fed.  663,  "It  would  be  strange,  indeed,  after  the  va- 
rious adjudications  of  the  supreme  court,  if  any  court 
should  assume  to  prescribe  a  schedule  of  rates."  It 
has  been  invariably  held  that  courts  are  without  au- 
thority to  change  rate  tariffs,  when  fixed  by  either  leg- 
islature or  a  commission.  I  see  nothing  in  our  statute 
which  suggests  that  the  well-settled  rule  should  be 
departed  from. 


NOTES. 

RAILROAD  COMMISSIONERS. 


Constitutionality  of  Statutes.— See  Mercantile  Trust  Co.  v,  Texas 
Pac.  R.  Co.,  50  Am.  &  Eng.  R.  Cas.  559;  Chicaj^o,  etc.,  R.  Co.  v, 
Minn.,  134  U.  S.  418,  42  Am.  &  Kng,  R.  Cas.  385  ;  Burlington  v. 
Dey,  (Iowa),  45  Am.  &  Enff.  R.  Cas.  391 ;  Atlantic  Express  Co.  v. 
Wilmingrton,  etc.,  R.  Co.,    (N.  Car.),  55  Am.  &  Eng.  R.  Cas.  498 ; 
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Richmond,  etc.,  R.  Co.  v.  Trammel,  (Ga.),  55  Am.  &  Bng.  R.  Cas. 
520  ;  Reafiran  v.  Farmers'  Loan  &  Trust  Co.,  154  U.  S.  362,  58  Am.  ft 
Eng.  R.  Cas.  670;  Stone  v.  Farmers,  (Miss.),  23  Am.  A  Ene.  R. 
Cas.  577,  116  U.  S.  307;  Stone  v,  Yazoo,  etc.,  R.  Co.,  21  Am.  Sl  Eojt. 
R.  Cas.  6,  62  Miss.  607  ;  In  Re  Railroad  Commissioners,  20  Am.  ft 
Eng.  R.  Cas.  507,  15  Neb.  679 ;  Louisville,  etc.,  R.  Co.  v.  Tennessee 
R.  Com'rs,  19  Fed.  679,  16  Am.  &  Eng.  R.  Cas.  1. 

Same — Delegation  of  Legislative  Power.— McWhorter  v,  Pensacola 
&  Atlantic  R.  Co.,  37  Am.  &*Eng.  R.  Cas.  566,  24  Fla.  417  ;  Georgria, 
etc.,  R.  Co.  V,  Smith,  9  Am.  &  Engr.  R.  Cas.  385,  70  Ga.  694  ;  Atlantic 
Express  Co.  v.  Wilmington,  etc.,  R.  Co.,  55  Am.  &  Eng.  R.  Cas.  498, 
111  N.  Car.  463. 

Interstate  Traffic. — As  to  power  of  State  Railroad  Commissioners, 
see  R.  R.  Com.  v.  R.  R.  Co.,  22  S.  Car.  220 ;  26  Am.  &  Eng.  R.  Cas. 
29;  see  26  Am.  &  Eng.  R.  Cas.  47 ;  Merrill  z'.  Boston,  etc..  R.  Co.,  21 
Am.  &  Eng.  R.  Cas.  48,  63  N.  H.  259 ;  Railroad  Commissioners  v. 
Railroad  Co.,  26  Am.  &  Eng.  R.  Cas.  29,  22  S.  Car.  220;  State  v. 
Chicago,  etc.,  R.  Co.,  27  Am.  «&  Eng.  R.  Cas.  15,  70  Iowa,  162. 

Authority  and  Jurisdiction  of  State  Railroad  Comnfiissioners.— 
Pensacola,  etc.,  R.  Co.  f.  Florida,  37  Am.  &  Eng.  R.  Cas.  579,25 
Fla.  310;  McWhorter  v,  Pensacola,  etc.,  R.  Co..  37  Am.  ft  Eng.  R. 
Cas.  560,  124  Fla.  417 ;  R.  R.  Com.  v,  R.  R.  Co.,  26  Am.  A  Eng.  R. 
Cas.  29 ;  Prov.,  etc.,  R.  Co.  v,  Norwich,  22  Am.  &  Eng.  R.  Cas.  493 ; 
Merrill  v.  Boston,  etc.,  R.  Co.,  21  Am.  &  Eng.  R.  Cas.  48,  63  N.  H. 
259  ;  Railroad  Commissioners  z/.  Oregon,  etc.,  R.  Co  ,  17  Oregon  19, 
35  Am.  ft  Eng.  R.  Cas.  542  ;  State  v,  Rogers,  22  Oregon  548,  55  Am. 
&  Eng.  R.  Cas.  530 ;  Bonham  v.  Columbia  R.  Co.,  30  Am.  &  Engr.  R. 
Cas.  177 ;  R.  R.  Com.  v,  R.  R.  Co.,  22  S.  Car.  220,  26  Am.  ft  Eng.  R. 
Cas.  29;  Prov.,  etc.,  R.  Co.  v,  Norwich,  22  ^m.  &  Eng.  R.  Cas.  493 ; 
Merrill  v,  Boston,  etc.,  R.  Co.,  63  N.  H.  259,  21  Am.  ft  Eng.  R.  Cas. 
48 ;  Railroad  Com'rs  v,  Oregon,  etc.,  R.  Co.,  35  Am.&Eng.R.Cas.  542, 
17  Oregon  19;  Moran  v.  Ross,  39  Am.  &  Eng.  R.  Cas.  1,  79  Cal.  159; 
State  V,  Chicago,  etc.,  R.  Co.,  55  Am.  &  Eng.  R.  Cas.  487,  86  Iowa 
641. 

Sanne — To  Fix  Rates. — State  v,  Fremont,  etc.,  R.  Co.,  32  Am.  ft 
Eng.  R.  Cas.  426,  22  Neb.  313  ;  Stone  v.  New  Orleans,  etc.,  R.  Co., 
23  Am.  &  Eng.  R.  Cas.  606,  116  U.  S.  352  ;  Partee  v,  Georgia,  etc., 
R.  Co.,  27  Am.  &  Eng.  R.  Cas.  12,  72  Ga.  347  ;  State  v,  Rogers,  55 
Am.  &  Eng.  R.  Cas.  530,  22  Oregon  348 ;  State  v.  Chicago,  etc.,  R. 
Co.,  55  Am.  &  Eng.  R.  Cas.  487,  86  Iowa  641 ;  Railroad  Commission- 
ers V.  Oregon,  etc.,  R.  Co.,  35  Am.  &  Eng.  R.  Cas.  542,  17  Oregon  65; 
Mercantile  Trust  Co.  v,  Texas,  etc.,  R.  Co.,  51  Fed.  529,  50  Am.  ft 
Eng.  R.  Cas.  559;  Richmond,  etc.,  R.  Co.  v.  Trammel,  55  Am.  ft 
Eng.  R.  Cas.  52,  53  Fed.  196.  Where  the  company  has  charter 
power  to  regulate  rates.  Chicago,  etc.,  R.  Co.  v.  State,  134  U-  S. 
418,  42  Am.  &  Eng.  R.  Cas.  385 ;  Stone  v,  Natchez,  etc.,  R.  Co.,  21 
Am.  &  Eng.  R.  Cas.  17,  62  Miss.  642 ;  Stone  v,  Yazoo,  etc.,  R.  Co., 
21  Am.  &  Eng.  R.  Cas.  6,  62  Miss.  607. 

Sanne— Depot  and  Terminal  Facilities,  Side  Tracks  and  Switches. — 
State  V,  Railroad  Commissioners,  36  Am.  &  Eng.  R.  Cas.  510,  56 
Conn.  308  ;  State  v.  Chicago,  etc.,  R.  Co.,  55  Am.  ft  Eng.  R.  Cas. 
510,  88  Iowa  445 ;  see,  also,  22  Am.  &.  Eng.  R.  Cas.  509. 

Same — Crossings. — Appeal  of  Town  of  Fairfield,  39  Am.  &  Eng. 
R.  Cas.  689,  57  Conn.  167  ;  State  v.  Mason  City,  etc.,  R.  Co.,  85 
Iowa  516,  55  Am.  &  Eng.  R.  Cas.  73  ;  State  v.  Chicago,  etc.,  R.  Co., 
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55  Am.  &  Eng".  R.  Cas.  487,  86  Iowa  641 ;  West  brook's  Appeal,  37 
Am.  &  Engr.  R.  Cas.  486,  57  Conn.  95. 

Same— Order  of  Commissioners  Compelling  Company  to  Rebuild 
Abandoned  Line. — State  v,  Des  Moines,  etc.,  R.  Co.,  (Iowa),  42  Am. 
&  Engr.  R.  Cas.  186. 

Same— Effect  of  Recommendation  of  Commissioners  as  to  Repairs. 
—State  V.  Kansas  Central  R.  Co.,  49  Am.  &  Engr.  R.  Cas.  176. 

Proceedings  without  Complaint. — State  v,  Chicago,  etc.,  R.  Co., 
(Iowa),  55  Am.  &  Eng.  R.  Cas.  487. 

Enforcement  of  Orders — By  Courts. — State  v*  Chicago,  etc.,  R. 
Co.,  55  Am.  &  Eng.  R.  Cas.  487,  86  Iowa  641 ;  State  v.  Fremont, 
etc.,  R.  Co.,  32  Am.  &  Eng.  R.  Cas.  426,  22  Neb.  313 ;  Burlington, 
etc.,  R.  Co.  V.  Dey,  45  Am.  &  Eng.  R.  Cas.  391,  82  Iowa  312;  Rail- 
road Commissioners  v,  Columbia,  30  Am.  &  Eng.  R.  Cas.  177  ;  Rail- 
road Commissioners  v,  Oregon,  etc.,  R.  Co. ,35  Am.  &  Eng'.R.  Cas.  542, 
17  Oregon  65;  State  v.  Mason  City,  etc.,  R.  Co.,  85  Iowa  516,  55  Am.  & 
Eng.  R.  Cas.  73 ;  State  v,  Des  Moines,  etc.,  R.  Co.,  (Iowa),  49  Am. 
&  En^r.  R.  Cas.  186;  State  v,  Kansas  Central  R.  Co.,  (Kan.),  49 
Am.  &  Eng.  R.  Cas.  176,  note,  185. 

Conclusiveness  of  Decisions  of  Commissioners. — Railroad  Com. 
V.  Natchez,  etc.,  R.  Co.,  (Miss.),  21  Am.  &  Eng.  R.  Cas.  17  ;  Pensa- 
cola,  etc.,  R.  Co.  v.  State,  37  Am.  &  Eng.  R.  Cas.  579,  25  Fla.  510 ; 
/n  Re  Pac.  Railway  Commission,  31  Am.  &  Eng*.  R.  Cas.  598,  12 
Sawy.,  (U.  S.),  559;  State  ik  Kansas,  etc.,  R.  Co.,  49  Am.  &  Eng. 
R.  Cas.  176,  47  Kan.  497  ;  Chicago,  etc.,  R.  Co.  v,  Minn.,  134  U.  S. 
418,  38  Minn.  281  ;  State  v,  Fremont,  etc.,  R.  Co.,  32  Am.  &  Eng.  R. 
Cas.  426,  22  Neb.  313 ;  Burlington,  etc.,  R.  Co.  v.  Dey,  45  Am.  & 
Eng.  R.  Cas.  391,  82  Iowa  312. 

Suit  against  Commissioners— Whether  Suit  against  the  State. — 
Reagan  v.  Farmers*  Loan  &  Trust  Co.,  58  Am.  &  Eng.  R.  Cas.  670, 
154  U.  S.  362  ;  McWhorter  v,  Pensacola,  etc.,  R.  Co.,  37  Am.  Sl  Eng. 
R.  Cas.  566,  24  Fla.  417. 

Same — Actions  to  Enjoin. — Richmond,  etc.,  R.  Co.  v.  Trammel,  55 
Am.  &  Eng.  R.  Cas.  520,  53  Fed.  196 ;  McWhorter  v,  Pensacola,  etc., 
R.  Co.,  37  Am.  &  Eng.  R.  Cas.  566,  24  Fla.  417 ;  Mercantile  Trust 
Co.  V,  Texas,  Pac.  R.  Co.,  50  Am.  &  Eng.  R.  Cas.  559;  Chicago, 
etc.,  R.  Co.  V,  Dey,  35  Fed.  66,  37  Am.  dt  Eng.  R.  Cas.  600. 

Same — Jurisdiction  of  Federal  Court. — Reagan  v.  Farmers*  Loan 
&.  Trust  Co.,  58  Am.  &  Eng.  R.  Cas.  670,'  154  U.  S.  362. 

Construction  of  Iowa  Statute. — Burlington,  etc.,  R.  Co.  v.  Dey, 
(Iowa),  45  Am.  &  Eng.  R.  Cas.  391.  For  a  number  of  decisions  of 
the  Iowa  railway  commissioners  upon  different  points,  see  21  Am. 
&  Eng.  R.  Cas.  61,  note. 

Upon  the  Authority  of  the  Nebraska  Board. — See  State  ^^  Fre- 
mont, etc.,  R.  Co.,  23  Neb.  313,  32  Am.  &  Eng.  R.  Cas.  426. 

English  Commission. — See  Hall  v,  London,  etc.,  R.  Co.,  15  Q.  B. 
D.  505,  22  Am.  &  Eng.  R.  Cas.  446. 
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Norfolk  &  Western  R.  Co. 

V. 

HoucHiNs'  Adm'r. 

{Supreme  Court  of  Appeals  of  Virginia^  Dec,  ^,  iSgj,) 

Criterion  of  Co-Service.*— Where  one  employee  is  injured  throug-h 
the  negligence  of  another  employee  of  a  common  master,  the  test 
to  determine  whether  they  were  fellow  servants  is  whether  the  neg*- 
ligent  act  which  resulted  in  the  injury  was  an  act  done  within  the 
performance  of  a  duty  which  the  law  devolved  upon  the  master,  and 
so  non>assignable.  The  test  is  not  whether  the  negligent  employee 
was  given  authority  to  direct  and  order  the  injured  employee. 

Conductor  as  Fellow  Servant  of  Brakeman. — The  conductor  of  a 
railway  train  whose  negligence  in  failing  to  observe  a  rule  of  the 
company  results  in  the  death  of  a  brakeman  on  such  train  is  a 
fellow  servant  of  such  brakeman,  and  the  company  is  not  liable  for 
his  death  so  caused. 

Error  to  Giles  county  circuit  court.     Reversed. 

Fulkerso7iy  Pag'c  dc  Hurt  and  Johnston^  Williams  dc 
Johnston,  for  plaintiff  in  error. 

Georj^e  G.  Junkin  and  Waller  J.  Henson,  for  de- 
fendant in  error, 

Cardwell,  J.  This  is  a  writ  of  error  to  a  judg-- 
ment  in  an  action  of  trespass  on  the  case,  broug-ht  in  the 
caiesuted  circuit  court  of  Giles  county,  by  Joseph  M. 

Swaine,  administrator  of  W.  G.  Houchins, 
deceased,  against  the  Norfolk  and  Western  Railroad 
Company,  to  recover  damages  for  the  death  of  his  in- 
testate, alleged  to  have  been  occasioned  by  the  negli- 
gence of  the  defendant  company. 

The  facts  appearing  from  the  record  are  not  contro- 
verted, and  they  are  as  follows  : 

Houchins  was  killed  about  5:45  a.  m.,  July  15,  1893, 
while  employed  as  front-brakeman,  on  an  extra  west 
bound  freight  train  of  the  defendant  companj',  known 

*See  note  at  end  of  case. 
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as  extra  No,  273,  in  a  collision  near  Shumate,  Giles 
countv,  between  that  train  and  an  east  bound  train  of 
the  defendant  company,  known  as  the  second  section  of 
train  No.  82 — ^a  reg"ular  schedule  train.  The  road  was 
sing-le  tracked  at  the  locality  of  the  accident,  and  both 
trains  were  running*  under  the  gfeneral  train  rules  of 
the  defendant  company  and  not  under  special  order  of 
any  kind.  .  Under  the  general  rules  of  the  defendant 
company  gfoverning-  these  trains,  the  schedule  train 
known  as  No.  82,  and  composed  of  two  sections  num- 
bered 1  and  2,  had  the  right  of  wa3%  and  extra  No.  273 
should  have  waited  at  Shumate  until  both  sections  of 
No.  82  had  passed.  No.  273,  being*  an  extra  train,  was 
inferior  to  both  sections  of  No.  82,  a  regular  schedule 
train,  and  the  movement  of  extra  No.  273  was  accord- 
ingly governed  bj'  the  following  rules  of  the  company : 

"79.  All  trains  are  designated  as  regular  or  extra. 
Regular  trains  are  those  represented  on  the  time  table, 
and  may  consist  of  one  or  more  sections.  All  sections 
of  a  train  except  the  last  must  display  signals  as  pro- 
vided in  rule  No.  36.  Extra  trains  are  those  not  rep- 
resented on  the  time  table.  An  engine  without  cars,  in 
service  on  the  road,  shall  be  considered  a  train." 

**82.  All  extra  trains  are  of  inferior  class  to  all  regu- 
lar trains  of  whatever  class." 

*'83.  A  train  of  inferior  class  must,  in  all  cases,  keep 
out  of  the  way  of  a  train  of  superior  class." 

Rule  83,  being  general  and  of  vital  importance,  is 
printed  in  the  rule  book  of  the  company  in  large  type, 
in  order  to  call  the  particular  attention  of  all  employees 
to  it. 

On  the  morning  of  the  accident,  extra  No.  273  had 
arrived  at  Shumate  and  was  lying  on  the  siding  when 
the  first  section  of  No.  82  passed  displaying  green  sig- 
nals, to  indicate  that  another  train  was  following.  The 
green  signals  were  displayed  as  provided  in  rule  No. 
3(),  to  wit : 

*'36.  Tw^o  green  signals  by  day  and  two  green  lights 
by  night  displayed  in  the  places  provided  for  that  pur- 
pose, on  the  front  of  an  engine,  denote  that  the  train  is 
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followed  by  another  train  running*  on  the  same  schedule, 
and  entitled  to  the  same  time  table  rights  as  the  train 
carrying  the  signals." 

Among  other  rules  of  the  company  governing  the 
entire  train  crew,  under  circumstances  surrounding  the 
train,  extra  No.  273,  on  the  occasion  of  this  accident, 
are  these  : 

'*3.  Every  employee  of  this  company,  whose  duties 
are  in  any  way  prescribed  by  these  rules,  must  always 
have  a  copy  of  them  at  hand  when  on  duty,  and  must 
be  conversant  with  every  rule.  He  must  render  all  the 
assistance  in  his  power  in  carrying  them  out,  and  imme- 
diately report  any  infringement  of  them  to  the  head  of 
his  department." 

*'78.  All  signals  must  be  used  strictly  in  accordance 
with  the  rules,  and  trainmen  and  enginemen  must  keep 
a  constant  lookout  for  signals." 

The  intestate,  brakeman  Houchins,  is  shown  to  have 
received  and  receipted  for  a  book  of  the  rules  of  the 
defendant  company  when  he  entered  its  service  in  April, 
1890,  more  than  three  years  before  his  death. 

It  is  admitted  by  conductor  Miller  and  engineman 
Ranson,  of  extra  No.  273,  who  were  examined  as  wit- 
nesses for  the  plaintiff  in  this  suit,  that  they  saw  the 
green  signals  displayed  on  the  first  section  of  No.  82, 
and  that  they  were  seen  by  brakeman  Houchins,  there 
is  no  room  to  doubt ;  but  when  the  first  section  of  No. 
82  reached  and  stopped  at  Shumate,  the  conductor  and 
all  the  train  crew  of  extra  No.  273,  including  brakeman 
Houchins,  went  to  sleep,  in  utter  disregard  of  their 
duties,  and  when  conductor  Miller  awoke  he  did  not 
know  whether  the  second  section  of  train  No.  82  had 
passed  or  not.  He  awoke,  he  says,  just  as  the  first 
section  of  No.  82  was  leaving  or  had  left  Shumate.  Nor 
did  any  of  the  crew  of  extra  No.  273  know  whether  the 
second  section  of  No.  82  had  passed  or  not.  Brakeman 
Houchins  was  still  asleep  in  the  open  space  between  the 
tracks.  Conductor  Miller,  not  knowing  whether  the 
second  section  of  No.  82  had  passed  or  not,  asked  the 
night  telegraph  operator  at  Shumate  if  second  No.  82 
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had  passed,  and  if  it  was  carrying*  g'reen  sijfnals,  and 
upon  being"  told  by  the  operator  that  it  had  passed  and 
was  not  carrying-  g-reen  sig-nals,  conductor  Miller,  act- 
ing- upon  this  incorrect  information  given  him  by  the 
operator,  aroused  his  engineman,  who  in  turn  awoke 
brakeman  Houchins,  and  train  extra  No.  273  was  taken 
out  of  the  siding*  and  started  on  its  journey^  west,  result- 
ing* in  a  head-on  collision  between  train  extra  No.  273 
and  the  second  section  of  No,  82,  about  one  mile  west 
of  Shumate,  causing-  the  death  of  brakeman  Houchins. 

It  is  further  shown  in  the  evidence  that  the  conductor 
of  extra  No.  273  was  not  waitingf  for  any  sig-nal  from  the 
operator  at  Shumate  to  take  his  train  out  of  the  siding- 
at  that  point,  nor  did  he  receive,  nor  was  he  to  receive, 
any  orders  or  sig-nals  from  or  throug-h  the  operator  for 
the  movement  of  his  train.  No  chang-e  had  been  made 
in  the  semaphore  or  other  fixed  sigfnals  at  Shumate  for 
extra  No.  273  to  leave  that  point,  because  extra  No.  273 
was  running*  under  the  g*eneral  rules.  The  evidence 
clearly  shows  that  the  accident  was  caused  by  the 
neg-lig-ent  conduct  of  conductor  Miller  in  ordering*  his 
train,  extra  No.  273,  out  of  the  sidinj?  at  Shumate  in 
disregard  of  the  general  rules  of  the  defendant  com- 
pany governing*  him  and  his  crew. 

That  any  of  the  servants  of  the  defendant  company 
were  incompetent  was  neither  alleged  nor  proven  ;  nor 
was  there  any  allegation  or  proof  that  the  company  had 
failed  to  furnish  safe  and  suitable  machinery,  appli- 
ances, etc.,  or  failed  to  promulgate  proper  rules  for  the 
government  of  its  servants  ;  in  fact,  the  evidence  of 
both  plaintiff  and  defendant  proved  conclusively  that 
the  rules  of  the  company  would  have  effectually  pre- 
vented the  collision  if  the  conductor  and  train  crew  of 
extra  No.  273  had  not  disobeyed  them.  But  the  con- 
tention of  counsel  for  t)laintiflF  in  error  is,  that  as 
brakeman  Houchins  was  under  the  control  of  and 
subject  to  the  orders  of  conductor  Miller,  the  latter 
stood  in  the  category  of  principal  or  vice-principal  to 
brakeman  Houchins,  and  for  the  negligence  of  conduc- 
tor Miller  the  defendant  company  was  liable. 
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The  only  question,  which  requires  any  particular 
consideration  by  this  court,  is  presented  in  the  instruc- 
tions "XX"  and  '*YY,"  g-iven  at  the  trial,  ex  mero 
motu,  over  the  objection  of  the  plaintiff  in  error, 
which  are  as  follows  : 

**XX."  The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  the  plaintiff's  intestate 
was  killed  by  a  collision  between  two  trains  of  the 
defendant  company,  as  charged  in  declaration,  and 
shall  further  believe  from  the  evidence  that  such  col- 
lision was  caused  by  the  carelessness  and  neg'Iig'ent  act 
of  the  servants  of  the  defendant  company  in  charge  on 
one  of  said  colliding"  trains,  to  wit,  train  No.  273,  and 
shall  further  believe  from  the  evidence  that  all  of  the 
employees  of  the  defendant  company,  on  said  train  No. 
273,  including-  said  intestate,  under  the  rules  of  said 
company,  were  charged  with  the  duty  jointly,  that  is, 
as  a  train  crew,  of  properly  observing  all  danger  sig- 
nals, and  of  providing  generally  for  the  safety  of  the 
movement  of  said  trains,  and  that  such  duty,  to  care 
for  the  safety  and  movement  of  the  trains,  devolved 
upon  all  of  the  employees  thereon,  and  not  upon  one  or 
more  specially,  and  shall  further  believe  from  the  evi- 
dence that  the  death  of  the  plaintiff's  intestate  was 
caused  proximately  by  the  joint  negligence  of  all  of 
said  crew,  including  said  intestate,  then  the  plaintiff 
cannot  recover. 

*'YY."  The  court  instructs  the  jury  that  if  all  the 
employees  of  the  defendant  company  on  extra  No.  273 
were  jointly  and  equally  charged  with  the  duty  of 
providing  for  the  safe  movement  of  said  train,  and,  in 
this  regard,  were  in  equal  authority,  then,  as  to  this 
duty  and  its  proper  discharge,  they  were  fellow  ser- 
vants; but  if,  as  to  this  duty,  said  employees  on  said 
train  were  not  equally  charged  with  the  discharge 
thereof,  but  one  or  more  of  said  employees  were  in 
authority  over  the  others,  then  in  discharge  of  such 
duty,  those  employees  who  were  in  authority  over  the 
others  were  not  fellow  servants  of  those  under  their 
authority,  so  far  as  the  discharge  of  duty  devolving  on 
said  superior  servants  was  concerned. 
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These  instructions  read  together,  but  more  particu- 
larly the  latter,  instructed  the  jury  that  if  conductor 
Miller  was  by  the  rules  of  the  plaintiff  in  error,  in 
authority  over  brakeman  Houchins,  he,  the  conductor, 
was  not  a  fellow  servant  of  brakeman  Houchins.  In 
other  words,  the  instructions  told  the  jury  to  determine 
the  question  of  fellow  service  between  the  conductor 
and  the  brakeman  by  the  gfradations  in  rank  of  the  two 
men  in  the  service  of  the  plaintiff  in  error.  They  did 
not  require  the  jury  to  determine  this  question  by  the 
character  of  the  neglig-ent  act,  causing*  the  injury,  but 
made  the  determination  of  the  question  depend  upon 
whether  the  negligent  servant  was  in  authority  over 
the  injured  servant. 

The  opinion  by  Keith,  P.,  in  N.  &  W.  R.  Co.  v. 
Nuckols,  91  Va.  193,  reviewed,  as  far  as  it  was  deemed 
necessary,  the  former  decisions  by  this  court  upon  the 
questions  of  fellow  service,  and  the  following  proposi- 
tions of  law,  pertinent  to  the  case  at  bar,  were  laid 
down. 

*'l.  A  person  entering  the  service  of  another  assumes 
all  risks  naturally  incident  to  that  employment^  inclu- 
ding the  danger  of  injury  by  a  fault  or  negligence  of  a 
fellow  servant,"  and 

**3.  The  liability  (of  the  master)  does  not  depend 
upon  gradations  in  employment,  unless  the  superiority 
of  the  person  causing  the  injury  was  such  as  to  put 
him  in  the  category  of  principal  or  vice- principal." 

That  is  to  saj^,  that  when  a  person  enters  the  service 
of  another  he  assumes  the  risks  naturally  incident  to 
the  employment,  including  the  danger  of 
injury  by  the  fault  or  negligence  of  another  S'sSJim*/ 
engaged  in  the  same  work  or  employment, 
and  the  me^-e  fact  that  one  engaged  in  the  same  work 
or  employment  is  by  the  rules  of  the  master  for  the 
direction  and  government  of  those  in  his  employ  made 
a  leader,  boss  or  conductor,  or  by  whatever  name  he 
might  be  designated  or  known,  to  see  to  the  execution 
of  the  work,  and  by  the  neglect  of  this  leader,  boss  or 
conductor,  one  engaged  in  the  same  common  work  of 
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the  master  is  injured,  does  not  of  itself  place  the  one 
so  put  in  authority  in  the  categ^ory  of  principal  or  vice- 
principal,  but  the  question  remains  whether  or  not  the 
neg'lig'ent  servant  was  performing  some  duty  which 
the  master  owed  to  the  injured  servant  for  his  safety, 
and  could  not,  therefore,  delegate  to  another,  which  is 
a  mixed  question  of  law  and  fact,  to  be  determined  by  the 
jury  under  proper  instructions.  In  that  case,  it  was 
held  that  a  track  repairer  and  engineman,  thoug'h  in 
different  departments,  were,  by  the  very  nature  of 
their  employment,  brought  into  frequent  contact,  and 
the  risk  of  negligence  by  the  one  must,  therefore,  be 
considered  to  have  been  in  contemplation  of  the  other 
when  service  under  the  common  master  was  accepted. 

The  decision  in  that  case  rested  in  a  larger  degree 
upon  the  reasoning  of  this  court  in  N.  &  W.  R.  Co.  v. 
Donnelly's  Adm'r,  88  Va.  853,  in  which  an  injured 
engineman  was  denied  the  right  of  recovery  of  the 
railroad  company  for  injury  to  him  by  the  neglig'ent 
misconstruction  of  a  right  of  way  order  by  the  conduc- 
tor and  engineman  on  another  train  which  collided  with 
the  train  upon  which  Donnelley  was  running-,  and,  as 
was  well  said  by  Keith,  P.,  in  Nuckol's  case,  supra, 
the  court  by  its  unanimous  opinion  evinced  a  disposi- 
tion to  return  to  the  simple  terms  of  the  rule  stated  by 
Chief  Justice  Shaw  in  Farwells'  case,  4  Mete. 
(Mass.)  49.  It  throws  aside  the  doctrine  of  "inferior 
and  superior"  g'radations  in  employment,  and  of 
*' separate  departments,"  and  states  forcibly  and 
clearly  that  '*all  serving  a  common  master,  working 
under  the  same  control,  deriving*  authority  and  com- 
pensation from  the  same  source,  and  engaged  in  the 
same  general  business,  although  in  different  grades  or 
departments,  are  fellow  servants,  and  take  the  risk  of 
each  other's  negligence." 

In  Nuckol's  case,  supra,  it  is  clearly  shown  that  the 
true  ground  upon  which  the  railroad  company  was  held 
liable  in  the  case  of  Moon's  Admr.  r.  R.  &  A.  R.  Co., 
78  Va.  745,  was  that  the  company  had  been  negligent 
in  keeping  its  track  in  a  g-ood  and  safe  condition  and 
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the  case  one  of  * 'concurrence  of  independent  concurring- 
causes." 

The  cases  decided  by  this  court  subsequent  to  its 
decision  in  N.  &  W.  R.  Co.  r.  Donnelly,  supra^  hold- 
ing* the  doctrine  that  a  conductor  is  not  a  fellow  servant 
of  a  brakeman  under  him,  rested  mainly  upon  Moon's 
case,  supra,  and  the  case  of  Railroad  Co.  v.  Ross,  1V2, 
U.  S.  377,  which  latter  decision  has  been  completely 
overturned  by  the  more  recent  decisions  of  the  same 
court,  and  which  are  in  thorough  accord  with  the  de- 
cision of  this  court  in  Donnelly's  case  and  Nuckol's 
case. 

It  was,  therefore,  properly  said  by  RiELY,  J.,  in  N. 
&  W.  R.  Co.  r.  Ampey,  93  Va.  108,  that  the  question 
of  the  relation  of  a  conductor  of  a  train  to  the  crew 
under  him  was  an  open  question,  to  be  decided  by  this 
court,  when  it  became  necessary. 

That  is  the  precise  question  now  before  us,  and  from 
what  has  gone  before,  the  test  is  not  whether  conductor 
Miller  was  by  the  rules  of  the  plaintiff  in  error  given 
authority  over  his  train  and  of  other  employees  on  it, 
to  direct  and  order  them  but  whether  his  negligent  act 
which  resulted  in  the  death  of  brakeman  Houchins  was 
an  act  done  when  in  the  performance  of  a  duty  which 
the  law  devolved  upon  the  plaintiff  in  error,  and  so  one 
that  is  non-assignable,  for  which  the  matter  is  stfll 
liable  for  one  of  mere  operation. 

In  the  case  of  Richmond  Locomotive  Works  v.  Ford, 
to  be  reported  in  94  Va.,  27  S.  E.  R.  507,  the  question 
was,  whether  a  boss  or  foreman  of  a  gang  of  hands  (of 
which  he  was  a  member)  engag-ed  in  moving  locomotive 
wheels  about  the  yards  of  the  locomotive  works,  which 
were  under  the  manag'ement  of  a  superintendent,  was  a 
fellow  servant  or  vice-principal.  In  that  case  it  was 
held  that  such  a  boss  or  foreman  was  a  fellow  servant 
and  that  the  neg'lipence  was  one  of  the  risks  which  the 
members  of  the  gang-  assumed  when  they  entered  into 
the  service.  It  was  said  by  Buchanan,  J.,  in  the 
opinion  :  ** Where  the  execution  of  work  directed  to  be 
done  by  the  master  or  his  representative  is  entrusted  to 
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a  gang"  of  hands,  it  is  necessary  that  one  of  them  should 
be  selected  as  leader,  boss  or  foreman,  to  see  to  the 
execution  of  the  work.  This  kind  of  superiority  of 
service  is  so  essential  and  so  universal  that  every  work- 
man in  entering"  upon  a  contract  of  service  must  con- 
template its  being"  made  in  a  proper  case.  He  therefore 
makes  his  contract  of  service  in  contemplation  of  the 
risk  of  injury  from  the  negligence  of  another  fellow 
workman.  The  foreman  or  superior  servant 
stands  to  him,  in  that  respect,  in  the  precise  position  of 
his  other  fellow  servants."  See  also  Moore  Lime  Co. 
V.  Richardson's  Admx.  decided  by  this  court  at  its 
present  term. 

What  was  said  in  that  case  is  applicable  to  the  case 
at  bar.     The  running  of  trains  by  a  railroad  company 

is  work  of  such  a  character  as  to  make  it 
f«*«t«r  M  F«i.  essential  that  one  of  the  crew  on  each  train 
Brakcmn.  be  Selected  as  a  leader,  boss,  or  conductor, 

as  he  is  always  known,  to  direct  the  execu- 
tion of  the  work,  and  this  kind  of  superiority,  it  may 
be  said,  is  as  essential  and  universal  in  the  moving  of 
trains  upon  a  railroad  as  in  other  pursuits  where  the 
employees  work  in  squads,  gangs,  or  crews.  Every 
man  in  entering  upon  a  contract  of  service  upon  a  train, 
as  fireman,  engineman  or  brakeman,  must  contemplate 
iffe  being  run  under  the  orders  and  direction  of  a  con- 
ductor, who,  though  designated  as  conductor,  with 
authority  to  control  and  direct  the  men  under  him,  is 
but  a  co-laborer  or  co-workman  with  the  other  members 
of  the  crew,  engaged  in  work  of  mere  operation,  a 
common  employment,  under  one  and  the  same  common 
employer,  from  whom  all  derive  their  authority  and 
compensation.  The  brakeman,  in  entering  the  service 
of  a  railroad  company,  therefore,  makes  his  contract  of 
service  in  contemplation  of  this  superiority  of  service 
in  the  conductor,  and  assumes  the  risk  of  injury  from 
the  negligence  of  his  fellow  vyorkmen  though  it  be  that 
of  a  brakeman,  fireman,  engineman,  or  conductor  ;  and 
all  engaged  upon  the  train,  it  would  seem  clear  upon 
reason  and  authority,  stand  to  each  other  in  the  relation 
of  fellow  servants. 
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We  do  not  mean  to  say  that  under  all  circumstances  a 
conductor  of  a  train  is  to  be  held  a  fellow  servant  with 
the  other  members  of  the  crew,  for  he  may  under  some 
circumstances  be  placed  in  the  category  of  principal  or 
vice-principal,  when  he  is  by  authority  of  the  master 
performing-  a  duty,  which  the  master  is  not  permitted 
by  law  to  delegate  to  another;  but  a  conductor  of  a  train 
is  not  placed  in  the  category  of  principal  or  vice-prin- 
cipal by  the  mere  superiority  given  him  in  the  work  of 
operating  or  moving  his  train. 

The  duties  which  the  master  owes  to  the  servant,  in 
a  case  like  the  one  we  have  under  consideration,  may 
by  abundant  authority  be  stated  as  follows  : 

First.  To  provide  reasonably  safe  and  suitable 
machinery  and  appliances  for  the  business.  This 
includes  the  exercise  of  reasonable  care  in  furnishing 
such  appliances,  and  the  exercise  of  like  care  in  keeping 
the  same  in  repair,  and  making  proper  inspections  and 
tests. 

Second.  To  exercise  like  care  in  providing  and  re- 
taining sufficient  and  suitablie  servants  for  the  conduct 
of  the  business. 

Third.  To  establish  proper  rules  and  regulations 
for  the  service,  and,  having  adopted  such,  to  conform  to 
them. 

The  law  is  equally  as  well  settled  that  the  rfiaster  is 
not  required  to  be  a  guarantor  or  insurer  in  this  behalf, 
but  is  only  required  to  employ  reasonable  and  ordinary 
care  in  selecting  what  he  requires,  and  is  necessary 
for  his  business. 

In  the  recent  case  decided  by  the  Supreme  Court  of 
West  Virginia  (Jackson  v.  N.  &  W.  R.  Co.,  27  S.  E. 
R.  278)  wherein  it  was  held  that  a  conductor  is  a  fellow 
servant  with  a  brakeman  and  other  servants  on  a  train, 
not  a  "vice-principal,"  Brannon,  J.,  in  an  able  opinion 
defines  what  are  and  what  are  not  the  **non-assignable 
duties"  of  a  railroad  company,  and  says  :  **  The  doing  of 
these  things  is  a  duty  of  the  master  to  the  servant  for  the 
latter's  safety.  The  master  can  either  perform  these 
duties  personally,  or  he  may  delegate  their  performance 

8  (N.  s.)  A.  &  E.  R.  Cas.~40 
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to  some  one  else,  whom  the  books  call  ** vice-principal," 
because  he  stands  as  to  these  duties  in  the  place  of  his 
master  ;  but  if  either  fails  in  the  performance  of  a  duty 
in  any  of  these  respects,  and  damage  results  to  a  ser- 
vant, the  master  must  answer.  If,  however,  the  dam- 
agfingf  negflig-ent  act  is  not  one  of  the  things  which  rest 
on  the  master  as  a  duty  to  the  servant  it  is  the  act, 
purely,  of  the  servant,  and  the  injured  servant  must 
look  to  him,  not  to  the  master.  These  duties  falling 
upon  the  master  are  called  "non-assignable  duties'* 
because  he  owes  them  to  the  servant,  and  he  cannot 
assign  them  to  another  to  perform,  and  exempt  himself 
from  liability  for  their  misperformance.  These  duties 
are  sometimes  spoken  of  as  duties  in  construction,  prep- 
aration, and  preservation,  as  contrasted  with  mere 
work  of  operation.  For  instance,  the  constructjon  of 
the  railroad  for  other  work,  the  preparation  of  machin- 
ery and  implements  to  be  used  in  the  business,  the 
preservation  of  the  track  or  working  place,  or  machin- 
ery and  appliances,  in  proper,  safe  condition,  and  the 
selection  of  proper  servants  to  work.  The  master 
having  well  done  his  duty  in  these  things,  their  hand- 
ling and  use  in  the  prosecution  of  the  work  designed  is 
a  work  of  mere  operation,  and  this  work  the  servants 
must  perform  well  in  the  interest  of  their  master  and 
fellow  servants  ;  and  if  one  fails  to  do  so,  and  injures  a 
fellow  ser^'ant,  the  master  is  not  liable,  since  he  cannot 
always  stand  by  and  watch  the  ser\'ant  in  his  every  act 
in  the  carrying  on  or  operation  of  the  business,  and  the 
law  of  necessity  permits  him  to  commit  this  work  of 
mere  operation  to  other  hands."     *     *     * 

Learned  commentators  have  said  :  "The  law  is  se- 
vere enough  in  holding  employers  responsible  for  good 
track,  machinery,  etc.,  etc.,  without  making  them  guar- 
antors for  the  acts  of  every  servant.  You  cannot  make 
the  master  liable  for  an  act  of  mere  operation,  no  mat- 
ter by  what  servant  done.  You  cannot  exempt  him  for 
an  act  not  one  of  mere  operation,  but  of  his  personal 
duty,  though  done  by  any  servant.  If  he  does  the  act 
in  person,  he  is  liable  regardless  of  the  act."  Wharton 
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on  Neg.,  sec.  205  ;  Beach  on  Contributory  Negligence, 
sees.  302  and  303. 

The  rule  known  as  the  rule  of  * 'superior  servant," 
that  is,  where  the  negligent  servant  is  in  grade  of  em- 
ployment superior  to  the  injured  one,  or  where  one 
ser\'ant  is  placed  by  the  master  in  a  position  of  subordi- 
nation, and  subject  to  the  orders  and  control  of  another 
in  such  a  way  and  to  such  an  extent  that  the  servant  so 
placed  in  control  may  reasonably  be  regarded  as  repre- 
senting the  master  as  his  alter  ego  or  vice-principal,  and 
if  the  inferior  servant  is  injured  by  the  negligence  of 
the  superior  servant,  the  master  is  liable,  originated,  it 
may  be  said,  in  the  ca«e  of  Railway  Co.  v.  Ross,  supra; 
and  nearly  all  the  decisions  of  the  other  courts  holding 
to  the  doctrine  that  a  conductor  of  a  train  was  a  vice- 
principal,  standing  in  the  shoes  of  his  master,  because 
given  authority  and  control  over  his  train  and  of  the 
other  employees  on  it,  &c.,  are  traceable  to  the  **Ross 
Case"  as  the  authority  upon  which  the  decision  mainly 
rested.  But  the  doctrine  enunciated  in  the  *'Ross 
Case"  has,  as  we  have  before  said,  been  overthrown 
by  the  more  recent  decisions  of  the  United  States  su- 
preme court,  among  which  are  :  Railroad  Co.  v.  Baugh, 
148  U.  S.  368  ;  Railroad  Co.  v.  Hambly,  154  U.  S. 
349  ;  Railroad  Co.  v.  Kingan,  160  U.  S.  259 ;  Railroad 
Co.  V.  Peterson,  162  U.  S.  346  ;  Railroad  Co.  v.  Char- 
less,  162  U.  S.  359  ;  Oakes  et  aL^  Receivers,  v.  Mase, 

165  U.  S.  363 ;  Alaska  Treadwell  G.  Co.  v.  Whelan, 
recently  by  U.  S.  Court,  not  yet  oflBcially  reported  ; 
and  Martin  v,  Atchison,  Topeka  &  Santa  Fe  R.  Co., 

166  U.  S.  399.  In  the  last  case,  only  Justice  Harlan 
dissented. 

In  the  case  of  Railroad  Co.  v.  Peterson,  supra,  the 
court  carefully  reviews  the  subject,  and  holds  that  a 
foreman  of  a  gang  of  laborers,  having  in  charge  the 
superintendence  of  the  gang  in  working,  with  power 
to  hire  and  discharge  hands,  and  exclusive  charge  of 
their  direction  and  management  in  their  employ,  is  a 
fellow  servant,  in  fact  and  in  law,  with  others  of  the 
gang,  and  that  the  company  is  not  liable  for  an  injury 
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received  by  one  of  them  from  the  negligfence  of  the 
foreman,  because  of  their  fellow  servancy.  The  sylla- 
bus in  that  case  is  :  1.  That  the  mere  superiority  of 
the  neglig-ent  employee  in  position  and  in  power  to  give 
orders  to  subordinates  is  not  a  ground  for  such  liabil- 
ity. 2.  That  in  order  to  form  an  exception  to  the  gen- 
eral law  of  nonliability,  the  person  whose  neglect 
caused  the  injury  must  be  one  who  was  clothed  with 
the  control  and  management  of  a  distinct  department, 
and  not  of  a  mere  separate  piece  of  work  in  one  of  the 
branches  of  service  in  a  department.  3.  That  when 
the  business  of  the  master  is  of  such  great  and  diversi- 
fied extent  that  it  naturally  and  necessarily'  separates 
itself  into  departments  of  service,  the  persons  placed 
by  the  master  in  charge  of  these  separate  branches  and 
departments,  and  given  control  therein,  may  be  consid- 
ered, with  reference  to  employees  under  them,  vice- 
principals  and  representatives  of  the  master,  as  fully 
as  if  the  entire  business  of  the  master  were  placed  by 
him  under  one  superintendent. 

Elliott,  in  his  recent  work  on  Railroads,  vol.  3,  sec. 
1330,  says  :  '*There  is  comparatively  very  little  con- 
flict upon  the  question  as  to  whether  trainmen  engaged 
in  operating  the  same  train  are  fellow  servants,  the 
very  decided  weight  of  authority  holding  them  to  be 
fellow  servants.  This  seems  to  us  the  only  rule  that 
can  be  defended  on  principle  ;  for  such  employees  are, 
in  the  strictest  sense,  engaged  in  the  service  of  a  com- 
mon master,  their  service  is  of  the  same  general  char- 
acter, and  the  object  of  the  service  is  a  common  one. 
*  *  *  We  cannot  perceive  how  the  doctrine  which 
declares  that  employees  of  the  same  train  are  not  fel- 
low servants  can  be  upheld  without  violating  the  prin- 
ciple that  the  details  of  operating  a  railroad  do  not 
pertain  to,  or  form  a  part  of,  the  master's  duty." 

And  in  section  1331,  the  same  author  says  :  *'It  seems 
to  us  that  the  rule  must  be  the  same  whether  the  train- 
men are  engaged  on  the  same  train  or  on  different 
trains.  There  is,  as  we  think,  no  valid  reason  for  dis- 
criminating between  cases  where   the  employees  are 
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engaged  in  operating  the  same  train  and  cases  where 
they  are  engaged  in  operating  different  trains.  In  both 
cases  they  are  employed  in  the  same  line  of  service,  and 
b3'  a  common  master." 

In  the  view  taken  by  this  learned  author  we  fully 
concur,  and  in  addition  to  the  numerous  authorities 
cited  by  him  in  favor  of  the  doctrine  that  trainmen, 
although  engaged  on  different  trains,  are  fellow  ser- 
vants, many  others  may  be  cited,  among  which  are : 
3  Wood  Ry.  Law,  1788 ;  Wood's  Master  and  Servant, 
sec.  448  ;  Story's  Agency,  sec.  453  ;  Webb  Poll  Torts, 
121 ;  7  Amer."  &  Eng.  Enc.  Law,  834,  and  notes; 
Hawkins  v.  Railroad,  142  N.  Y.  416 ;  McElHgott  v. 
Randolph  (Conn.)  22  Ate.  1094 ;  Railway  Co.  v.  Smith 
(Texas)  13  S.  W.  562  ;  Harrison  v.  Railroad  Co.  (Mich.) 
44  N.  W.  R.  1034 ;  Coke  Co.  v.  Peterson  (Ind.  Sup.) 
35  N.  E.  R.  7 ;  Railway  Co.  v.  Smith,  59  Ala.  245 
Jenkins  v.  Railroad  Co.  (S.  C.)  18  S.  E.  R.  182 
Mechem's  Agency,  sec.  668  ;  Amy  z\  Meek,  96  Ky.  192 
Railroad  Co.  v.  Donnelley,  88  Va.  853  ;  and  N.  &  W. 
R.  Co.  V.  Nuckols,  stipra. 

Judge  Cooley  in  his  work  on  Torts,  7  Ed.  pp.  639- 
640,  says :  "In  some  quarters  a  strong  disposition  has 
been  manifested  to  hold  the  rule  (of  fellow  service)  not 
applicable  to  the  case  of  a  servant  who  at  the  time  of 
the  injury  was  under  the  general  direction  and  control 
of  another,  who  was  intrusted  with  duties  of  a  higher 
grade,  and  from  whose  negligence  the  injury  resulted. 
But  it  cannot  be  disputed  that  the  negligence  of  a  ser- 
vant of  one  grade  is  as  much  of  the  risks  of  the  busi- 
ness as  the  negfligence  of  a  servant  of  any  other  ;  and  it 
seems  impossible,  therefore,  to  hold  that  the  servant 
contracts  to  run  the  risks  of  negligent  acts  or  omissions 
on  the  part  of  one  class  of  servants,  and  not  those  of 
another  class.  Nor,  on  grounds  of  public  policy,  could 
the  distinction  be  admitted,  whether  we  consider  the 
consequences  to  the  parties  to  the  relation  exclusively, 
or  those  which  affect  the  public,  who,  in  their  dealings 
with  the  employer,  may  be  subjected  to  risks.  Sound 
policy  seems  to  require  that  the  law  should  make  it  for 
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the  interest  of  the  servant  that  he  be  not  himself  negli- 
g-ent,  but  also  that  any  neg'lig'ence  of  others  in  the  same 
employment  be  properly  g-uarded  against  by  him,  so 
far  as  he  may  find  it  reasonably  practicable,  and  be 
reported  to  his  employer,  if  needful ;  and  in  this  regard, 
it  can  make  little  difference  what  is  the  g'rade  of  the 
neg'lig'ent  servant,  except  as  the  superior  authority  may 
render  the  negligence  more  dangerous,  etc.  See  also 
authorities  cited  in  note  1  p.  643,  Cooley  on  Torts,  supra. 

In  England  and  in  some  of  the  states  of  the  Union, 
this  question  of  fellow  service  is  controlled  by  statute, 
but  we  have  no  such  statute  in  our  state,  and  the  doc- 
trine enunciated  in  N.  Sc  W.  R.  Co.  v.  Donnelley, 
supra,  and  N.  &  W.  R.  Co.  v.  Nuckols,  supra^  sus- 
tained by  the  most  eminent  commentators,  and  a  great 
majority  of  the  adjudicated  cases,  whose  reasoning  is 
followed  in  the  decision  of  this  case,  must  be  regarded 
as  the  settled  law  with  us  until  the  law-making  power 
of  the  state  may  deem  it  proper  to  change  it. 

It  follows  that  we  are  of  opinion  that  instructions 
*'XX"  and  *'YY"  given  by  the  court  below  are  erro- 
neous and  should  not  have  been  given,  nor  should 
the  other  instructions  given  at  the  instance  of  the 
plaintiff,  which  we  have  not  deemed  it  necessary  to 
set  out  at  length  in  this  opinion,  but  which  are  in  con- 
flict herewith. 

The  judgment  of  the  circuit  court  must,  therefore, 
be  reversed  and  annulled  and  the  cause  remanded  for  a 
new  trial  to  be  had  in  accordance  with  this  opinion. 


NOTK. 

Railway  Conductor  as  a  Vice-Principal. — The  above  decision  by 
the  supreme  court  of  Virg^inia  and  that  of  the  supreme  court  of 
West  Virg-inia  in  the  case  of  Jackson  v.  Norfolk  and  Western  R.  Co., 
6  Am.  &  Kng.  R.  Gas.,  N.  S.,  455,  are  striking^ly  important  ruling's 
on  this  vexed  question.  They  clearly  show  the  tendency  of  our 
courts  to  escape  from  the  vicious  doctrine  commonly  known  as  the 
**superior  servant  limitation"  on  the  fellow-servant  rule,  which  was 
given  such  an  impetus  by  the  holding  of  the  federal  supreme  court 
in  the  famous  **Ross  Case."  If  there  is  any  sound  law  or  fair  reason 
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whatever  in  the  fellow-servant  rule,  thej'  are  dissipated  entirely  by 
the  distinction  sought  to  be  introduced  by  those  courts  which  declare 
that  the  rank  or  superior  g-rade  of  the  culpable  servant  is  an  all 
controlling  factor.  But  when  the  United  States  supreme  court  was 
made  to  see  the  error  of  its  way,  and,  in  the  Baugh  Case  (149  U.  S. 
368,  54  Am.  &  Kng.  R.  Cas.  328,)  practically  overruled  the  Ross  decis- 
ion, the  current  of  authority  seemed  to  set  the  other  way,  and  now 
our  best  courts  are  affirming  the  true  test  of  co-service,  vtz,^  that 
the  rank  or  grade  of  the  negligent  servant  is  immaterial,  the  nature 
of  the  act  out  of  which  the  injury  arose  being  the  criterion.  The 
conductor  of  a  railway  train,  in  the  performance  of  the  duties 
usually  delegated  to  such  an  employee,  although  perhaps  vested 
with  a  little  more  authority  than  the  other  train  hands,  has  dele- 
gated to  him  none  of  the  personal  duties  which  the  railway  company 
owes  to  its  employees,  and  is,  in  every  way,  the  fellow  servant  of 
the  brakeman,  iireman  and  engineer.  If  this  is  the  law,  the  doc- 
trine which  deals  almost  entirely  with  the  station, rank  or  authority  of 
the  employees  involved  is  wrong.  The  only  issue  which  should  arise 
when  a  fellow-servant  case  gets  into  court,  is  whether  the  act  which 
was  negligently  performed  or  omitted,  was  one  of  the  duties  which 
the  master  owed  to  the  servant  under  the  circumstances.  As  their 
duties  are  well  understood  and  have  often  been  defined,  the  applica- 
tion of  the  true  rule  is  comparatively  without  difficulty.  On  the  other 
hand,  as  1  remarked  almost  ten  years  ago,  *'the  doctrine  of  the 
superior  servant  limitation,  being  principally  an  erroneous  deduc- 
tion from  the  language  of  the  old  reports  wherein  certain  servants 
are  called  vice-principals,  is  founded  upon  false  theories,  and  its 
systematic  and  consistent  application  is  impossible.  It  cannot  be 
a" correct  rule  of  law." — W,  M.  McKinney. 
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Hai.1. 
Norfolk  &  Western  Railroad  Go. 

{Supreme  Court  of  Appeals  of  West   Virginia,  November  20,  iSgj, 

Charleston,) 

Penal  Statutes.* — A  penal  statute  is  one  which  imposes  a  forfeiture 
of  penalty  for  transg'ression  of  its  provisions  or  for  doing"  a  thing 
prohibited. 

Strict  Construction  of  Penal  Statutes. — Penal  statutes  must  be 
construed  strictly. 

Penalty — Nature. — A  penalty  is  in  the  nature  of  punishment  for 
the  nou-performance  of  an  act,  or  for  the  performance  of  an  unlaw- 
ful act,  and  involves  the  idea  of  punishment,  whether  enforced 
with  a  civil  or  criminal  action  or  procedure. 

Carriers — Liability  for  Overcharge  by  Conductor.* — A  railroad 
company  is  not  liable  for  the  penalty  of  $500.00  for  overcharge  of 
freight  or  passenger  rates  under  clause  V,  ch.  54,  p.  559,  code  1891, 
for  the  mere  charge  of  it  by  a  conductor,  unless  the  company  au- 
thorized or  approved  the  act. 

(Syllabus  by  the  Court.) 

[ohnston  &  Hale  and  A.  JV.  /Reynolds,  for  plaintiff 
in  error. 
Rucker  &  WoodSy  for  defendat  in  error. 

Brannon,  J.  Hall  brought  an  action  of  debt  against 
the  Norfolk  &  Western  Railroad  Company  to  recover 
the  fixed  penalty  of  S500.00  imposed  upon  railroads  by 
clause  V,  ch.  54,  sec.  820,  code  1891,    for  overcharge 

0  iiioi  of  coirt     ^^  rates,  and  recovered  judgment,  and  the 

company  sued  out  this  writ  of  error.  The 
first  question  of  decisive  importance  is  whether  the  act 
of  the  conductor  in  making  the  alleged  overcharge 
binds  the  company  in  the  absence  of  evidence  that  it 
was  ordered  or  ratified  by  it.  It  is  clear  that  the  prin- 
cipal is  liable  for  a  tort  done  by  its  agent  in  an  action 

for  the  recovery  of  damages  to  compensate 
[»»TiMri^-u»bii-  one  injured  by  such  tort  when  committed  in 
b)  uuocur.       the  course  of  the  agent's  employment,  though 

the  principal  did   not  authorize,  participate 

*See  notes  at  end  of  case. 
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in,  or  ratify  the  act,  and  though  it  was  done  without 
his  authority,  and  even  ag-ainst  his  orders.  This  lia- 
bility is  based,  not  on  the  idea  of  the  agent's  authority, 
but  on  public  policy.  One  without  ifault  is  hurt  by 
another's  agent  in  the  course  of  the  principal's  busi- 
ness, and  that  principal  must  make  reparation.  The 
test  is  whether  the  act  was  done  in  the  course  of  the 
performance  of  the  principal's  business,  not  whether 
the  agent  had  authority  to  do  the  act.  1  Am.  &  Eng. 
Enc.  L.,  1151  (2  Ed.),  1  Elliott  on  Railroads,  sees.  213, 
214;  and  Gregory  zk  Co.,  37  W.  Va.  606;  Gillingham 
f.  Co.  35  /rf.,  588,  592.  It  is  different  in  cases  of  con- 
tract. The  act  must  be  within  the  authority  there.  It 
is  also  clear  that  whilst  the  principal  is  liable  civilly 
for  the  acts  of  the  agent,  he  is  not  liable  criminally  ; 
he  is  liable  for  acts  civil  in  their  nature,  not  those 
criminal  or  penal  in  nature,  unless  done  by  his  author- 
ity, or  assent,  or  approval.  1  Am.  &  Eng.  Enc.  L., 
(2  Ed.)  1161  ;  Lewis'  case,  4  Leigh,  664.  Such  being 
the  law,  what  is  the  cast  of  the  act  done  by  the  con- 
ductor in  this  case,  if  it  was  done  ?  If  an  overcharge 
in  passenger  or  freight  rates  is  made  by  a  railroad  com- 
pany, the  act  is  made  a  misdemeanor  by  clause  XVa. 
code,  p.  565,  with  very  severe  punishment,  and  for  the 
act  an  indictment  lies^  and  the  fine  goes  to  the  State. 
For  the  very  same  act  a  penalty  of  S500.00  is  given  the 
party  aggrieved,  by  clause  V,  in  addition  to  the  fine  to 
the  State,  and  in  addition  to  the  right  to  recover  the 
amount  of  excessive  charge  collected  by  the  company, 
as  this  penalty  is  cumulative  and  does  not  deprive  the 
party  of  his  civil  action  for  money  had  and  received  in 
wrong.  4  Elliott  on  Railroads,  sec.  1564,  8  Am.  & 
Eng.  Enc.  L.  924 ;  Hutchinson  on  Carriers,  sec.  756  v. 
Thus  for  mere  compensation  the  wronged  party  has 
his  civil  action  for  money  had  and  received  for  his 
wrong,  and  also  a  right  to  demand  the  S500.00  penalty. 
They  are,  in  their  nature,  different  things.  No  one 
would  say  that  upon  an  indictment  for  the  misdemeanor 
the  act  would  be  treated  otherwise  than  a  criminal  act. 
The  very  same  act  carries  wnth  it;  a  penalty  of  $500.00 
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to  the  individual,  not  for  compensation  to  him  to  re- 
dress his  actual  loss,  but  purely  for  punishment.  In 
this  case  Hall  was  overcharged,  if  at  all,  only  38  cents 
on  a  ride  of  four  miles  and  of  course  the  penalty  is  not 
for  compensation  but  punishment.  The  act  thus  has 
two  punitive  penalties.  One  to  the  State,  the  other  to 
the  individual,  for  one  and  the  same  act  which  is  a  pub- 
lic wrong  entailing"  two  penalties;  you  cannot  make  two 
civil  actions  for  compensating  the  party  out  of  that  act. 
but  you  can  out  of  one  act  of  public  wrong  make  two 
penalties.  The  defendant  has  been  held  liable  for  the 
crime  of  its  conductor,  when  it  neither  ordered  it,  nor 
ratified  it,  nor  knew  of  it,  but  the  act  was  against  its 
published  rates  and  in  violation  of  its  directions  to  the 
conductor  to  collect  only  lawful  fares  by  the  tariflF 
rates  furnished  him.  If  he  did  that  act,  he  did  it  bj' 
mistake  or  in  violation  of  orders.  I  take  it  that  the 
Legislature  did  not  intend  to  punish  the  corporation,  if 
innocent,  with  such  severe  penalties.  I  can  readily  see 
that  it  is  just  and  good  policy  to  thus  punish  a  railroad 
company  for  such  wrong  if  done  by  its  authority  or 
with  its  approval,  but  we  ought  not  to  give  that  liber- 
ality of  construction  to  the  statute  which  imposes  such 
injustice,  because  it  is  a  highly  penal  statute,  and  its 
words  do  not  make  the  company  liable  for  unauthorized 
acts  of  agents,  nor  does  reason  or  justice  call  for  it, 
and  penal  statutes  are  to  be  strictly  construed  and  ap- 
plied only  to  cases  plainly  within  them  and  their  rea- 
sonable intent.  Under  this  principle  it  must  be  shown 
that  the  company  ordered  or  approved  the  act,  as  it 
was  held  the  company  must  have  approved  running 
cars  on  Sunday,  or  authorized  it  to  make  it  liable  for 
the  penalty  fixed  for  such  act.  In  State  ^^  I.  &  O. 
Co.,  15  W.  Va.  362,  389.  There  the  acts  of  its  officers 
did  not  bind  it  for  the  penalty  because  it  did  not  appear 
that  the  company  authorized  or  approved  the  act. 
That  case  settled  this  one  in  favor  of  the  defendant. 
The  latest  work  on  railroads,  of  high  and  standard 
authority,  Elliott  on  Railroads,  sec.  715,  says,  *'  on  the 
other  hand  it  is  held  that  statutes  relating  to  crimi- 
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nal  offences  and  all  statutes  which  impose  as  punish- 
ment any  penalties,  pecuniary  or  otherwise,  or  for- 
feitures of  money  or  other  property,  or  which  provides 
for  the  recovery  of  damages  beyond  just  compensation 
to  the  party  injured,  either  recovered  in  a  suit  by  the 
State  or  a  private  individual,  are  penal  in  the  sense  that 
they  fall  under  the  rule  of  strict  construction.  This  is 
the  only  doctrine  that  can  be  defended  on  principle." 
Statutes  of  the  character  involved  in  this  case,  imposing* 
penalties  for  overcharges,  have  been  held  penal  and 
subject  to  rigid  construction.  Hines  v, 
Wilmington,  etc.,  Co.,  95  N.  C.  434  ;  Louis-  5jJ;^^f''fJJ2"*" 
ville  Co.  V.  Commonwealth,  4  Am.  &  Eng.  suutoi. 
R.  Cas.  (N.  S.)  93.  So  a  statute  giving 
a  penalty  for  leaving  a  gate  swing  open  over  a  high-way 
was  held  penal  in  Allen  v.  Stephens,  29  N.  J.  L-  509.  In 
Brooks  V.  Western  Co.,  56  Ark.,  an  act  imposing  a 
penalty  for  refusing  to  transmit  telegrams  over  the 
line  was  held  penal  and  not  to  include  the  act 
of  refusing  to  deliver  a  telegram  after  its  trans- 
mission. The  opinion  very  appropriately  says  what 
is  applicable  to  this  case  that  '*the  statute  is  penal 
and  its  terms  cannot  be  extended  beyond  their  obvious 
meaning.  Where  there  is  a  doubt,  such  an  act  ought 
not  to  be  construed  to  inflict  a  penalty  which  the  legis- 
lature may  not  have  intended.  This  is  a  familiar  rule 
of  construction.  Applied  to  this  case,  it  resolves  the 
question  in  favor  of  the  company,  for  it  cannot  be  said 
that  the  language  plainly  implies  the  intention  to  visit 
a  penalty  for  a  refusal  to  deliver  a  message  after  it  has 
been  transmitted."  All  penal  statutes  are  construed 
strictly  and  not  **extended  by  mere  imjflication  to  in- 
clude cases  or  acts  not  clearly  described  by  the  words." 
23  Am.  &  Eng.  Enc.  L.,  374-5,  18  Id.  270.  ''Penal 
statutes  are  those  by  which  punishments  are  imposed 
for  transgression  of  the  law.  They  are  construed 
strictly,  and  more  or  less  so  according  to  the  severity 
of  the  penalty.  When  a  law  imposes  a  punishment 
which  acts  upon  the  offence  alone  and  not  as  a  repara- 
tion to  the   party  injured,  and    where   it   is-  entirely 
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within  the  discretion  of  the  law-giver,  it  will  not  be 
presumed  that  he  intended  it  should  extend  further 
than  his  expression  ;  and  humanity  would  require  that 
it  should  be  so  limited  in  construction/'  Sutherland 
on  Stat.  Construe,  sec.  208.  It  does  not  make  the 
statute  any  the  less  penal  that  the  penalty  is  enforced 
by  an  action  in  form  civil.  That  matter  relates  only 
fc    ..    .  *_       to  the  procedure.       A  penalty   "is   in  the 

nature  or  punishment  for  the  non-pertorm- 
ance  of  an  act,  or  for  the  performance  of  an  unlawful 
act.  It  involves  the  idea  of  punishment  whether  en- 
forced by  a  civil  or  criminal  procedure."  Anderson's 
Law.  Die.  763,  quoted  in  an  excellent  case  on  the  sub- 
ject, Wolverton  x\  Taylor,  132  111.  197,  22  Am.  St.  R. 
524.  Endlich  on  Interpretation  of  Statutes,  sec.  331, 
says  :  **It  is  immaterial  for  the  purpose  of  the  appli- 
cation of  the  rule  of  strict  construction,  whether  the 
proceeding's  for  the  enforcement  of  the  penal  law  be 
criminal  or  civil.  Thus  an  act  giving"  a  party  injured 
any  civil  action  for  the  recovery  of  a  penalty  imposed 
upon  a  public  ofl&cer  for  charging  illegal  fees,  is  a 
penal  act ;  so  that  the  taking  of  excessive  fees  by  a 
person  after  the  expiration  of  his  office,  for  service 
done  while  in  office,  is  beyond  the  reach  of  the  act." 
In  Virginia  the  statute  ag'ainst  usury  has  been  several 
times  held  to  be  penal,  requiring*  proof  beyond  rational 
doubt.  Brockenbrough  v.  Spindle,  17  Gratt.  pp.  21,  33. 
I  think  my  construction  of  clause  V  is  strengthened 
by  looking  at  clauses  XV  and  XVa  as  all  are  in  pari 
materia  and  in  the  same  act.  Clause  XV  enacts  that 
any  willful  violation  of  the  act  by  any  railroad  corpora- 
tion shall  be 'deemed  a  forfeiture  of  its  franchise. 
Would  any  reasonable  person  say  that  a  paltry  over- 
charge of  38  cents,  as  in  this  case,  by  a  conductor 
without  authority  or  approval  of  the  company,  would 
visit  upon  it  the  dreadful  penalty  of  forfeiture  of  its 
franchise  ?  You  would  not  by  liberal  construction  do 
this.  Then  why,  for  the  very  same  act,  impose  the 
heavy  penalty  of  $500.00  to  the  individual,  not  for  com- 
pensation-but  for   punishment?    Clause   XVa  enacts 
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that  '*Any  railroad  company  or  corporation  *  *  * 
their  officers  or  ag^ents  who  shall  charg-e,  demand  or 
receive  more  than  the  lawful  charg-es,  for  transporta- 
tion or  travel  upon  their  railroad,  shall  for  each  offense 
be  g'uilty  of  a  misdemeanor,  and  upon  conviction  shall 
be  fined  not  less  than  $100.00  or  more  than  $500.00." 
That  means  that  where  the  corporation  authorizes  it, 
it  shall  be  liable  ;  but  where  it  is  the  unauthorized  act 
of  the  agent,  he  is  liable.  The  agent  or  officer  is  not 
liable  to  the  $500.00  penalty  under  clause  V,  he  is  not 
mentioned  there,  and  to  impose  it  on  the  corporation,  it 
must  be  authorized  or  approved.  It  must  be  its  will- 
ful act,  like  the  act  required  under  clause  XV,  to  lose 
its  franchise.  Indeed,  it  may  be  a  question  whether 
any  officer's  unauthorized  act,  whether  he  be  high  or 
low,  could  subject  a  corporation  to  these  severe  penal- 
ties— whether  it  would  not  require  company  action,  or 
action  by  some  one  authorized  to  fix  rates,  to  bind  the 
company  ;  for  a  mere  subaltern  could  not. 

Under  these  principles  error  was  committed  prejudi-r 
cial  to  the  defendant  upon  the  trial  in  g-iving*  plaintiff's 
instructions  1  and  2;  the  former  telling*  the  jury  that  it 
was  not  incumbent  upon  the  plaintiff  to  prove  his  case 
beyond  a  reasonable  doubt,  but  by  a  mere  preponder- 
ance of  the  evidence  ;  the  latter  stating  that  the  mere 
collection  of  60  cents  by  the  conductor  rendered  the 
company  liable.  And  error  was  committed  in  refusing 
defendant's  instructions  1  and  2  ;  the  former  instructing 
that  if  the  conductor  collected  60  cents  and  that  the 
company  had  a  schedule  of  rates  for  the  government  of 
its  conductors  in  collecting  fares  from  passengers,  and 
that  a  duplicate  of  it  was  furnished  to  the  conductor, 
and  that  it  was  against  the  rules  of  the  company  for 
the  conductor  to  charge  the  plaintiff  more  than  the 
rates  fixed  by  said  schedule,  and  if  said  rates  were  not 
more  than  the  law  allowed,  ihen  the  jury  must  find  for 
the  defendant ;  and  No.  3  instructing  that  before  the 
jury  could  find  for  the  plaintiff  they  must  believe  from 
the  evidence,  to  the  exclusion  of  every  reasonable 
doubt,  that  the  company  charged  the   plaintiff   more 
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than  was  allowed  by  law,  and  that,  notwithstanding- 
the  conductor  charg^ed  60  cents,  which  was  more  than 
the  law  allowed,  if  the  jury  believed  that  the  rules  of 
the  company  did  not  allow^  the  conductor  to  chargfe  the 
plaintiff  more  than  was  allowed  by  law,  and  that  he 
acted  in  violation  of  the  rules  of  the  company,  the  act 
of  the  conductor  was  not  the  act  of  the  company.  The 
court  erred  in  not  setting  aside  the  verdict  of  the  jury 
as  there  was  no  evidence  tending-  to  show  that  the 
company  authorized  or  ratified  the  act,  and  on  the  con- 
trary it  was  clearly  shown  to  be  against  the  rules  of 
the  company.  I  think  there  was  no  error  in  rejecting 
pleas  1  and  2,  fixing  one  year  as  a  limitation.  If  an^^^ 
statute  applied,  it  would  be  five  years  under  code,  ch. 
104,  sec.  12. 
Reversed  and  new  trial  granted. 


NOTES. 

Penal  Statutes. — We  heg  to  acknowledge  our  iadebtedness  to  the 
able  brief  of  counsel  for  the  Norfolk  &  Western  Railroad  Compa- 
ny, which  was  kindly  furnished  us  by  Joseph  I/.  Doran,  General 
Solicitor  of  the  Norfolk  &  Western  Railroad  Co. 

The  following  authorities  define  penal  statutes  aod  hold  that 
they  must  be  strictly  construed :  Sutherland  on  Construction  of 
statutes,  section  358;  18  Am.  A  Kng.  Enc.  of  I^aw,  270;  5  Wait*s 
Action  and  Defense,  pages  156,  157  and  158 ;  Bond  v,  Wabash,  St. 
Louis  &  Pacific  R.  R.  Co.,  23  Am.  &  Eng.  R.  Cas.  608  (Iowa,  Dec.  15, 
1885)  ;  Murray  v.  Gulf,  Colorado  &  Santa  Fe  R.  R.  Co.,  22  Id,  464 
(63  Texas,  407)  ;  Whitehead  &  Stokes  v,  Wilmington  A  Weldon  R. 
R.  Co.,  9  /d.  168  (North  Carolina,  1882). 

So  in  Hines  v.  Wilming-ton,  etc.,  R.  Co.,  95  N.  C.  434,  a  statute 
imposing*  penalties  on  railroad  companies  for  discriminations  in 
freight  rates  was  held  penal,  and  was  accordingly  construed  with 
the  utmost  strictness. 

And  in  Allen  v.  Stevens,  29  N.  J.  Iv.  509,  an  act  authorizing  the 
recovery  of  the  penalty  for  leaving  open  a  swinging  gate  erected 
across  a  by-road  is  penal,  and  should  be  construed  sti^ctly. 

And  in  Brooks  v.  Western  Union  Telegraph  Company,  56  Ark. 
224,  an  act  imposing  a  penalty  on  the  telegraph  company  for  refus- 
ing to  ^'transmit  over  its  wires  to  localities  on  its  line'*  any  message 
tendered  for  transmission  is  penal,  and  the  court  refused  to  con- 
strue the  act  so  as  to  impose  a  penalty  for  refusing  to  deliver  a 
message  after  it  had  been  transmitted. 

And  in  the  very  recent  well-considered  case  of  Louisville  &  N.  R. 
Co.  V,  Commonwealth  (Kentucky,  18%),  4  Am.  &  Eng.  R.  Cas.,  N. 
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S.,  193,  a  statute  imposing^  a  fine  upon  railroad  companies  forcharg*- 
ing*  more  than  a  just  and  reasonable  rate  for  the  transportation  of 
passeng-ers  and  freight  was  held  void  for  uncertainty  in  failing  to 
prescribe  a  standard  of  what  was  just  and  reasonable. 

The  Kentucky  case  last  cited  illustrates  the  strictness  with  which 
the  courts  have  dealt  with  penal  legislation  similar  to  that  involved 
in  the  case  at  bar. 

Same — Overcharges  in  Freights  and  Fares. — The  legislature  has 
the  right  to  fix  a  money  penalty  upon  a  railroad  company  for 
charging  more  than  the  fixed  maximum  rates  of  toll  for  carriage  of 
freight  and  passengers.  State  z/.  Winona  &  St.  P.  R.  Co.,  19  Minn. 
434  <  Gil.  377). 

If  a  railroad  receives  for  transportation  a  carload  of  merchandise 
to  a  station  on  its  road  where  it  delivers  the  goods,  and  they  are 
accepted  by  the  consignee,  and  charges  more  than  it  charges  for 
transporting  the  same  a  greater  distance,  it  is  liable  to  the  penalty 
imposed  by  N.  H.  Laws  of  1859,  ch.  55,  although  by  the  original 
contract  the  merchandise  was  to  be  transported  to  a  more  distant 
station.  Osgood  v.  Concord  R.  Co.,  21  Am.  &  Eng.  R.  Cas.  44,  63 
N.  H.  255. — Reviewing  Com,  V.  Worcester  Sl  N.  R.  Co.,  124  Mass. 
561. 

By  implication  Tex.  Rev.  St.  art.  4258,  providing  for  a  penalty  of 
S500  for  an  overcharge  in  a  passenger  fare,  is  repealed  by  the  act  of 
April  10,  1883.  Etter  v,  Missouri  Pac.  R.  Co.,  2  Tex.  App.  (Civ. 
Cas.)  48. 


Perth  General  Station  Committee 

V. 

Ross. 

{App,  Cas.  1897,) 

Stations — Right  to  Exclude  Persons.* — Apart  from  any  facilities 
granted  by  the  railway  commissioners,  a  railway  company  have 
the  right  of  excluding  from  their  stations  all  persons  except  those 
using  or  desirous  of  using  the  railway  ;  and  may  impose  upon  the 
rest  of  the  public  any  terms  they  think  proper  as  the  condition  of 
admittance.  And  it  follows  that  a  railway  company  who  have  an 
hotel  of  their  own  within  the  limits  of  the  station  may  qualify  their 
permission  to  other  hotel  proprietors  and-their  servants  to  have  free 
access  to  the  platform  with  the  condition  that  on  those  occasions  no 
hotel  servant  shall  wear  a  distinctive  badge  or  livery. 

So  held  (Lord  Morris  dissenting),  reversing  the  decision  of  the 
second  division  of  the  court  of  session. 

Railway  Commissioners. — The  jurisdiction  to  determine  whether 
there  is  a  statutory  right  to  demand  from  a  railway  company  a 
facility  or  privilege  belongs  exclusively  to  the  railway  commis- 
sioners. 

*See  notes  at  end  of  case. 
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Appeal,  from  a  decision  of  the  second  division  of 
the  court  of  session  in  Scotland.     23  R.  885. 

The  facts  are  sufficiently  given  in  the  opinion  of 
Lord  Watson. 

May  11,  13,  17,  24.  Asher,  D.  F.,  and  Balfour,  ^. 
C  (of  the  Scottish  Bar),  for  the  appellants.  The  ap- 
pellants were  incorporated  by  the  Perth  General  Sta- 
tion Act,  1865,  and  the  property  of  the  general  station 
at  Perth  and  the  works  and  premises  connected  there- 
with are  vested  in  them.     They  hold  the  station  for  the 

stated  "^^  ^^  ^^  North  British,  Caledonian,  and 

Highland  Railway  Companies,  whose  trains 

arrive  at  and  depart  from  the  station.     The  appellants 

are  composed  of  representatives  nominated  by  the  said 

companies. 

The  question  is  whether  the  appellants,  as  owners 
of  the  station,  are  not  entitled  to  prevent  persons  from 
entering  the  station,  who  come,  not  as  passengers  or  as 
intending  passengers,  nor  for  the  purpose  of  transact- 
ing business  with  the  appellants  or  the  said  companies, 
but  only  to  accompany  others  who  are  to  be  passengers, 
or  to  meet  others  who  are  expected  to  arrive  as  passen- 
gers, by  the  trains  departing  from  or  arriving  at  the 
station. 

The  appellants  contend  that  they  are  the  absolute 
owners  of  the  station  except  in  so  far  as  their  rights  are 
modified  by  statute,  or  facilities  are  granted  by  the 
railway  commissioners.  They  have  the  power  to  ex- 
clude all  persons  not  passengers  or  desirous  of  using  the 
railway  who  attempt  to  enter  the  station  without  their 
permission.  There  is  no  doubt  that  it  is  to  the  interest 
of  the  appellants  to  give  every  reasonable  facility  ;  but 
as  the  absolute  legal  right  has  been  claimed,  they  con- 
test the  right  of  any  individual  to  send  hotel  servants, 
either  with  or  without  uniforms,  on  to  the  platform  to 
meet  passengers.  See  Case  v.  Storey,  (1869)  L.  R. 
4  Ex.  319,  326. 

[Lord  Macnaghten  mentioned  Barker  v.  Midland 
Ry.  Co.,  (1856)  18  C.  B.  46.] 
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That  case  shows  that  it  is  only  the  person  who  can 
or  is  about  to  contract' with  the  company  who  can  make 
objection  .at  common  law  to  exclusion.  See  also  Beadell 
V.  Eastern  Counties  Ry.  Co.,  (1857)  2  C.  B.  (N.  S.) 
509,  1  Nev.  &  Mac.  56;  Painter  v.  Brig-hton  and  South 
Coast  Ry.  Co.,  (1857)  INev.  &  Mac.  58;  Ilfracombe 
Public  Conveyance  Go.  v.  London  and  South  Western 
Ry.  Co.,  (1868)  1  Nev.  &  Mac.  61.  The  right  claimed 
here  is  not  a  right  belonging  to  a  passenger,  nor 
has  any  passenger  put  forward  a  complaint  ; 
it  is  the  landlord  of  an  hotel  who  is  insisting 
on  the  right  of  his  servant  to  be  on  the  platform. 
If  the  respondent,  as  an  hotel  proprietor  or  as  a  member 
of  the  public,  claims  facilities,  he  cannot  bring  his  action 
for  them  at  common  law  until  he  vindicates  his  right  to 
them  before  the  railway  commissioners:  Railway  and 
Canal  TraflSc  Act  1854  (17  &  18  Vict.  c.  31),  and  the 
Regulation  of  Railways  Act,  1873  (36  &  37  Vict.  c.  48). 

The  first  finding  of  the  court  of  session  (*)  is  a  spe- 
cial finding  of  the  fact :  6  Geo.  4,  c.  120,  s.  40 ;  and  if 
the  thing  which  the  respondent  has  done  is  a  trespass, 
the  appellants  are  entitled  to  an  interdict  against  that 
thing  being  repeated.  There  being  no  special  circum- 
stances found,  if  the  finding  is  correct  it  is  a  general 
affirmance  of  the  right  of  everybody  to  do  the  same ; 
but  it  cannot  be  admitted  that  even  every  passenger 
has  a  right  to  have  a  friend  to  meet  him  on  the  plat- 
form. It  is  not  found  that  the  respondent's  '*boots" 
went  to  the  station  at  the  request  of  a  passenger,  or 
that  that  would  be  a  reasonable  request  of  a  passenger 
to  make ;  nor  is  anything  found  as  to  the  services 
which  the  *'boots"  rendered,  or  was  intended  to  render. 
In  fact,  the  finding  only  comes  to  this — that  persons 
had  intimated  that  they  were  coming.  But  the  only 
right  passengers  have  is  to  travel  according  to  the 
public  professions  held  out  to  them  by  the  railway  com- 
pany, which  do  not  include  the  right  to  be  met. 

As  to  the  interdict  originally  asked  (t),   it  can  be 

(*)  Given  in  Lord  Watson's  opinion, 
(t)  Sec  Lord  Watson's  opinion. 

8  (N.  s.)  A.  &  E.  R.  Cas.— 41 
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modified,  or  a  declaration  made,  the  form  of  the  appli- 
cation being-  sufficient  to  apply  the  law.  Wherever  an 
illeg-al  act  has  been  done  and  threatened  to  be  repeated, 
a  court  of  equity  will  interfere.  The  question  is,  has 
the  respondent  a  legal  right  to  do  the  thing  he  asserts 
a  right  to  do  in  his  letter  of  July  1,  1895,  namely,  that 
he  was  resolved  to  send  his  "boots"  to  the  station 
wearing  the  badge  and  uniform  of  his  hotel,  whereby 
his  customers  might  be  attended  to  on  arrival  ?  The 
appellants  contend  that  he  has  not  this  absolute  legal 
right ;  and  there  is  no  difficulty  in  restraining  the 
respondent  from  doing  what  he  claims  a  right  to  do. 

[They  also  cited  Johnson  r.  Midland  Ry.  Co.  (1849) 
4  Ex.  367,  372.] 

The  Hon.  F.  Thesig'er^  for  the  respondent.  It  can 
be  inferred  from  the  findings  that  on  each  occasion  the 
respondent  sent  his  ''boots'*  to  the  station,  passengers 
had  intimated  their  intention  of  coming.  The  respond- 
ent claims  the  right  to  be  on  the  platform  through  the 
right  of  the  passenger  who  intends  to  arrive.  It  is 
necessary  to  see  what  facilities  railway  companies  hold 
out  to  travellers.  If  a  passenger  is  an  invalid,  the 
company  holds  out  to  him  that  he  will  be  allowed  to  be 
attended  by  his  attendant ;  if  a  child,  the  company 
always  allows  its  guardian  to  meet  it  at  the  arrival 
platform.  They  allow  a  servant  to  meet  his  master. 
They  also  allow  a  passenger  to  be  met  by  an  omnibus 
or  a  carriage.  Relying  on  this  usage,  which  has  grown 
up  and  which  the  railways  have  fostered,  the  hotel 
"boots"  must  be  held  to  be  upon  the  platform  at  the 
invitation  of  the  appellants.  The  respondent  does  not 
threaten  to  come  upon  the  platform,  but  says  the  appel- 
lants, having  invited  him,  through  the  passengers,  to 
use  the  station,  the  appellants  cannot  prohibit  the 
respondent's  "boots"  from  wearing  a  particular  badge 
and  uniform.  By  3  &  4  Vict.  c.  97,  s.  16,  there  was  a 
summary  remedy  of  arrest  and  trial  before  a  justice  for 
the  alleged  trespass  ;  which  proceeding  ought  to  have 
been  adopted. 

[Lord  Watson.  To  have  this  point  decided  by  a 
magistrate  would  have  been  most  inconvenient.] 


Am.  &  Engr.    ADMISSION  TO  STATION  PREMISES.  643 

R.  Caa. 

Perth  Gen.  Station  Committee  v.  Rosa. 

The  interdict  asked  is  too  vague  and  gfeneral ;  and, 
if  granted  in  those  terms,  the  respondent  would  be 
particularly  interdicted,  and  more  so  than  the  * 'boots" 
from  any  other  hotel.  [He  cited  Jessel,  M.  R.,  in 
Mulliner  v.  Midland  Ry.  Co.  (1879)  11  Ch.  D.  611,  619) 
and  Marriott  v.  London  and  South  Western  Ry.  Co. 
(1857)  1  C.  B.  (N.  S.)  499  ;  1  Nev.  &  Mac.  47.] 

Asher^  D.  /^.,  in  reply. 

The  House  took  time  for  consideration. 

July  27.  Lord  Halsbury,  L.  C.  My  lords,  in 
this  case  I  have  no  doubt  whatever  of  the  power  of  the 
station  committee  to  reg"ulate  the  use  of  the  station — 
"To  regulate  it  even  in  the  case  of  passengers  actually 
going*  and  arriving"  ;  and  these  words  I 
have  quoted  from  the  judgment  of  the  Lord  tJ^l^wTRSwi. 
Justice  Clerk.  His  lordship  adds  that 
they  must  be  subject  nevertheless  to  being  put  right  if 
they  take  any  steps  in  the  "regulation  of  the  station 
which  are  not  truly  steps  of  reasonable  regulation,  but 
steps  which  thev  have  np  right  to  take."  And  so  far 
I  do  not  differ  if  those  words  point  to  the  station  com- 
mittee of  the  railway  company  itself  being  set  right  by 
the  appropriate  tribunal.  But  I  am  of  opinion  that  the 
station  is  absolutely  the  property  of  the  railway  com- 
pany, and  that  the  rights  of  the  railway  company  are 
just  as  absolute  in  the  first  instance  as  those  of  any 
other  proprietor.  That  by  appeal  to  the  appropriate 
tribunal  they  may  be  compelled  to  permit  passengers 
and  traffic  under  a  variety  of  conditions  under  proper 
orders  of  court  is  true  ;  but  that  against  their  will  any 
member  of  the  public  has  a  right  to  force  himself  upon 
the  platform  or  into  the  booking-office  I  cannot  agree. 

The  public  has  a  right  to  go,  and  has  a  right  to  enter 
into  a  contract  with  them  ;  and  the  railway  company 
may  be  compelled  if  they  refuse,  either  by  action  at  the 
suit  of  the  complaining  party  or  by  an  application  to 
the  railway  commissioners.  But  I  should  be  sorry  to 
throw  any  doubt  on  the  absolute  right  of  the  railway 
company  in  the  first  instance  to  regulate  their  own 
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traffic  in  their  own  way,  and  to  refuse  access  ta  their 
station  under  the  circumstances  stated  in  this  case. 
Of  course  it  would  be  represented  as  a  ludicrous  exer- 
cise of  authority  to  prescribe  the  dress  in  which 
persons  may  approach  their  station  ;  but  I  can  quite 
understand  the  inconvenience  which  mig"ht  result  to  the 
passengers,  that  is  to  say,  to  the  public,  if,  apart  from 
the  annoyance  of  actual  solicitation  of  custom  for 
various  hotels  outside,  the  persons  who  rush  in  ta 
solicit  custom  should  do  it  by  conspicuous  badges 
describing  the  hotel  to  which  they  bejong. 

I  do  not  believe  that  any  actual  inconvenience  to  the 
public  can  result  from  the  recognition  of  the  right  of 
the  railway  company  to  carry  on  their  business  in  their 
own  way.  Their  own  interest  is  the  best  security 
that  their  strict  legal  right  will  not  be  abused, 

I  think  there  would  be  some  difficulty  in  framing  am 
interdict  in  the  language  originally  asked,  but  the 
order  which  your  lordships  have  agreed  to  is  such  that 
I  think  no  inconvenience  will  arise  ;  and  I  am  of 
opinion  that  the  interlocutor  appealed  from  ought  to  be 
reversed,  and  the  order  which  your  lordships  have 
agreed  upon,  which  is  as  follows,  substituted  :  [His 
lordship  then  read  the  order  at  the  end  of  this  report.] 

Lord  Watson.  My  lords,  this  appeal  is  from  a 
judgment  of  the  second  division  of  the  court  of  session, 
which  recalls  and  in  substance  reaffirms,  two  interlocu- 
tors pronounced  in  the  sheriff  court  of  Perthshire  by 
the  sheriff-substitute  and  the  sheriff.  Your  lordships 
are,  therefore,  bound  to  treat  the  findings  of  fact  con- 
tained in  the  interlocutor  appealed  from  as  having  the 
force  and  effect  of  the  special  verdict  of  a  jury.  The 
effect  of  these  findings  cannot,  in  the  present  case,  be 
fully  appreciated  without  referring  to  the  circumstances 
which  gave  rise  to  the  litigation,  which  appear  on  the 
face  of  the  record,  and  are  not  in  dispute. 

The  respondent,  Alexander  Ross,  is  a  hotel-keeper, 
being  tenant  of  the  Royal  British  Hotel,  Leonard 
Street,  Perth,  in  the  vicinity  of  the  general  railway 
station,  the  property  and  management  of   which  are 
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vested  by  statute  in  the  appellants,  for  behoof  of  cer- 
tain companies  who  use  the  station  for  the  purposes  of 
their  traffic.  Until  the  date  of  this  action  the  appiel- 
lants,  who  have  a  hotel  of  their  own  within  the  limits 
ef  the  station,  permitted  all  the  hotel-keepers  in  Perth, 
including*  the  respondent,  to  have  free  access  to  the 
platforms  by  themselves  and  their  servants,  for  the 
purpose  of  actompanying*  their  g-uests  to  the  train  by 
which  they  were  departing,  and  of  meeting  them  upon 
their  arrival ;  but  that  privilege  was  qualified  by  the  • 
condition  that  no  servant  should,  on  these  occasions, 
wear  a  distinctive  badge  or  livery. 
♦  The  respondent  was  dissatisfied  with  the  condition, 
©f  which  he  admittedly  had  notice,  and  on  July  1,  1895, 
he  intimated  by  letter  to  the  appellants'  station-master, 
•*Iam  resolved  to  send  my  'boots'  to  Perth  General 
Station  wearing*  the  badge  and  uniform  of  my  hotel, 
whereby  my  customers  may  be  attended  to  on  arrival 
here,  as  they  are  at  other  railway  and  steamboat  sta- 
tions over  the  country."  That  intimation  was  followed 
up  by  the  respondent  sending  his  **boots,"  with  badge 
and  uniform,  to  the  passenger  platforms  on  numerous 
occasions  during*  the  month  of  July,  1895,  who  on  all 
these  occasions  refused  to  leave  the  station  when  re- 
quested to  do  so  by  the  officials  of  the  appellants. 

On  July  26,  1895,  the  appellants  presented  a  petition 
to  the  sheriff  court  of  Perthshire  at  Perth,  craving*  to 
have  the  respondent,  by  himself  or  by  his  servants, 
interdicted  (1)  from  unlawfully  entering  or  trespassing* 
upon  any  of  the  railways,  stations,  or  other  works  or 
premises  of  the  appellants  ;  (2)  in  particular  from  so 
entering  or  trespassing*  in  or  upon  the  Perth  General 
Railway  Station,  or  other  works  or  premises  therewith 
connected,  while  wearing  the  uniform  or  badge  of  the 
Royal  British  Hotel  ;•  and  (3)  from  waiting  the  arrival 
©f  passenger  trains  therein  for  the  purpose  ot  obtaining* 
customers  for  said  hotel.  The  respondent  by  his  de- 
fense denied  that  he  or  his  servants  had  committed  any 
trespass,  and  alleged  that  the  object  of  the  appellants 
in  preventing  hotel  servants  from  coming  to  their  plat- 
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forms  with  badges,  or  in  uniform,  was  to  g-ive  a  prefer- 
ence to  their  own  Station  Hotel,  to  his  prejudice.  His 
fifth  plea  in  law  is  to  the  effect  that  *'  the  object  of  the 
petition  being"  an  attempt  to  restrict  the  liberty  of  the 
defender  Ross,  or  his  servants,  in  the  matter  of  wear- 
ing a  uniform  or  badge,  is  illegal,  and  the  pursuers  are 
not  entitled  to  interdict." 

A  proof  was  led  before  the  sheriff- substitute,  who» 
on  February  13,  1896,  issued  an  interlocutor  containing* 
various  findings  of  fact  and  law,  by  which  he  refused 
the  prayer  of  the  petition.  The  basis  of  the  decision 
is  indicated  in  one  of  the  learned  judge's  findings, 
which  is  to  the  effect  that  the  appellants,  "  as  proprie- 
tors of  said  station,  hold  their  said  property  under  the 
condition  of  their  not  preventing  its  convenient  use  by 
any  member  of  the  railway-travelling  public,  or  with 
the  presence  therein  of  the  keeper  or  servants  of  the 
hotel  where  such  traveller  has  been  staying,  or  which 
he  may  propose  to  go  to,  except  in  so  far  as  is  neces- 
sary for  the  proper  management  and  control  of  the 
station  and  for  the  securing  of  which  the  pursuers  have 
power  to  make  such  regulations  or  by-laws  as  they 
may  think  necessary."  The  learned  judge  appears  to 
have  been  of  opinion  that,  it  not  having  been  proved  to 
his  satisfaction  that  the  presence  of  the  respondent  in 
the  station  by  himself  or  his  servants,  interfered  with 
the  proper  control  and  management  thereof,  their  ex- 
clusion would,  in  point  of  law,  constitute  an  illegal  in- 
terference with  the  convenience  of  the  members  of  the 
railway-travelling  public.  The  sheriff,  on  April  17, 
1896,  affirmed  the  judgment  of  his  substitute,  apparently 
in  deference  to  these  or  similar  considerations. 

On  appeal  to  the  court  of  session,  the  secon4  division 
of  the  court,  on  June  26,  1896,  by  the  judgment  sub- 
mitted to  review,  recalled  the  interlocutors  of  the  sher^ 
iff  and  his  substitute,  and  found  in  fact,  **(1)  That  the 
defender  did  not,  by  himself  or  his  servants,  enter  the 
pursuers'  station  except  for  the  purpose  of  accompany- 
ing passengers  who  were  leaving  his  hotel,  or  of  meet- 
ing passengers  who  had  intimated  that  they  were  to 
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arrive  at  the  defender*s  hotel ;  and  (2)  that  neither  the 
defender  nor  his  servants  ever  caused  any  obstruction 
to  or  inconvenience  at  the  pursuers'  station."  Their 
lordships  found  in  law,  upon  these  finding's  of  fact, 
that  the  appellants  were  not  entitled  to  interdict,  and 
they  therefore  refused  the  petition,  with  expenses  in 
the  court  of  session  and  in  the  inferior  court. 

The  logical  connection  between  these  two  findings 
of  fact,  and  between  thetn  and  the  conclusion  of  law 
which  is  deduced  from  them,  is  not  supplied  by  any 
finding,  and  is  not  very  apparent.  The  first  would  be 
a  pertinent  finding  if  it  could  be  affirmed  that  every 
hotel-keeper  and  his  servants  have,  at  common  law  or 
by  statute,  an  absolute  right  to  enter  any  railway 
station  and  use  its  platform,  if  they  go  there  for  the 
purpose  of  accompanying  or  meeting  passengers  who 
are  either  leaving  or  have  intimated  an  intention  of 
coming  to  their  hotel,  so  long  as  their  presence  does 
not  cause  obstruction  or  inconvenience.  In  that  case  it 
would  be  within  the  competency  of  an  ordinary  court 
of  law  to  enforce  such  legal  right.  It  is  obvious  that 
the  second  finding  might  apply,  with  equal  truth,  to 
many  persons  who  enter  a  station  without  having  any 
legal  right  to  do  so.  The  judgment,  as  framed,  does 
not  deal  directly  with  that  which  is  the  real  and  only 
question  in  the  case,  namely,  what  legal  right  has  the 
respondent  to  use  the  general  station  at  Perth  without 
the  leave  and  against  the  will  of  its  proprietors  ?  As  to 
the  views  entertained  by  the  learned  judges  of  the 
court  of  session  upon  that  point,  very  little  informa- 
tion can  be  gleaned  from  the  opinions  which  they  de- 
livered at  the  advising  of  the  case.  I  find  in  all  of  them 
g'reat  stress  is  laid  upon  the  circumstance  that  it  is 
within  the  power  of  the  appellants,  if  they  think  fit,  to 
frame  regulations  for  the  use  of  their  station,  and  to 
submit  them  for  the  sanction  of  the  board  of  trade  ; 
and  that  these  regulations,  if  approved  of  by  the  board, 
will  be  enforceable  under  penalties.  Some  of  the 
learned  judges  have  expressly  said,  whilst  others  have 
plainly  sugg'ested,  that   the  proper  course  for  the  ap- 
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pellatits,  in  dealingf  with  such  claims  as  are  advanced 
by  the  respondent,  is  to  proceed  by  way  of  reg'ulation, 
subject  to  the  sanction  of  the  board  of  trade,  and  not 
by  interdict  in  a  court  of  law.  I  cannot  concur  in  that 
opinion.  It  appears  to  me  that  such  regfulations  are 
only  intended  to  g-overn  the  conduct  of  those  persons 
whom  the  owner  of  the  station  cannot  exclude,  or 
whom  he  may  choose  to  admit.  When  their  rigfht  is 
permissive  merely,  and  the  permission  is  conditional, 
I  can  see  no  reason  why,  in  order  to  enforce  the  condi- 
tion, a  regulation  sanctioned  by  the  board  of  trade 
should  be  required.  I  do  not  think  it  was  intended  by 
the  legislature  that  the  board  of  trade,  in  sanctioning 
regulations  of  that  kind,  should  have  jurisdiction  to 
determine  what  members  of  the  public^  if  any,  being 
neither  travellers  nor  interested  in  goods  traffic,  shall 
have  the  right  to  use  a  station,  or  what  facilities  are  to 
be  allowed  to  those  who  are  entitled  to  use  it. 

The  claim  which  the  respondent  sets  up  is,  in  sub- 
stance, that  he  and  his  hotel  servants  have 
luHeri!  ^•""**'    an  absolute  legal  right  to  enter  upon  and  use 

the  passenger  platforms  of  Perth  General 
Station  without  observing  the  conditions  which  the 
appellants  have  attached  to  their  admission.  In  my 
opinion,  that  is  a  claim  beyond  the  cognizance  of  a 
court  of  law,  which  can  only  deal  with  legal  rights  as 
they  exist,  arid  not  with  rights  as  they  might  possibly 
have  existed  if  the  railway  commissioners  had  been 
applied  to,  and  had  affirmed  their  existence.  The 
learned  sheriflF-substitute,  in  affirming  by  his  interloc- 
utor as  one  of  the  grounds  of  his  decision  that  the' 
recognition  of  the  respondent's  claims  to  their  full  ex- 
tent would  be  of  convenience  to  members  of  what  he 
terms  the  railway-traveling  public,  does  not  seem  to 
have  thought  that  he  was  invading  the  province  of  the 
railway  commission.  Yet  it  hardly  admits  of  doubt 
that  jurisdiction  to  determine,  in  the  first  instance, 
whether  the  respondent  has  a  statutory  title  to  demand 
the  privilege  which  he  claims,  and,  in  the  event  of  his 
having  a  title,  to  determine  whether  and  how  far  his 
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claims  ouig-ht  to  be  allowed,  belong-s  exclusively  to  the 
commissioners.  According-ly,  these  are  questions  with 
which  I  conceive  that  I  hav€  nothings  to  do  in  the  pres- 
ent case,  and  upon  the  merits  of  which  I  -desire  to 
express  no  opinion. 

Apart  from  any  facilities  which  mig^ht  by  possibility 
be  given  him  by  the  rail>)\'ay  commissioners,  whose  in- 
tervention has  never  been  invoked  either  by  the  re- 
spondent or  by  any  one  in  his  behalf,  ha^  the  respondent 
any  rig-ht,  capable  of  being-  legally  enforced,  to  use  the 
appellants'  station  at  all,  or  upon  any  other  conditions 
than  the  appellants  choose  to-  prescribe  ?  That  is  the 
cardinal  question  in  this  case,  and  one  to  which  I  can- 
not find  that  any  attempt  has  been  made  to  give  a  satis- 
factory reply  in  the  courts  below.  The  respondent 
makes  no  claim  as  one  of  the  members  of  the  traveling 
public,  or  as  a  person  interested  in  goods  conveyed  by 
rail  to  or  from  the  appellants'  station.  His  counsel,  in 
the  absence  of  any  materials  for  a  stronger  argument, 
very  fairly  and  plausibly  maintained  that  the  respond- 
ent was  invited  to  use  the  station,  and  that,  when  using 
it  in  response  to  such  invitation,  he  could  not  be  de- 
prived of  his  natural  liberty  to  clothe  his  servant  with 
any  badge  or  garment  which  he  chose;  and  also  that 
the  adoption  of  an  hotel  badge  or  uniform  was  required 
in  the  interest  and  for  the  convenience  of  railway  trav- 
elers who  were  to  arrive  at  the  station  on  their  way  to 
his  hotel.  The  first  of  these  arguments  fails,  because 
it  is  not  shewn  that  any  invitation  was  held  out  to  the 
respondent  which  was  not  coupled  with  the  intimation 
that  he  was  not  to  send  any  servant  to  the  station  with 
a  badge  or  uniform.  As  regards  the  second,  it  is  suffi- 
cient for  the  purposes  of  this  case  to  say  that  the 
respondent  is  not  one  of  the  railway-traveling  public 
who  frequent  his  hotel.  So  far  as  appearsr  none  of 
them  have  complained  that  facilities  to  which  they  were 
entitled  have  been  withheld  from  them  by  the  appel- 
lants ;  and,  even  if  they  had  just  cause  of  complaint, 
they  could  have  no  redress  except  by  an  application  to 
the  railway  commissioners. 
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It  is  no  doubt  true  that  whilst  the  appellants  are 
vested  with  the  ownership  and  administration  •  of  the 
station,  their  statutory  powers  were  conferred  upon 
them  by  the  legislature,  as  in  the  case  of  railway  com- 
panies, with  a  view  to  the  accommodation  of  the  public. 
But  the  legfislature  has  not  committed  to  the  ordinary 
tribunals  of  the  country  the  duty  of  determining* 
whether  the  implied  oblig-ation  of  giving-  accommoda- 
tion to  the  public  has  been  duly  fulfilled.  When  a 
member  of  the  public  having  the  right  to  use  a  railway 
or  a  station  has  reason,  or  without  reason  thinks  fit,  to 
complain  that  some  facility  which  he  ought  to  have  has 
been  withheld  from  him,  and  that  an  undue  preference 
had  been  shewn  to  others  in  the  same  position,  a  court 
of  law  can  give  him  no  remedy.  He  must  resort  to  the 
tribunal  which  the  legislature  has  constituted  for  that 
purpose,  the  railway  commissioners  ;  and,  until  they 
have  decided  in  his  favour,  he  is  not  in  a  position  to 
say,  and  no  court  would  be  justified  in  holding,  that  he 
stands  possessed  of  the  right  which  he  asserts. 

His  claims  to  use  the  appellants'  station,  which  have 
been  maintained  in  defence  by  the  respondent,  appear 
to  me  to  be  in  excess  of  any  legal  right  which  he  pos- 
sesses. In  my  opinion,  so  long  as  there  is  no  decision 
to  the  contrary  by  the  railway  commissioners  in  an  ap- 
plication to  them  by  some  person  having  a  proper  title, 
it  is  within  the  discretion  of  the  appellants  either  to 
exclude  him  and  his  servants  from  the  station,  or  to 
admit  them  upon  such  conditions  as  may  be  thought  fit. 
The  right  of  the  respondent,  if  he  can  be  said  to  have 
any  right,  must  depend  upon  the  extent  of  the  license 
accorded  to  him  by  the  appellants.  It  might  have 
been  a  reasonable  course,  had  it  been  adopted  at  an 
earlier  stage  of  these  proceedings,  to  stay  the  present 
suit  until  the  respondent  had  an  opportunity,  either  by 
himself  or  through  some  other  person  having  a  more 
direct  interest,  of  endeavoring  to  bring  his  claims, 
such  as  they  are,  under  the  consideration  of  the  rail- 
way commissioners.  But,  seeing  that  the  respondent 
has  persisted  in  relying  upon  his  supposed  legal  rights. 
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With  the  barren  result  of  three  years'  unprofitable  liti- 
gation, I  think  your  lordships  ought  now  to  dispose  of 
the  case  as  it  stands. 

This  action,  although  in  the  form  of  a  petition  for 
interdict,  was  obviously  brought  for  the  purpose  of 
obtaining  the  judgment  of  a  court  of  law  upon  the  rela- 
tive rights  of  the  parties  as  they  existed  at  the  date  of 
the  petition,  and  still-exist.  And,  although  the  conclu- 
sions for  interdict  are  so  framed  that  they  might  be 
made  to  square  with  that  view  of  their  relative  rights 
which  I  have  ventured  to  suggest,  I  have  come  to  the 
conclusion  that  the  more  expedient  course  for  your 
lordships  to  follow  is  to  make  a  declaratioa  in  regard  to 
the  right,  or  want  of  right,  of  the  respondent  in  such 
terms  as  will  not  exclude  him  from  the  benefit  of  any 
order  or  regulation  which  may  hereafter  be  made  by 
the  railway  commissioners.  I  am  satisfied  of  the  com- 
petency of  taking  that  course  ;  and  I  see  no  reason  to 
apprehend  that  the  respondent  will  proceed  to  act  in 
excess  of  his  rights  as  defined  by  the  House. 

Lord  Davby.  My  lords,  the  judgment  I  am  about 
to  read  is  that  of  my  noble  and  learned  friend,  Lord 
Macnaghtcn,  who  is  engaged  at  the  present  time  at 
the  Judicial  Committee  of  the  Privy  Council,  and  has 
requested  me  to  read  his  opinion. 

Lord  Macnaghtbn.  My  lords,  the  real  question 
at  issue  upon  this  appeal  is  a  very  simple  one,  though 
it  has  been  complicated  to  some  extent  by  the  terms  in 
which  the  pursuers  have  framed  their  prayer  for  relief, 
and  by  the  mass  of  irrelevant  matter  with  which  both 
parties  have  incumbered  the  case. 

The  appellants  are  a  committee  nominated  by  three 
railway  companies,  whose  lines  meet  at  the  general 
station  in  Perth.  They  are  incorporated  by  the  Perth 
General  Station  Act,  1865.  The  act  vests  the  station 
in  them  for  the  benefit  of  their  constituents.  The 
respondent  is  the  lessee  and  manager  of  an  hotel  in 
Perth  known  as  the  Royal  British  Hotel.  On  behalf 
of  himself  and  his  servants  he  claims  to  be  entitled,  as 
of  right,  to  enter  the  station  for  the  purpose  of  accom- 
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panying"  hotel  visitors  to  the  railway,  and  also  for  the 
purpose  of  meeting  railway  passengers  who  propose  to 
stop  at  his  hotel. 

The  appellants  apparently  do  not  object  to  the  re- 
spondent and  his  servants  escorting*  hotel  visitors  to  the 
train,  nor  do  they  object  to  the  respondent  and  his  ser- 
vants meeting  railway  passengers  on  their-  arrival 
provided  the  uniform  of  the  hotel  is  not  worn.  Reason- 
ably or  unreasonably  they  object  to  that,  and  particu- 
larly to  a  cap  which  is  said  to  display  the  name  and 
badge  of  the  hotel  in  a  very  conspicuous  manner. 

It  is  obvious  that,  if  the  appellants  have  the  right  of 
excluding  from  their  station  all  persons  except  those 
who  use  or  are  desirous  of  using  the  railway,  they  may 
impose  on  the  rest  of  the  public  any  terms  they  think 
proper  as  the  condition  of  admittance.  On  the  other 
hand,  they  can  have  no  power  to  regulate  the  dress  of 
persons  whom  they  cannot  exclude. 

The  question,  therefore,  seems  to  be  this :  Is  the 
respondent,  when  not  using  or  desirous  of  using  the 
railway,  entitled  as  of  right,  by  himself  or  his  servants, 
to  enter  the  station  ?  Or,,  to  put  the  question  in -simp- 
ler form,  are  the  appellants  entitled  to  exclude  all 
persons  other  than  those  who  use  or  are  desirous  of 
using  the  railway? 

The  learned  judges  of  the  secpnd  division  of  the 
court  of  session  have  held  that  the  appellants  are  not 
entitled  to  an  interdict  against  the  respondent. 

Their  lordships  find  in  fact  (1)  that  the  defender  did 
not  enter  the  station  except  for  the  purpose  of  accom- 
panying passengers  who  were  leaving  his  hotel  or  of 
meeting  passengers  who  had  intimated  that  they  were 
to  arrive  at  his  hotel ;  and  (2)  that  neither  the  defender 
nor  his  servants  ever  caused  any  obstruction  or  incon- 
venience at  the  station.  Their  lordships  all  agree  in 
thinking  that  the  broad  question,  which  seems  to  me  to 
be  the  only  possible  question  in  the  case,  was  not  prop- 
erly raised  ;  but  with  the  exception  of  Lord  Trayner, 
they  all  express  an  opinion  adverse  to  the  right  claimed 
by   the  appellants.     The   Lord   Justice   Clerk   says: 
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*'This  is  a  somewhat  novel  case.  Indeed,"  he  adds, 
"none  of  the  cases  which  were  referred  to  in  the  course 
of  the  argfument  come  near  to  it  at  all."  He  holds  that 
a  servant  of  an  hotel  groing*  with  passengers  or  ffoing  to 
meet  passengers  is  "going*  on  w^hat  is  plainly,  in  itself, 
perfectly  lawful  business."  So  he  is,  I  should  say; 
but  it  may  be  that  he  is  going  too  far  when  he  forces 
his  way  into  a  place  which  he  is  forbidden  by  a  compe- 
tent authority  to  enter.  He  says  it  would  be  "a  very 
extraordinary  thing"  if  an  interdict  should  be  granted 
against  the  respondent  "from  unlawfully  entering  or 
trespassing  upon  any  of  the  railways,  stations,  and 
other  works  or  premises  of  the  pursuers."  Why  so,  I 
would  ask,  if  the  respondent  insists  on  making  an  entry 
which  is  unlawful  ?  "The  statibn,"  adds  his  lordship, 
"is  a  place  which  he  has  a  right  to  enter  into,  and  in 
the  course  of  business  may  require  to  enter."  Well, 
that  is  just  the  question.  If  the  station  is  open,  can  he 
enter  it  at  all  times  and  under  all  circumstances,  or 
only  when  he  is  traveling  or  about  to  travel  by  the  rail- 
way, or  can  he,  as  the  court  seems  to  think,  give  him- 
self the  right  to  enter  by  attaching  himself  with  or 
without  a  special  invitation  to  persons  who  have  the 
right  of  entry  ?  It  can  hardly  be  enough  that  in  the 
course  of  business,  that  is,  for  his  own  profit,  he  may 
require  to  enter.  Lord  Young  says  that  the  general 
proposition  advanced  on  behalf  of  the  appellants  is  "not 
maintainable."  Lord  Moncreiff  calls  it  "a startling 
proposition,"  which,  as  at  present  advised,  he  is,  he 
says,  not  prepared  to  affirm. 

My  lords,  I  have  the  misfortune  to'differ  from  the 
learned  judges  of  the  second  division  on  almost  every 
point.  I  venture  to  think,  with  deference,  that  their 
findings  in  fact  are  not  relevant.  On  the  other  hand, 
it  seems  to  me  that  the  general  proposition  which  was 
advanced  on  behalf  of  the  appellants,  and  which  was 
put  forward  plainly  enough  in  argument,  whatever  may 
be  said  about  the  pleadings,  is  well  founded  in  law.  I 
think,  too,  that  that  general  proposition  is  sufficiently 
raised  by  the  claim  to  interdict  the  defender  from  un- 
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lawfully  entering-  or  trespassing*  on  tbe  station,  because 
I  agree  with  the  court  of  queen's  bench  (Foulg-er  v. 
Steadman,  (1872)  L.  R.  8  Q.  B.  65),  in  their  view  that 
if  a  man  not  using  or  being  desirous  of  using  the  rail- 
way, enters  upon  the  railway  premises  after  being  for- 
bidden to  do  so,  or  stays  on  the  railway  premises  after 
being  requested  to  leave,  he  commits  a  wilful  trespass 
within  the  Railway  Regulation  Act,  1840,  and  not  the 
less  so  because  he  claims  some  right  which  cannot  exist 
at  law. 

Nor  can  I  agree  with  the  Lord  Justice  Clerk  that 
the  case  is  a  novel  one.  It  seems  to  me  that  the  ques- 
tion of  law  was  decided,  and  decided  rightly,  forty 
years  ago  by  the  court  of  common  pleas  in  the  case  of 
Barker  v.  Midland  Ry.  Co.,  18  C.  B.  46,  to  which, 
unfortunately,  the  attention  of  the  learned  judges  of 
the  second  division  was  not  directed.  In  that  case  an 
omnibus  proprietor  claimed  the  right  to  enter  a  railway 
station  with  his  omnibus  bringing  passengers  and 
goods  for  conveyance  by  the  railway  or  going  to  fetch 
railway  passengers.  The  first  count  related  to  passen- 
gers ;  the  second,  to  goods.  The  third  count  stated 
that  *'on  divers  occasions  the  plaintiff  was  desirous  of 
bringing  his  omnibus  into  the  station  for  the  purpose 
of  taking  away  on  each  of  such  occasions  a  person  who, 
expecting  to  be  carried  and  deposited  as  a  passenger  by 
the  defendants  to  and  at  the  said  station,  had  directed 
the  plaintiff  to  meet  such  expected  passenger  with  the 
said  omnibus  at  the  said  station  for  the  purpose  of  tak- 
ing such  passenger  from  the  said  station."  Each  of 
the  first  three  counts  alleged  a  malicious  refusal  on  the 
part  of  the  railway  company  to  allow  the  plaintiff  to 
enter.  The  fourth  count  alleged  that  the  refusal  of 
the  railway  company  to  allow  the  plaintiff  to  enter  their 
station  was  a  breach  of  their  obligation  under  the  Act 
17  &  18  Vict.  c.  31,  to  afford  all  reasonable  facilities  for 
receiving  and  delivering  traffic.  The  defendants 
pleaded  that  the  station  was  their  private  property,  and 
demurred  to  the  first  three  counts  on  the  ground  that 
they  did  not  shew  any  right  on  the  part  of  the  plaintiff 
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to  enter  the  station,  nor,  consequently,  anyi  wrong*  by 
them  in  preventing*  him  from  entering.  They  demurred 
to  the  fourth  count  on  the  ground  that  it  did  not  dis- 
close any  cause  of  action,  and  was  founded  on  a  misap- 
prehension of  the  statute  for  facilitating  trafl&c  arrange- 
ments. 

The  court  gave  judgment  unanimously  against  the 
plaintiff.  *'The  declaration,"  said  Jervis,  C.  J., 
* 'proceeds  upon  the  assumption  that  the  station  is  the 
private  property  of  the  railway  company,  subject  to 
the  rights  of  the  public  using  the  railway.  It  is  not 
contended  that  the  plaintiff  was  using  or  seeking  to  use 
the  railway.  What  right,  then,  can  he  have  to  say  to 
the  company,  'I  will  use  your  private  property  for  my 
profit'  ?  There  is  no  pretence  for  the  action.  It  has 
neither  principle  nor  any  colour  of  authority  to  sustain 
it.  Nor  does  the  17  &  18  Vict.  c.  31,  give  any  such 
remedy  as  will  support  the  fourth  count."  Cress- 
well,  J.,  observed  :  *'The  plaintiff  had  no  intention  to 
use  the  railway,  and  therefore  he  has  experienced  no 
obstruction  which  gives  him  any  right  of  action.  He 
merely  desired  that  other  persons  should  use  the  rail- 
way." "It  is  said,"  added  WiLLES,  J.,  *'that  it  is  the 
duty  of  a  carrier  to  allow  persons  who  bring  passengers 
or  goods  to  be  carried,  to  enter  his  premises  for  the 
purpose  of  delivering  there  the  passengers  or  the  goods. 
It  would  certainly  be  somewhat  extraordinary  if  any 
such  right  could  exist  in  one  to  whom  the  company 
owes  no  direct  duty,  but  who  merely  brings  to  the 
station  the  individual  with  whom  the  company  con- 
tracts." 

My  lords,  I  think  the  reasoning  of  the  court  of  com- 
mon pleas  is  unanswerable,  and  I  cannot  think  the 
learned  judges  of  the  second  division  would  have  dis- 
sented from  it  if  it  had  been  brought  to  their  notice. 

It  was  made  a  matter  of  complaint  that  the  appellants 
did  not  avail  themselves  of  the  summary  mode  of  pro- 
ceeding given  them  by  the  Railway  Regulation  Act, 
1840.  But  it  must  be  remembered  that  the  respondent 
had  ample  warning,  and  that  he  insisted  on  entering 
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the  appellai^ts'  station  as  a  matter  of  rig4it.  Having* 
regard  to  the  view  tjiat  has  been  taken  of  this  case  bjr 
the  difFefent  courts  in  Scotland  before  whom  the  matter 
has  been  broug-ht,  I  think  it  by  no  means  unlikely  that 
the  magistrates  would  have  refused  to  convict  the 
respondent  of  wilfully  trespassing  upon  the  railway, 
and  I  may  observe  that,  although  according  to  the 
decision  of  the  court  of  Queen's  Bench  in  1872,  to  which 
I  have  already  referred,  the  respondent  was  a  wilful 
trespasser  within  the  meaning  of  the  Railway  Regula- 
tion Act,  1840,  there  is  an  earlier  decision  (Jones  r. 
Taylor,  (1858)  1  E.  &  E.  20),  of  the  same  court,  when 
presided  over  by  Lord  Campbell,  in  which  it  was 
held  that  the  justices  were  not  bound  to  find  a  person, 
who  came  on  the  land  of  a  railway  company  under  the 
belief  that  he  was  entitled  to  do  so,  a  wilful  trespasser. 

If  your  lordships  maintain  the  rights  asserted  by  the 
appellants,  I  do  not  think  there  is  any  reason  to  appre- 
hend that  the  decision  will  be  followed  by  any  of  those 
painful  separations  between  members  of  the  same 
family  which  Lord  Young  seems  to  contemplate  as 
possible.  Railway  companies  are  not  insensible  to  pub- 
lic opinion  or  indifferent  to  motives  of  self-interest. 
They  are  more  likely,  I  think,  to  be  too  lax  than  too 
rigorous  in  the  exclusion  of  the  public  from  their 
stations.  Everyone  knows  that  there  have  been  occasions 
when  railway  stations  have  been  used  for  purposes 
somewhat  foreign  to  the  accommodation  of  travellers. 

As  the  respondent  does  not  claim  any  special  or 
peculiar  right  to  enter  upon  the  appellants'  property, 
but  rests  his  case  on  the  supposed  rights  of  the  public, 
I  do  not  think  it  is  necessary  that  he  should  be  placed 
under  an  interdict.  It  will  probably  be  sufficient  that 
a  declaration  should  be  made)  in  general  terms.  It 
seems  to  me  that  it  would  be  enough  to  make  a  declara- 
tion as  proposed,  to  the  effect  in  substance  that  the 
appellants  are  entitled  to  exclude  from  their  premises 
all  Dersons  other  than  those  who  use  or  are  desirous  of 
using  one  or  other  of  the  railways  served  by  their 
station.     I  thitik  the  appeal  should  be  allowed. 
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Lord  Davey.  My  lords,  I  will  only  add  on  my 
own  behalf  that  I  so  entirely  agree  in  the  judgment  of 
my  noble  and  learned  friend,  Lord  Macnaghten, 
which  I  have  just  read,  that  I  have  not  thought  it  neces- 
sary to  prepare  a  judgment  of  my  own. 

Lord  Morris.  My  lords,  I  am  unable  to  concur  in 
the  judgment  which  has  been  moved  by  the  Lord 
Chancellor. 

The  action  in  this  case  is  an  action  upon  a  petition 
for  interdict.  The  subject-matter  on  which  the  inter- 
dict is  sought  appears  in  the  prayer  of  that  petition. 
It  is  that  the  defender,  Alexander  Ross,  *' himself  or 
by  his  ' boots. '"  should  be  restrained  **from  unlaw- 
fully entering  or  trespassing  upon  any  of  the  railways, 
stations,  or  other  works  or  premises  of  the  pursuers." 
Stopping  there,  it  appears  to  me  that  that  is  entirely 
too  vague  standing  by  itself.  I  apprehend  it  would  be 
necessary  in  a  petition  for  interdict  to  state  the  circum- 
stances and  the  specific  terms  on  which  the  person 
who  is  to  be  interdicted  is  to  be  prevented  from  doing 
that  which  he  seeks.  This  is  merely  a  general  state- 
ment that  the  defender  in  the  action  should  not  unlaw- 
fully trespass  upon  the  station  and  premises  of  the 
pursuers.  The  mere  use  of  the  word  "unlawfully" 
cannot  give  to  it  any  particular  validity.  If  it  were 
private  property  absolutely,  the  entry  upon  it  without 
the  assent  of  the  owner  would  be  unlawful,  but  in  this 
case  it  was  conceded  and  admitted  in  argument  on  be- 
half of  the  appellants  that  a  passenger  had  a  perfect 
right  to  go  upon  the  station  if  he  intendelf  to  use  the 
railway.  Therefore  in  its  generality  this  statement 
cannot,  in  my  opinion,  be  sustained. 

And  that  appears  to  have  been  the  idea  of  the  pleader, 
because,  having  stated  it  in  these  general  terms,  he 
points  out  and  particularises  the  matters  on  which  the 
defender  should  be  interdicted.  No.  1  is,  '*from  so 
entering  or  trespassing  in  or  upon  the  Perth  General 
Railway  Station,  or  other  works  or  premises  therewith 
connected,  while  wearing  the  uniform  or  badge  of  the 
defender  Alexander  Ross."     The  second  is,  '*  and  from 
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waiting'  the  arrival  of  passenger  trains  therein  for  the 
purpose  of  obtaining  customers  for  said  hotel."  The 
answer  to  the  latter  of  those  particular  subjects  for 
interdict  is  that  the  facts  have  been  found  against  the 
appellants.  It  has  been  decided  as  a  matter  of  fact  that 
Alexander  Ross  or  his  *' boots  "  were  not  there  for  the 
purpose  of  obtaining  customers,  or,  as  it  is  familiarly 
called,  touting  for  customers,  but  were  there  for  the 
purpose  of  meeting  customers  who  had  given  an  inti- 
mation that  they  were  coming.  Therefore  that  ground 
cannot  be  sustained,  as  a  matter  of  fact  it  being  found 
against  the  appellants. 

Therefore,  my  lords,  the  whole  petition  subsides 
into  that  portion  of  it  which  deals  with  the  defender, 
or  his  servants,  entering  the  station  wearing  a  particu- 
lar badge.  Now,  if  he  had  a  right  to  enter  the  station 
he  had  a  right  to  enter  it  wearing  any  sort  of  badge  or 
costume  he  wished.  I  do  not  feel  inclined  to  follow 
this  subject  deeper,  because  it  has  been  fully  and  ade- 
quately dealt  with  by  Lord  Trayner  in  the  court  of 
session,  and  I  entirely  adopt  his  reasoning.  I  am, 
therefore,  of  opinion  that  this  petition  for  an  interdict 
could  not  be  sustained. 

But,  my  lords,  it  has  not  been  dealt  with  in  your  lord- 
ships' House  upon  the  prayer  of  the  petition.  It  has  now- 
been  decided,  or  is  about  to  be  decided,  that  the  appel- 
lants are  not  entitled  to  a  grant  of  their  petition  of  inter- 
dict, which,  as  I  understand,  would  make  the  respond- 
ent amenable  to  contempt  of  court  if  he  violated  it  ; 
but  a  declai^ation  is  to  be  made  of  the  rights  between 
the  parties.  I  am  of  opinion  that  that  should  be  done, 
if  at  all,  in  a  suit  instituted  by  the  appellants  for  that 
purpose,  and  that  it  should  not  be  given  as  a  relief 
upon  a  petition  of  interdict  which,  as  I  understand,  is 
an  entirely  different  species  of  suit  folio  wed  by  entirely 
different  consequences.  There  would  have  been 
nothing  to  prevent  the  appellants,  if  the  order  of  the 
court  of  session  was  affirmed,  in  this  case  from  institu- 
ting upon  the  grounds  I  have  stated  a  suit  for  a 
declaration  of  right.     What  the  course  that  would  have 
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been  taken  in  that  case  by  the  present  respondent 
would  have  been  I  cannot  say  I  It  is  possible  he  mig'ht 
resist  it — it  is  probable  he  would  resist  it.  I  do  not 
know  ;  but  that  is  not  the  case  which  he  came  to  meet. 
The  case  he  came  to  meet  was  decided  in  his  favour  by 
the  sheriff-substitute  of  Perthshire,  by  the  sheriff's 
court,  and  by  the  unanimous  judg'nient  of  the  court  of 
session.  In  this  case,  however,  the  respondent  is 
made  to  pay  the  costs  of  the  entire  suit  in  a  matter  in 
which  there  has  been,  as  it  appears  to  my  mind,  a 
chang*e  of  front  to  a  certain  extent,  inasmuch  as  the 
petition  of  interdict  is  not  persevered  in,  but  a  declara- 
tion of  rig-ht  is  substituted  for  it. 

Upon  these  g-rounds,  my  lords,  I  am  of  opinion  that 
the  order  of  the  court  of  session  should  be  affirmed. 

Ordered  and  adjudg^ed,  that  the  interlocutor  dated 
June  26,  18%,  of  the  Lords  of  Session  in  Scotland,  of 
the  Second  Division,  complained  of  in  the  said  appeal, 
be,  and  the  same  is  hereby,  reversed,  except  in  so  far 
as  it  recalls  the  interlocutors  of  the  sheriff-substitute 
and  of  the  sheriff  of  Perthshire,  dated  respectively 
February  13  and  April  17,  1896  :  And  it  is  declared, 
that,  subject  to  the  terms  of  any  order  or  regulation 
w^hich  may  be  hereafter  made  by  the  railway  commis- 
sioners, the  respondent,  Alexander  Ross,  as  tenant  of 
the  Royal  British  Hotel,  Leonard  Street,  Perth,  has  no 
right,  by  himself  or  his  servants,  to  enter  upon  or  use 
the  Perth  General  Railway  Station,  except  with  the 
leave  of  the  appellants,  and  under  such  conditions  as 
they  may  prescribe :  Further  declared,  that,  in 
respect  of  the  preceding*  declaration,  it  is  unnecessary 
to  dispose  of  the  conclusions  of  the  present  action  for 
interdict :  Further  ordered,  that  the  cause  be,  and  the 
same  is  hereby,  remitted  back  to  the  second  division 
of  the  court  of  session,  with  directions  to  find  in  terms 
of  the  above  declarations,  and  to  dismiss  the  appellants' 
petition,  and  to  find  the  defender,  Alexander  Ross, 
respondent  here,  liable  to  the  pursuers,  the  appellants 
here,  in  the  expenses  of  process  incurred  by  them  both 
in  the  court  of  session  and  in  the  sheriff  court :     Fur- 
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ther  ordered,  that  the  said  respondent  do  repay,  or  cause 
to  be  repaid,  to  the  said  appellants  the  expenses  paid 
by  them  to  the  said  respondent  under  the  said  interlocu- 
tor of  the  Lords  of  Session  in  Scotland,  of  the  Second 
Division  :  And  it  is  further  ordered,  that  the  said 
respondent  do  pay,  or  cause  to  be  paid,  to  the  said 
appellants  the  costs  incurred  by  them  in  respect  of  the 
said  appeal  to  this  house. 

Lords'  Journals,  July  27,  1897. 

Ag"ents  for  appellants  :  Loch  &  Co.,  for  H.  B. 
Neave,  Glasg-ow,  and  James  Watson,  S,  S.  C,  Edin- 
burgh. 

Agents  for  respondent :  Stibbard,  Gibso?i,  &  Wills ^ 
for  John  Hay,  Edinburgh. 


NOTES. 

Admission  to  Station  Premises. — A  regulation  prohibiting- all  per- 
sons from  entering  the  station  premises  except  those  having  lawful 
business  there  is  not  unreasonable,  and  may  be  enforced  by  the 
company,  if  it  is  uniform  in  its  operation  and  not  used  to  make  un- 
just discriminations.  Summit  v.  State,  8  Lea  (Tenn.)  413,  9  Am. 
&  Kng.  R.  Cas.  302,  41  Am.  Rep.  637;  Fulker  v.  Georgia,  etc.,  R. 
Co.,  81  Ga.  461,  38  Am.  &  Eng.  R.  Cas.  379,  12  Am.  St.  Rep.  328.  In 
this  latter  case  for  nine  years  and  without  objection  from  the  com- 
pany, a  person  had  exercised  the  privilege  of  entering  the  station 
and  supplying  the  passengers  with  lunches.  The  company  then 
notified  him  that  he  could  no  longer  enjoy  the  privilege,  it  having 
been  leased  to  another.  He  insisted  upon  exercising  it,  however, 
and  was  ejected  by  the  company's  servant  with  no  greater  violence 
than  was  actually  necessary.  In  an  action  by  him  for  damages  for 
an  assault  the  court  held  that  the  company  had  a  right  to  revoke 
the  implied  license  to  him  and  to  exclude  him  from  the  station  ;  and 
the  expulsion  having  been  done  properly  it  was  not  liable  for  as- 
sault. Jencks  v.  Coleman,  2  Sumn.  (U.  S.)  221 ;  Barker  i\  Midland 
R.  Co.,  18  C.  B.  46,  86  E.  C.  L.  45,  (refusal  to  allow  hack  owner  to 
drive  his  vehicle  within  station  grounds.) 

Common  instances  of  such  regulations  are  seen  in  rules  forbid- 
ding hackmen,  hotel  drummers,  or  loiterers,  from  entering  the 
depot  to  solicit  patronage  or  annoy  passengers.  Thus  in  L/andrigan 
V.  State,  31  Ark.  50,  25  Am.  Rep.  547,  it  was  held  that  the  company 
had  a  right  forcibly  to  eject  from  its  station  premises  a  hotel  run- 
ner, who  came  there  to  solicit  patronage,  in  violation  of  a  regala- 
tion  of  which  he  might  be  ignorant.  In  Com.  v.  Power,  7  Met. 
(Mass.)  5%,  41  Am.  Dec.  465,  a  hotel  man  who  had  entered  the 
depot  frequently  for  the  purpose  of  soliciting  patronage  received 
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notice  from  the  station  superintendent  that  he  would  be  allowed  to 
do  so  no  longer.  Notwithstanding,  he  entered  the  depot  repeatedly 
in  violation  of  the  order.  On  one  occasion  he  entered,  and  pur- 
chased a  ticket  with  the  bona  fide  intention  of  taking  passage  in  the 
cars.  The  superintendent,  believing  that  he  was  there  merely  to 
secure  patrons,  ordered  him  to  leave,  and,  on  his  refusing  to  do  so, 
proceeded  to  eject  him.  He  did  not  show  his  ticket  or  give  any 
notice  of  his  real  intention.  The  expulsion  having  been  done  with- 
out undue  violence  he  was  not  allowed  to  recover.  The  opinion,  by 
Shaw,  C.  J.,  states  the  law  at  length.  See,  also,  Hall  v.  Power,  12 
Met.  (Mass.)  482,  46  Am.  Dec.  698  ;  Howell  v,  Jackson,  6  C.  &  P.  723, 
25  E.  C.  L.  617. 

One  who  desires  to  remain  on  the  depot  premises  in  order  to  take 
passage  on  the  train  must  exercise  his  right  to  do  so  in  conformity 
with  the  regulations  of  the  company  as  to  his  conduct  while  there  ; 
and  the  purchase  of  a  ticket  does  not  entitle  a  person  to  occupy  the 
depot  for  an  unreasonable  time  before  or  after  the  arrival  of  his 
train  ;  and  if  he  attempts  to  remain  longer  than  a  reasonable  time 
he  may  be  ejected.     Harris  v,  Stevens,  31  Vt.  79,  73  Am.  Dec.  337. 

intoxicated  Persons. — The  company  may  enforce  a  regulation 
against  the  admission  of  intoxicated  persons  to  its  accommodations, 
and  may  expel  such  persons  if  they  persist  in  entering.  Pittsburg, 
etc.,  R.  Co.  V.  Pillow,  76  Pa.  St.  510,  18  Am.  Rep.  424  ;  Johnson  v. 
Chicago,  etc.,  R.  Co.,  51  Iowa  25.  It  may  also  expel  a  prostitute, 
but  only  when  she  conducts  herself  in  an  unseemly  or  improper 
manner.  Beeson  v.  Chicago,  etc.,  R.  Co.,  62  Iowa  173,  13  Am.  & 
Eng.  R.  Cas.  45;  Brown  v.  Memphis,  etc.  R.  Co.,  7.  Fed.  Rep.  51,  1 
Am.  &  Eng.  R.  Cas.  247. 

Exclusive  Privileges  to  Hackmen. — Discriminations  are  made 
sometimes  in  favor  of  certain  hackmen.  So  far  as  such  regulations 
have  for  their  object  the  comfort  and  convenience  of  passengers 
and  the  avoidance  of  the  presence  and  clamor  of  competing*  hack- 
men,  it  would  seem,  lK>th  upon  principle  and  authority,  that  they 
are  valid.  The  difficulty  arises  on  the  contention  that  a  regulation 
of  this  sort,  in  the  particular  instance,  may  constitute  an  unfair 
and  unjust  discrimination.  In  Craven  v.  Rodgers,  101  Mo.  247,  42 
Am.  &  Eng.  R.  Cas.  656,  a  railroad  company  gave  to  the  owner  of 
one  of  several  competing  omnibus  lines  the  exclusive  privilege  of 
approach  to  the  most  desirable  and  advantageous  part  of  its  plat- 
form for  securing  the  patronage  of  passengers.  The  owner  of  the 
line  at  his  own  expense  made  an  approach  to  the  platform  and 
erected  an  additional  platform  for  the  convenience  of  those  taking 
passage  upon  his  vehicles.  In  an  action  to  enjoin  other  lines  from 
using  this  platform  it  was  held  that  the  railroad  company  had  no 
power  to  grant  such  an  exclusive  privilege,  and  that  the  grant  was 
therefore  void.  The  decision  rested  upon  the  constitutional  pro- 
vision prohibiting  **  discrimination  in  charges  or  facilities  in  trans- 
portation ♦  *  ♦  between  transportation  companies  and  individuals, 
or  in  favor  of  either.'*  Missouri  Const.,  art.  12,  sec.  23.  The  court, 
by  Bkacb,  J.,  arguing  that  the  competing  omnibus  lines  were  all 
common  carriers,  said  :  **  On  the  other  hand,  if  better  facilities  are 
afforded  to  one  carrier  than  another  by  the  connecting  carrier  (that 
is,  the  railroad  company),  competition  is  discouraged,  a  monopoly 
created,  and  the  traveling  public  are  apt  to  receive  slow,  uncom. 
fortahle,  slovenly,  negligent,  and  expensive  service.     Monopolies 
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are  obnoxious  to  the  spirit  of  our  laws  and  ought  to  be  discourag'ed.*' 
The  same  view  was  taken  in  McConnell  z/.  Pedig-o  (Ky.  1892),  5^ 
Am.  &  Eng.  R.  Gas.  5,  note  p.  9. 

So  in  Montana  Union  R.  Co.  v.  L/aug-ois,  9  Mont.  419,  18  Am.  Sl 
Eng".  R.  Cas.  646,  the  company  granted  to  a  single  hackowner,  and 
to  the  exclusion  of  all  others,  the  right  to  receive  and  discharge 
passengers  at  its  station  platform.  It  was  held  that  such  a  grant 
could  not  be  upheld — that  the  railroad  company  had  no  power  ta 
make  such  a  regulation.  Again,  in  Kalamazoo  Hack,  etc.,  Co.  v. 
Sootsma,  84  Mich.  194,  47  Am.  &  Eng.  R.  Cas.  445,  22  Am.  St.  Rep. 
699,  note^  the  railroad  company  leased  a  portion  of  its  ground,  con- 
stituting the  only  point  of  easy  access  to  the  depot,  to  the  owner  of 
a  certain  hack  line,  practically  giving  him  the  exclusive  right  to 
occupy  a  place  upon  the  depot  grounds  where  he  could  comfortably 
discharge  his  passengers  and  seek  patronage  from  incoming  pas- 
sengers. The  court  held  that  the  lease  was  an  unjust  discrimina- 
tion, tending  to  defeat  competition  and  to  create  a  monopoly,  and 
was  void  under  Howeirs  Michigan  Stat.  sec.  3355,  providing  that 
*'  all  railroad  corporations  shall  grant  equal  facilities  for  the  trans- 
portation of  passengers  and  freight  to  all  persons,  companies,  or 
corporations.'* 

The  subject  underwent  a  discussion  in  the  recent  Massachusetts 
case  of  Old  Colony  R.  Co.  v,  Tripp,  147  Mass.  35.  33  Am.  &  Eng.  R. 
Cas.  488,  9  Am.  St.  Rep.  661.  Here  the  regulation  was  one  which 
granted  to  a  certain  person  the  exclusive  right  of  coming  upon  the 
station  grounds  to  solicit  the  patronage  of  incoming  passengers 
with  respect  to  carrying  their  baggage,  etc.  It  was  held  that  such 
a  regulation  was  proper  and  did  not  contravene  the  provision  of  the 
statute,  that  **  every  railroad  corporation  shall  give  to  all  persons 
and  companies  reasonable  terms,  facilities,  and  accommodations 
for  the  transportation  of  themselves,  their  agents  and  servants, 
etc.**  The  statute  was  considered  to  apply  only  to  railroads  as 
common  carriers  and  their  patrons.  In  this  case,  there  was  a  dis- 
sent on  the  part  of  three  of  the  judges.  The  majority  opinion  re- 
ferred to  Markham  v.  Brown,  8  N.  H.  523,  in  which  case  it  was  held 
that  an  innkeeper  had  no  right  to  exclude  from  his  inn  a  stage 
driver  who  entered  it  to  solicit  guests  to  patronize  his  stage,  i* 
opposition  to  a  driver  of  arrival  line  who  had  been  admitted  for  a 
like  purpose,  but  distinguished  such  a  case  from  one  involving  the 
right  to  enter  a  railroad  station  for  purposes  substantially  similar. 
As  directly  in  point,  the  cases  of  Barney  v.  Oyster  Bay,  etc.. 
Steamboat  Co.,'67N.  Y.  301,  and  Jencks  v.  Coleman,  2  Sumn.  (U.  S.) 
221,  were  cited.  Com.  v.  Power,  7  Mete.  (Mass.)  596,  41  Am.  Dec. 
465;  Harris  v.  Stevens,  31  Vt.  79,  73  Am.  Dec*  337,  were  also  re- 
ferred to.  The  opinion  also  reviewed  the  English  cases  of  Marriott 
V.  lyondon,  etc.,  R.  Co.,  1  C.  B.  N.  S.  499,  87  E.  C.  L.  498;  Beadell  v. 
Eastern  Counties  R.  Co.,  2  C.  B.  N.  S.  509,  89  E.  C.  L.  509 ;  and 
referred  to  Painter  v,  Lrondon,  etc.,  R.  Co.,  2  C.  B.  N.  S.  702,  89  E. 
C.  L.  701 ;  Barker  v.  Midland  R.  Co  ,  18  C.  B.  46,  86  E.  C.  L.  45  ;  In 
re  Palmer  R.  Co.,  L.  R.  6  C.  P.  194  ;  In  re  Parkinson,  Lr.  R.  6  C.  P. 
554.  The  dissenting  opinion  referred  to  New  England  Express  Co. 
V,  Maine  Cent.  R.  Co.,  57  Me.  188,  2  Am.  Rep.  31. 

See,  as  illustrative  of  the  subject,  Fulker  z/.  Georgia,  etc.,  R.  Co., 
81  Ga.  461,  38  Am.  &  Eng.  R.  Cas.  379,  12  Am.  St.  Rep.  328  (stating 
the  right  of  a  railroad  company  to  license  lunch  vendors)  ;  Jencks 
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r.  Coleman,  2  Sumn.  (U.  S.)  221.  In  this  case,  however,  the  ques-< 
tion  was  submitted  to  the  jury  to  find  out  whether  or  not  the  con- 
tract for  exclusive  privileges  was  a  reasonable  one.  See,  also, 
Griswold  v.  Webb.  16  R.  I.  649,  40  Am.  &  Eng-.  R.  Cas.  683  ;  Cole  v. 
Rowcn,  88  Mich.  219;  Smith  v.  New  York,  etc.,  R.  Co.,  (Pa.  1892), 
24  Atl.  Rep.  304. 

Elevator  Companies. — See  State  v.  Missouri  Pac.  R.  Co.,  29  Neb. 
550,  42  Am.  &  Eng.  R.  Cas.  661,  where  the  doctrine  is  stated  that 
under  the  Nebraska  statute  the  courts  will  compel  railroad  compa- 
nies to  grant  equal  facilities  1o  elevator  companies  who  desire  in 
good  faith  to  engage  in  handling  and  shipping  grain  along  its 
line. 

Wharves  Used  as  Stations. — An  injunction  has  been  granted  to 
compel  a  railroad  company  owning  a  wharf  and  using  it  as  a  sta- 
tion, to  allow  a  steamboat  company  to  land  passengers  on  it  who 
wish  to  take  the  trains  on  the  railroad.  Indian  River  Steamboat 
Co.  V,  East  Coast  Transp.  Co.,  28  Fla.  387,  49  Am.  &  Eng.  R.  Cas. 
212  ;  Oregon,  etc.,  R.  Co.  v.  Ilwaco  R.,  etc.,  Co.,  51  Fed.  Rep.  611. 


Atchison,  T.  &  S.  F.  R.  Co. 


Emmerson. 

{Court  of  Appeals  of  Kansas,  Southern  Department,  C.  D.,  Sept,  iS, 

1897*) 

Fires  Set  by  Engines — Injuries  to  Orchard — Damages.* — ^The  case 
of  Railway  Co.  v,  Lycan,  57  Kan.  635,  6  Am.  &  Eng.  R.  Cas.,  N.  S., 
781,  abstr,^  followed,  as  to  proof  of  value  of  orchard  trees  destroyed 
by  fire  resulting  from  negligence  of  defendant. 

Same-. Negligence— Case  at  Bar. — The  question  as  to  the  negligence 
of  the  railroad  company  having  been  submitted  to  the  jury  under 
proper  instructions,  to  which  no  exceptions  were  taken,  and  the  evi- 
dence, though  conflicting,  sufficiently  sustaining  the  verdict,  the 
judgment  of  the  trial  court  based  thereon  will  not  be  disturbed. 

(Syllabus  by  the  Court.) 

Error  from  Greenwood  county  district  court.     Ah 
firmed. 

Milton,  J.     The  defendant  in  error,  as  plaintiff, 
filed  his  petition   in  the  district  court  of  Greenwood 
county  on   November  18,   1891,  asking-  for         cjue»t»te< 
judgment  against  the  plaintiff  in  error,  as 
defendant,  for  damag-e^  in  the  sum  of  SI, 610,  and  for 

*See  notes  at  end  of  case. 
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attorney  fees,  on  account  of  injury  to  certain  apple 
trees  and  to  clover  meadow  on  his  farm  by  fire.  The 
petition  alleges  that  the  employees  of  the  railroad  com- 
pany carelessly  and  neg'ligently  set  fire  to  dry  gfrass 
and  weeds  and  other  combustible  material  on  the  rig-ht 
of  way,  and  negligently  and  carelessly  permitted  the 
fire  so  set  out  to  escape  and  spread  from  the  right  of 
way  to  the  premises  of  said  plaintiflF.  The  answer  is  a 
general  denial.  The  case  was  tried  to  a  jury,  and  re- 
sulted in  a  verdict  and  judgment  against  the  railroad 
company  for  S750  and  $150  attorney's  fee.  The  rail- 
road company  brings  these  proceedings  to  reverse  such 
judgment.  The  fire  originated  at  a  point  where  the 
section  men  had  been  burning  fire  guards,  and  some 
hours  after  they  had  left  that  place  it  arose,  and  spread 
rapidly,  soon  reaching  the  premises  of  plaintiff,  and 
greatly  damaging  his  orchard  and  meadow.  The  ques- 
tion as  to  the  negligence  of  the  company,  through  its 
servants  and  employees,  was  submitted  to  the  jury 
under  proper  instructions,  and  no  exceptions  were  taken 
thereto.  The  evidence,  which  is  conflicting,  sufficiently 
sustains  the  verdict. 

It  is  claimed  that  the  court  ought  to  have  rendered 
judgment  in   favor  of  the  company  upon  the  special 

findings  of  the  jury.  An  examination  of 
CMe'ftBarT        them  in  connection  with  the  evidence  leads 

us  to  conclude  that  the  court  properly  over- 
ruled the  company's  motion  for  judgment  thereon. 
The  chief  contention  is  that  witnesses  were  erroneously 
permitted  to  testify  concerning  the  value  of  the  trees 

injured  and  destroyed,  independently  of  the 

'iBM^Vii^MuVto   ^^'"^  ^f  ^^^  \?indi  before  and  after  the  fire, 
orehftrd-Damaf«s.  and    also    from   their   estimates  as   to  the 

amount  of  fruit  the  trees  would  probably 
have  produced  if  not  so  injured  or  destroyed,  and  the 
market  value  of  such  fruit.  The  case  of  Railway  Co. 
V,  Haynes,  1  Kan.  A  pp.  586,  42  Pac.  259,  is  cited  to 
support  this  contention.  We  find  from  the  record  that 
there  is  testimony  as  to  the  value  of  the  trees  which  is 
not  subject  to  the  objection  here  Tmade.      In  a  case  re- 
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cently  decided — Railway  Co.  v.  Lycan,  57  Kan.  635, 
47  Pac.  526 — our  supreme  court  has  held  that  evidence 
as  to  the  value  of  orchard  trees  which  have  been  injured 
and  destroyed  by  the  negligence  of  another  is  properly 
admitted,  thus  modifying-  the  rule  which  was  applied  in 
the  Haynes  Case  just  cited.  It  is  claimed  that  the 
court  erred  in  refusing*  to  permit  the  railroad  company 
to  prove  by  defendant  in  error  on  his  cross-examination 
what  improvements  were  on  his  farm,  and  its  market 
value.  Whatever  the  rule  might  be  if  this  evidence 
had  been  offered  by  the  company  as  a  part  of  its  defense, 
the  record  shows  it  was  not  proper  cross-examination, 
and  it  w-as,  no  doubt,  excluded  for  this  reason.  These 
are  all  the  material  contentions,  except  the  one  relating" 
to  the  allowance  of  an  attorney's  fee.  This  question 
is  not  properly  raised,  as  no  exception  was  taken  to  the 
instruction  of  the  court  concerning  the  matter.  Besides 
this,  the  constitutionality  of  the  statute  under,  which 
the  fee  was  allowed  has  recently  .  been  declared  by  our 
supreme  court  in  the  case  of  Railroad  Co.  v.  Mathews, 
49  Pac.  602.  The  judgment  of  the  district  court  will 
be  affirmed.     All  the  judges  concurring. 


NOTES. 

Fires — Injury  to  Trees— Evidence  of  Value — Admissibility.— The 
value  of  trees  destroyed  by  fire  may  be  shown  by  the  opinions  of 
expert  witnesses.  Haskell  v.  Northern  Adirondack  R.  Co.,  49  N.  Y. 
S.  R.  483,  66  Hun  629,  21  N.  Y.  Supp.  234 ;  Whitbeck  v.  New  York  C. 
R.  Co.,  36  Barb.  (N.  Y.)  644. 

In  an  action  against  a  railway  company  for  setting-  out  fire  upon 
its  rig-ht  of  way,  which  spread  to  the  lands  of  the  plaintiff,  and  de- 
stroyed trees  thereon,  the  plaintiff  testified  as  to  the  value  of  the 
trees.  On  cross-examination  he  said  that  in  estimating-  their  value 
he  considered  what  they  were  worth  to  him  as  ornamental  trees, 
and  as  adding-  to  the  value  of  the  laud.  Held^  that  a  motion  to 
strike  out  his  testimony  as  to  value  was  properly  overruled.  Kan- 
sas City  &  O.  R.  Co.  V.  Rog^ers,  (Neb.),  4  Am.  &  Eng.  R.  Cas.,  N.  S., 
617. 

Same— Evidence  as  to  Difficulty  in  Growing  Other  Trees. — Where 
the  property  destroved  by  the  fire  is  trees,  it  is  not  error  to  permit 
a  witness  to  testify  that  it  would  be  difficult  to  grow  trees  in  the 
place  of  those  destroyed  by  reason  of  the  shade  of  other  trees,  since 
the  value  of  the  trees  may  have  been  in  some  measure  dependent 
upon  the  difficulty  or  cost  of  supplying-  their  place  by  other  trees. 
Leiber  v.  Chicago,  M.  &  St.  P.  R.  Co.  (la.),  50  N.  W.  Rep.  547. 
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Louisville  &  N.  R.  Co. 

r. 

Vittitoe's  Adm'r. 

{Court  of  Appeals  of  Kentucky^  June  <?,  1897,) 

Railway  Companies — Duty  to  Trespasser  on  Track. — The  duty  a 
railway  company  owes  one  who  is  a  trespasser  on  its  track  is,  if  his 
peril  is  discovered,  to  use  reasonable  diligence  to  avoid  injuring^ 
him,  but  it  is  not  the  duty  of  those  iu  charge  of  its  trains  to  keep  a 
lookout  for  trespassers. 

Same — Failure  to  Give  Signal  for  Crossing — Liability  to  Tres- 
passer * — Where  one  is  a  trespasser  on  the  track  of  a  railway  com- 
pany near  a  crossing,  the  failure  of  the  company  to  give  the  proper 
signals  for  such  crossing  does  not  render  it  guilty  of  negligence  as 
to  such  trespasser. 

Same — Action  for  Death  of  Trespasser — Peremptory  Instruction. — 
In  an  action  to  recover  for  the  death  of  a  boy,  a  trespasser,  killed  by  a 
train,  where  there  is  entire  absence  of  testimony  showing  that  it 
was  the  result  of  negligence  on  the  part  of  those  in  charge  of  the 
train,  and  nothing  to  show  that  they  saw  such  trespasser  and  could 
have  saved  his  life  after  his  peril  was  discovered,  the  court  should 
give  a  peremptory  instruction  to  find  for  the  defendant. 

Same — Same — Instructions — Error.— Where,  in  such  action,  there 
was  no  proof  to  show  the  situation  of  the  trespasser  when  he  was 
killed  by  the  train,  if  the  train  killed  him,  an  instruction  that  if  he 
was  killed  by  the  negligence  of  the  defendant's  servants,  that  the 
law  was  for  the  plaintiff,  unless  they  believed  he  failed  to  exercise 
that  care  which  may  be  ordinarily  expected  of  one  of  his  age  **  sit- 
uated as  he  was,'*  was  erroneous. 

Same — Same — Trespasser's  Employment — Effect  on  Duty  of  Com- 
pany.— In  such  action,  it  appeared  that  the  boy  was  employed  by  a 
landowner  to  keep  his  stock  off  of  the  railroad,  but  there  was  no 
evidence  tending  to  show  that  those  in  charge  of  the  train  knew 
anything  of  the  boy  or  his  employment.  Heldy  that  such  employ- 
ment did  not  relieve  him  from  being  a  trespasser,  and  did  not 
increase  or  diminish  the  duty  of  the  company  as  to  giving  signals. 

Appeal  from  Hardin  county  circuit  court.  Reversed, 

W,  H.  Marriott^  for  appellant. 
Hob  son  &  O'  Meara^  for  appellee. 

Paynter,  J.     In  July,  1894,  Lloyd  Vittitoe,  an  in- 

*See  note  at  end  of  case. 
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fant  about  12  years  of  agfe,  was  employed  by  Clarkson 
to  keep  cattle  off  of  the  appellant's  track, 
which  ran  throug-h  an  uninclosed  field.  A 
mssengfer  train  g'oingf  north  passed  at  8:40 o'clock  a.  m. 
The  freigfht  train  R'oin^  south,  called  '*No.  9  Extra," 
passed  about  9:20  o'clock  a.  m.  The  next  train,  known 
as  "Passeng-er  No.  5,"  g'oing-  south,  passed  at  9:50 
a.  m.  The  boy  was  seen  in  the  field  before  and  after 
the  first  train  passed.  As  the  latter  train  passed,  he 
was  found  dead  by  the  side  of  the  track.  If  he  was 
killed  by  a  train,  it  must  have  been  No.  9  extra.  So 
far  as  this  record  discloses,  no  one  saw  the  boy  killed. 
Neither  can  it  be  determined  how  he  was  killed,  except 
by  the  circumstances  developed  in  the  record.  The 
proof  tends  to  show  that  he  had  a  g-reasy  spot  on  the 
back  of  the  coat  which  he  wore  at  the  place,  where 
measurements  would  indicate  that  he  might  have  been 
struck  by  some  part  of  the  eng-ine  or  cars.  He  also  had 
a  gash  in  his  head,  but  the  skull  was  not  fractured. 
This  action  was  brougfht  against  the  railroad  companj^ 
by  his  personal  representative  for  the  alleg^ed  neg-lig^ent 
killing-  of  the  boy  by  the  train  on  the  road  of  defendant. 
There  was  a  public  road  crossing-  some  35  feet  from 
where  the  boy  was  found.  There  was  testimony 
offered  to  show  that  men  were  working-  in  a  field  some 
distance  from  the  road  crossing-,  and  that  they  did  not 
hear  the  train  whistle.  It  was  also  shown  that,  for  900 
yards  from  a  point  from  which  No.  9  would  run  to 
where  the  body  was  found,  the  track  was  open,  and  the 
boy  could  have  been  seen  had  he  been  on  the  track.  In 
order  to  recover,  it  was  essential  that  the  plaintiff 
should  show  (1)  that  the  boy  was  killed  by  the  train  of 
the  defendant,  and  (2)  that  it  was  neg-ligently  done.  It 
was  just  as  important  to  show  the  latter  as  the  former. 
Unless  the  killingf  was  done  *by  the  negligence  of  the 
servants  of  the  defendant  in  charge  of  the  train,  there 
is  no  legal  liability  on  the  company  therefor.  There  is 
no  proof  that  the  boy  was  at  the  public  crossing  when 
struck  by  the  train.  All  the  testimony  which  tends  to 
explain  where  the  boy  was  that  morning  shows  he  was 
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in  the  field  attending  to  hisi  duties.  If  he  was  upon  the 
track  of  the  defendant  at  any  point  in  the  field,  he  was 
a  trespasser.  This  court  has  repeatedly  held  that  the 
duty  the  railroad  company  owes  one  who  is  a  trespasser 
upon    its  track  is,   if  his  peril   is   discovered,  to   use 

reasonable  diligence  to  avoid  injury  to 
Ifei-Vn^y"5*'  such  trespasser.  It  is  not  the  duty  of 
ffacE""'^*"       those  who   are    in  charge  of    the   train    to 

keep  a  lookout  for  trespassers.  We  deem  it 
unnecessary  to  elaborate  this  view,  because  of  the  many 
adjudications  of  this  court  upon  the  subject.  And  it 
might  be  added  that  this  rule  has  reference  to  tres- 
passers at  places  not  frequented  by  the  public,  either 
by  right  or  permission,  express  or  implied,  by  the  com- 
pany. Railroad  Co.  v.  Gastineau's  Adm'r,  83  K}^  122; 
Railroad  Co.  r.  Howard's  Adm'r,  82  Ky.  217;  Con- 
ley's  Adm'r  r.  Railway  Co.,  89  Ky.  406,  12  S.  W.  764; 
Brown's  Adm'r  v.  Railroad  Co.  (Ky.)  30  S.  W.  639; 
Shackleford's  Adm'r  v.  Railroad  Co.,  84  Ky.  43  ;  Rail- 
way Co.  V.  Powell  (Ky .)  33  S.  W.  629.  The 
SkTsiJlllrflr*  evidence  for  the  plaintiff  in  this  case  does 
jrowiBfr  -uabiiitr  not  show  whether  or  not  any  bell  was  rung 

to  TrMpawer.  .  ^-  j  j 

at  the  road  crossing  mentioned,  and  some 
of  the  witnesses  who  were  in  the  field  some  distance 
from  that  point  say  they  did  not  hear  the  whistle 
sounded.  The  law  imposes  a  duty  to  blow  the  whistle 
or  ring  the  bell  on  approaching  a  crossing, — not  to  give 
trespassers  notice,  but  to  give  notice  to  the  public,  who 
have  a  right  to  enjoy  the  use  of  the  crossing".  If  the 
boy  was  not  on  the  crossing,  the  failure  of  the  company 
to  blow  the  whistle  or  ring  the  bell  would  not  make 
them  guilty  of  negligence  as  to  the  boy.  As  we  said, 
there  was  some  testimony  tending  to  show  that  the 
point  w^here  the  body  was  found  could  have  been  seen 
bj'  the  engineer  from  a  point  900  yards  on  the  road. 
This  testimony,  together  with  that  we  have  indicated, 
is  substantially  that  which  was  offered  by  the  plaintiff 
to  establish  the  killing  and  the  negligence.  The  com- 
pany introduced  all  it«  employees  in  charge  of  the  train, 
who  testified  they  did  not  see  the  boy  at  the  time  the 
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train  passed  through,  and  did  not  know  he  had  been 
killed  until  they  reached  Bowling*  Green.  They  also 
testified  they  had  sounded  the  whistle  and  rung  the 
bell  as  they  approached  the  crossing. 

The  court  overruled  defendant's  motion  to  give  the 
jury  a   peremptory   instruction   to   find    for   it.     We 
think  this  should  have  been  done.     Admit- 
ting that  the  testimony   was   sufficient  to  SHj^ith^ifTwi. 
establish  that  the  boy   was   killed    by  the  PfJJJ-Jjy^^*''' 
train  in  question,    still  there   is   an   entire 
absence  of  testimony  showing  that  it  was  the  result  of 
negligence  of  those  in  charge  of  the  train.     It  will  not 
do  to  say  that,  simply  because  the  boy  was  struck  by 
the  train  and  killed,  those  in  charge  of  it  saw  him,  and 
could  have  saved  his  life,  after  the  peril  was  discovered. 
The  court  told  the  jury,  in  the  first  instruc- 
tion, if  the  boy  was  killed  by  the  negligence     f*'J*~5*"'*r 
of  the  defendant's  servants,   that  the   law     etw.*  "'* 
was  for  the  plaintiff,   unless  they  believed 
the  deceased  failed  to  exercise  that  care  w^hich  may 
ordinarily  be  expected  of  one  of  his  age  * 'situated  as  he 
was."     There   was   no   proof  to   show    his   situation 
when  killed,  if  killed  at  all,  by  the  train.     It  seems  to 
us  that  that  expression  was  misleading  to  the  jury.     It 
virtually  assumed  that  he  occupied  such  position  that 
the  train  struck  him.     Besides,   the  very  fact  that  he 
sat  upon  the  end  of  the  tie  constituted  him  a  trespasser, 
if  he  was  at  the  point  where  his  body  was  found.     The 
fifth  instruction  given  by  the  court  is  as  follows  :     **It 
was  the  duty  of  the  defendant's  servants  to  ring  the  bell 
or  sound  the  whistle  at  a  distance  of  at  least  50  rods 
from  the  place  where  the  railroad  crosses  the  public 
highway,  and  to  ring  said   bell  or  sound  said  whistle, 
continuously  or  alternately  until  the  engine  reached 
said  crossing,  and,  if  they  failed  to  do  this,  it  was  neg- 
ligence as  to  deceased  if  his  employment  required  him 
to  be  on  or  near  defendant's  track  close  to  said  cross- 
ing ;  but  such  failure  on  the  part  of  defendant's  ser- 
vants, if  they  did  so  fail,  did  not  excuse  the  deceased 
from  keeping  a  lookout,  and  using  ordinary  care  to 
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avoid  danger  to  himself,  and,  if  he  was  killed  by  reason 
of  the  failure  to  use  such  care  on  his  part,  the  plaintiff 
cannot  recover  by  reason  of  the  failure  of  the  defend- 
ant's servants  to  ring-  the  bell  or  sound  the  whistle  as 
above  set  out."  This  instruction  is  erroneous,  because 
it  told  the  jury  that  a  failure  to  blow  the  whistle  at  the 
crossing  was  negligence  as  to  the  deceased.  .  Railroad 
Co.  V.  Deuser  (Ky.)  29  S.  W.  973 ;  Shackleford's 
Adm'r  v.  Railroad  Co.,  supra;  Hoskins'  Adm'x  z\ 
Railroad  Co.   (Ky.)  30  S.   W.  643.     It  was  error  to 

submit  to  the  jury  the  question  as  to 
iiiiJlnB«t-  whether  his  employment  required  him  to  be 
SwHiy.^"'' *'    on  or  near  the  defendant's  track,  close  to 

the  crossing.  The  mere  fact  that  he  was 
employed  by  Clarkson  to  keep  stock  off  of  the  railroad 
did  not  relieve  him  from  being  a  trespasser.  The  duty 
to  ring  a  bell  or  blow  a  whistle  could  not  be  increased 
or  lessened  by  reason  of  Clarkson  employing  him  to 
keep  his  stock  off  of  the  railroad.  There  was  no  evi- 
dence whatever  tending  to  show  that  those  in  charge  of 
the  train  even  knew  such  a  boy  existed,  much  less 
having  knowledge  that  he  was  employed  by  Clarkson, 
which  required  him  to  be  on  or  near  defendant's  track, 
close  to  the  crossing.  The  defendant  offered  the  fol- 
lowing instruction  :  **(9)  The  court  instructs  the  jury 
that  the  defendant  has  the  exclusive  use  of  its 
track  from  the  public  road  crossing,  near  where 
plaintiff's  intestate  was  found,  to  Clarkson's  house, 
south  of  there  ;  and  the  employees  of  the  defendant 
are  not  required  to  keep  a  lookout  for  persons  at  that 
point,  and  persons  upon  the  track  between  those  points 
are  trespassers,  and  as  to  such  persons  the  defendant 
owes  no  duty,  except,  after  their  danger  is  discovered, 
to  use  proper  care  to  prevent  injuring  them."  Asa 
matter  of  law  the  defendant  had  the  exclusive  use  of 
its  track  at  the  place  indicated  in  the  instruction,  and 
under  the  repeated  rulings  of  this  court  those  in 
charge  of  the  train  were  not  required  to  keep  a  lookout 
for  persons  at  a  point  where,  if  they  were  upon  the 
track,    they   would  be    trespassers.     We  can  see  no 
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reason  why  this  instruction  should  not  have  been 
given.  There  was  an  entire  failure  to  prove  that  the 
death  of  the  boy  resulted  from  the  neglig^ence  of  the 
defendant's  servants  in  chargfe  of  the  train.  The 
evidence  offered  by  the  defendant  did  not  in  the  slight- 
est degree  tend  to  strengthen  the  case  of  the  plaintiff. 
The  judgment  is  reversed,  with  direction  that  further 
proceedings  conform  to  this  opinion. 


NOTE. 

Injury  to  Trespasser— Failure  to  Give  Signals  at  Crossing.—Tres- 
passers  on  the  track  of  a  railway  company  cannot  complain  of  the 
failure  of  the  company  to  give  the  statutory  signals  for  a  crossing, 
even  though  the  giving  of  such  signals  would  have  warned  them  of 
the  train's  approach.  Louisville  &  N.  R.  Co.  v,  Howard,  19  Am.  & 
Eng.  R.  Cas.  98,82  Ky.  12;  Toomev  r.  Southern  Pac.  R.  Co.,  86 
Cal.  374,  24  Pac.  Rep.  1074  ;  Shackleford  v.  Louisville  &  N.  R.  Co., 
28  Am.  &  Eng*  R.  Cas.  591,  84  Ky.  43,  4  Am.  St.  Rep.  189 ;  Prender- 
gast  V.  New  York  C.  &  H.  R.  R.  Co.,  58  N.  Y.  652,  mem. ;  Spicer  v, 
Chesapeake  &  O.  R.  Co.,  45  Am.  &  Eng.  R.  Cas.  28  and  noU  p.  36, 
34  W.  Va.  514,  12  S.  E.  Rep.  553  ;  Casey  v.  Canadian  Pac.  R.  Co., 
37  Am.  &  Eng.  R.  Cas.  172,  15  Ont.  574  ;  Christy  v.  Chesapeake  &  O. 
R.  Co.,  35  W.  Va.  117,  12  S.  E.  Rep.  1111 ;  Savannah  &  W.  R.  Co.  v. 
Meadows,  (Ala.)  10  So.  Rep.  41 ;  East  Tennessee,  V.  &  G.  R.  Co.  v. 
Smith,  (Ga.)  20  S.  E.  Rep.  127. 
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WaLtTERS. 

{Supreme  Court  of  Illinois ^  Jan.  18^  /Sgy,) 

Removal  of  Cause — Appeal — Review. — Probable  error  of  a  court  iu 
denying-  a  motion  to  transfer  a  cause  to  a  federal  court  cannot  be 
reviewed  on  appeal  where  the  bill  of  exceptions  contains  no  motion 
for  such  removal,  affidavit  or  bond,  and  it  does  not  appear  that  any 
exception  was  taken  to  the  denial. 

Trespasser  on  Bridge — Duty  of  Railway  Company. — A  railway 
company  is  not  required  to  discover  the  presence  of  a  trespasser  on 
its  bridg-e,  but  it  is  liable  if  the  eng-ineer  in  charg-e  of  its  train  dis- 
covers such  trespasser  and  fails  to  exercise  ordinary  care  to  prevent 
his  receiving  injury. 

Instructions — Correctness — Power  of  Party  to  Question. — One 
party  cannot  question  the  correctness  of  instructions  given  by  the 
court  for  the  other  party,  where  such  instructions  are  to  the  same 
effect  as  those  given  for  the  first  party. 

Trespasser  on  Bridge — Duty  of  Engineer — Instructions.* — In  an 
action  against  a  railway  company  to  recover  for  injuries  received 
from  an  engine  by  a  trespasser  on  a  high  bridge  of  the  company, 
the  defendant  requested  an  instruction  that  an  engineer  is  not 
bound  to  stop  his  engine  the  moment  he  sees  a  person  on  the  track, 
but  has  a  right  to  presume  that  such  person  will  leave  the  track  in 
time,  and,  without  being  negligent,  may  continue  to  run  the  train 
until  he  discovers  that  such  person  is  heedless  of  danger,  //eld, 
that  such  instruction  was  properly  refused  because  it  ignored  the 
fact  that  the  plaintiff  was  on  a  high  bridg-e,  and  could  not  step  off 
to  avoid  danger. 

Injury  to  Trespasser  Rescuing  Child  on  Bridge — Instructions. — In 
such  action  it  was  not  error  to  refuse  an  instruction  that,  if  the 
plaintiff  was  endeavoring  to  rescue  a  little  g-irl  from  danger  at  the 
time  he  was  injured  he  could  not  recover  unless  the  injury  was  will- 
fully inflicted,  as  the  deg^ree  of  care  required  of  the  engineer  was 
not  lessened  by  the  fact  that  the  plaintiff  was  attempting-  to  save 
the  child. 

Peremptory  Instruction  after  Submission  of  Case — Refusal. — 
Where  the  defendants  in  such  action  submitted  the  case  to  the  jury 
for  its  determination  upon  the  facts,  thereby  conceding  that  there 
was  a  question  for  its  decision,  a  request  of  the  defendants,  upon 
the  final  submission  of  the  case,  for  a  peremptory  direction  to  the 
jury  to  find  for  the  defendants  was  properly  refused. 

Misjoinder — Waiver  of  Objection. — In  such  action,  where  issue 
has  been  taken  on  declarations  joining  the  engineer  and  the  re- 
ceiver of  the  company,  the  question  whether  they  were  properly 
joined  cannot  be  raised. 

♦See  note  at  end  of  case. 
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Appeal  from  Third  district  appellate  court.  Affirmed. 

This  suit  was  brougfht  by  the  appellee  agfainst  ap- 
pellants in  the  circuit  court  of  Coles  county,  to  recover 
damag-es  for  a  personal  injury  received  by  ^^^  ^ 
being"  struck  by  a  locomotive.  The  accident 
occurred  on  a  railroad  bridge  of  the  company  in  June, 
1893,  the  road  at  that  time  being  in  the  hands  of  Samuel 
R.  Callaway  as  receiver.  The  original  declaration 
was  of  two  counts,  charging  that  the  injury  resulted 
from  the  gross  neglig"ence  and  willful  misconduct  of 
the  servants  of  the  receiver.  On  the  return  day,  he 
api>eared  and  filed  his  petition  and  bond  for  the  removal 
of  the  case  to  the  United  States  circuit  court  for  the 
Southern  district  of  Illinois,  but  the  petition  was 
denied.  Afterwards  plaintiflF  amended  his  declaration, 
by  joining"  Keep,  the  engineer  in  charge  of  the  locomo- 
tive at  the  time  of  the  accident,  as  a  party  defendant. 
On  the  first  day  of  the  next  term.  Pierce,  successor  to 
Callaway  as  receiver,  also  filed  a  second  petition  for 
the  removal  of  the  cause  to  the  United  States  court, 
but  it  was  also  denied.  After  making  Keep  a  party, 
the  declaration  was  further  amended,  two  additional 
counts  being  filed.  They  each,  in  substance,  aver 
that,  after  the  eng'ineer  Keep  and  other  servants  of  the 
defendant  in  charge  of  the  train  saw  the  plaintiff  upon 
the  bridg-e,  they  could,  by  the  exercise  of  ordinary  care 
after  becoming*  aware  of  his  position,  have  broug'ht  the 
train  under  control,  and  avoided  striking  and  injuring 
him,  but  negligently  failed  to  do  so.  The  second  of 
these  counts  also  charges  that,  after  seeing  him,  the 
defendant  Keep  and  other  servants  of  the  defendant 
receiver  willfully  and  wantonly  ran  the  engine  upon 
him.  A  plea  of  not  g'uilty  was  filed,  and  a  trial  by 
jury  resulted  in  a  verdict  and  judgment  for  the  plain- 
tiff for  S2,500.  That  judgment  having  been  affirmed 
by  the  appellate  court,  this  appeal  is  prosecuted. 

W.  P.    Tyler  and   Charles   G,    Guenther^  for  appel- 
lants. 

Hughes  &  Hayes  and  /.  W.  Craig-,  for  appellee. 

8  (N.,s.)  A.  &  E.  R.  Cas.— 43 
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Wilkin,  J.  (after  stating  the  facts).     It  is  first  in- 
sisted the  court  below  erred  in   refusing-  to 
lejimi  df  lanM    transfer  the  cause  to  the  federal  court.  That 
vkifr  question  is  not  presented  by  this   record  for 

our  decision,  the  bill  of  exceptions  contain- 
ing" no  motion  for  such  removal,  affidavit,  or  bond ; 
neither  does  it  appear  that  any  exception  was  taken  to 
the  denial  of  the  motion.  Transportation  Co.  r. 
Joesting,  89  111.  152 ;  Wabash,  St.  L.  &  P.  Ry.  Co.  v. 
People,  106  111.  652. 

The  other  errors  assigned  question  the  correctness 
of  the  decision  of  the  case  upon  its  merits.  The  decla- 
ration proceeds  throughout  upon  the  admission  that  the 

plaintiff   was  wrongfully  upon   the   bridge 

BriT*-?^?"       ^^  ^^^  time  of  the  accident,  and  could  only^ 
uiiwar  c'apftBy.  recover  by  proving  that  the  conduct  of  the 

defendants  was  wanton  and  willful,  or  that, 
after  discovering  his  perilous  position,  they  did  not  ex- 
ercise ordinary  care  to  avoid  the  accident.  The  last 
two  counts  are  upon  the  latter  theory,  and  the  trial  was 
had  upon  the  issue  formed  on  these  counts.  Thus,  the 
court  instructed  the  jury,  at  the  instance  of  the  defen- 
dants :  **(9)  You  are  instructed  that,  if  it  appears  from 
the  evidence  in  this  cause  that  the  plaintiff  was  a  tres- 
passer upon  the  track  or  bridge  of  the  defendant  re- 
ceiver at  the  time  he  was  struck  and  injured,  then  said 
defendant  receiver  was  not  required,  and  the  law  did 
not  impose  any  duty  whatever  upon  his  engineer,  to 
discover  the  plaintiff's  presence  upon  the  same,  but 
only  required  him,  after  he  discovered  the  plaintiff, 
and  had  knowledge  that  he  was  in  a  perilous  position, 
to  exercise  reasonable  care  and  prudence  to  avoid  colli- 
sion ;  and  if  it  further  appears  that  the  engineer  did 
exercise  such  care  and  prudence, — did  everything 
within  his  power  to  prevent  the  train  from  colliding 
with  said  plaintiff  after  he  discovered  him, — then  your 
verdict  must  be  for  the  defendants.  (10)  The  defen- 
dants are  liable  in  this  case  only  if  the  engineer  failed 
to  exercise  ordinary  care  to  prevent  the  injury,  after  he 
became  aware  of  the  danger  to  which  the  plaintiff  was 
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exposed  ;    and  by  ordinary  care  is  meant  such  care  as 
would  be  ordinarily  used  by  a  prudent  person  perform- 
ing a  like  service  under  similar  circumstances."     Two 
instructions  were  given  on  behalf  of  the  plaintiflF,  and 
they  each  lay  down  the  same  rule  as  to  the  defendant's 
liability  stated  in  the  foregoing  instructions,  and  cor- 
rectly announce  the  law,  as  held  in  Railroad  Co.  v. 
Noble,  142  111.  578,  32  N.  E.  684,  and  Rail- 
road  Co.  v.  Jones,  163  111.  167,  45  N.  E.  50.  [:;S2!^Vo;^'' 
Moreover,  it  is  well  settled  that  the  defen-  •[^J»rif  to tjw- 
dants,  having  asked  the  court  to  instruct  the 
jury   as  it  did,  cannot   now  be    heard  to  question    the 
correctness  of  those  given  on   behalf  of  the  plaintiff  to 
the  same  effect.     Coal  Co.  v.  Haenni,  146  111.  621,  35 
N.  E.  162,  and  cases  cited. 

A  large  number  of  instructions  were  given  at  the 
instance  of  the  defendants,  and  we  think,  with  the 
appellate  court  that  the  law  of  the  case  was  as  fully 
and  fairly  stated  on  their  behalf  as  they  could  reasona- 
bly ask.  Whatever  may  be  said  as  to  the  weight  of 
the  testimony  on  the  question  whether  the  engineer  did 
exercise  due  care  to  avoid  the  injury  after  he  discovered 
the  plaintiff,  as  an  original  question,  it  must  be  con- 
ceded that  it  is  foreclosed  by  the  judgment  of  aflfirmance 
in  the  appellate  court.  Three  instructions  asked  by 
the  defendants  were  refused,  but  they  did  not  go  to 
that  question  of  fact ;  and  if  they  had  been  free  from 
objection,  in  view  of  those  given,  there  would  have 
been  no  reversible  error  in  their  refusal.  They  did 
not,  however,  state  the  law  correctly.  The 
eighth  states  that  an  engineer  is  not  bound  BridJe^DB^of 
to  stop  his  train  the  moment  he  sees  a  person  ftXetuiiT''' 
on  the  track,  but  has  the  right  to  presume 
that  such  person  will  leave  the  track  in  time  to  escape 
danger,  and,  without  being  negligent,  may  continue  to 
run  the  train  until  he  discovers  that  such  person  is 
heedless  of  danger.  This  instruction  ignores  the  fact 
that  the  plaintiff  was  upon  a  bridge  of  considerable  ele- 
vation, and  could  not  therefore  step  out  of  danger.  A 
similar  instruction  was  condemned  in  the  case  of  Rail- 
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road  Co.  v.  Slater,  139  III.  199,  28  N.  E.  830.  The 
seventeenth  instruction,  which  was  also  refused,  was 
to  the  effect  that,  if  the  plaintiff  was  endeavoring*  to 
rescue  the  little  g'irl  from  dang-er  at  the  time  he  was 
struck,  he  could  not  recover  unless  the  injury  was 
wilfully   inflicted.       We    have    already   seen    that    it 

became  the  duty  of  the  engineer,  upon  dis- 
MMffiiewiiVr  covering-  the  perilous  position  of  the  plaint- 
Slraetimf**"   iff,  to  use  reasonable  care  to  avoid  injuring^ 

him  ;  and  it  is  clear  that  what  he  may  have 
been  doing  at  the  time  could  in  no  wa^  lessen  that 
duty — that  is  to  say,  the  fact  that  he  may  have  been 
attempting  to  save  the  child  would  furnish  no  excuse 
for  less  care  on  the  part  of  the  engineer  than  if  he  had 
been  otherwise  engaged.  What  he  was  doing-  at  the 
time,  whether  attempting  to  rescue  the  little  g"irl  or 
doing  nothing,  could  only  be  material  in  the  case  as 
affecting  the  question  as  to  whether  he  used  due  care 
for  his  own  safety. 

There  was  submitted  by  the  defendants,  with  the 

other  instructions,  a  peremptory  direction 
iKe^lMtfieV  to  the  jury  to  find  for  the  defendants  ;  and 
l!!lL"'?lJ!-If       it  is  insisted  that  the  court  erred  in  refusinsf 

to  give  it.     \L  he  defendants  did  not,  at  tne 
close  of  the  plaintiff's  testimony,  nor  at  the  close  of  all 
the  testimony,  ask  to  have  the  case  taken  from  the  jury, 
nor  to  have  it  peremptorily  instructed  to  return  a  ver- 
dict for  the  defendants,  but,  as  we  have  seen,  submitted 
the  case  to  the  jury  upon  instructions  which  assumed 
the  questions  of  fact  necessary  to  make  out  plaintiff's 
case  were  properly  before  it.     In  other  words,  they 
submitted  the  case  to  the  jury  for  its  determination 
upon  the  facts,  thereby  conceding  that  there  was  a 
question  for  its  decision.     The  refusal  of  the  instruc- 
tion when  asked  upon  the  final  submission  of  the  case 
was  proper,  because  it  sought  to  take  away  from  the 
jury  all  questions  of  fact,  and  require  it  to  determine, 
as  a  matter  of  law,  that  there  was  no  evidence  before  it 
tending-  to  support  the  plaintiff's  cause  of  action.    If 
the  defendants  desired  the  court  to  pass  upon  the  legal 
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question  as  to  whether  or  not  there  was  any  testimony 
before  the  jury  tending*  to  prove  the  plaintiff's  case, 
and  to  brings  that  question  before  this  court  for  review 
as  a  question  of  law,  it  must  have  done  so  by  asking  to 
have  the  case  withdrawn  from  the  jury  before  the  final 
submission.  There  was  no  error  in  the  refusal  of 
either  of  these  instructions. 

The  question  as  to  whether  the  engineer  was  prop- 
erly joined  with  the  receiver  cannot  be 
raised,  issue  having  been  taken  on  the  decla-  S^? okj^Hw?*'" 
rations  so  joining  him.  In  view  of  the  man- 
ner in  which  this  case  was  tried,  and  the  decision  of 
the  appellate  court,  no  reversible  error  is  here  shown. 
Affirmed. 


NOTES. 

Trespasser  on  Track  in  Perilous  Place — Duty  of  Employees. — If 
the  employees  of  a  railway  company  see  a  man  on  the  track  at  a 
place  where,  or  under  such  circumstances  that  he  cannot  readily 
leave  it  in  time  to  avoid  injury,  they  are  bound  to  stop  the  train  if 
it  can  be  done.  Mobile  &  O.  R.  Co.  v,  Stroud,  31  Am.  &  £)ng.  R. 
Cas.  443,  64  Miss.  784,  2  So.  Rep.  171  ;  White  v.  New  York  C.  &  H. 
R.  R.  Co.,  47  N.  Y.  S.  R.  174,  20  N.  Y.  Supp,  6;  Tanner  v,  Louisville 
Ml  N.  R.  Co.,  60  Ala.  621 ;  Cook  v.  Central  R.  &  B.  Co.,  67  Ala.  533. 
The  servants  of  a  company  owe  to  a  trespasser  on  its  trestle  only 
the  duty,  so  soon  as  he  is  discovered  on  the  track,  of  promptly  using* 
all  eiforts  within  their  power,  consistent  with  the  safety  of  the  train 
and  of  those  upon  it,  to  avoid  injuring  him.  Shaw  z/.  Missouri  Pac. 
R.  Co.,  104  Mo.  648,  16  S.  W.  Rep.  842 ;  Reardon  v,  Missouri  Pac.  R. 
Co.,  114  Mo.  384,  21  S.  W.  Rep.  731 ;  Clark  v,  Wilmington  &  W.  R. 
Co.,  (N.  Car.)  48  Am.  &  Eng.  R.  Cas.  546. 
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Shelton's  Adm'r 

V. 

Louisville  &  N.  R.  Co. 

(Court  of  Appeals  of  Kentucky  y  March  p,  iSgj.) 

Action  for  Death  of  Passenger— Head  Protruding  from  Window — 
Liability  of  Carrier.* — la  an  action  to  recover  for  the  death  of  a  pas- 
seng'er  who  was  killed  by  being-  struck  on  the  head  by  an  uprig-ht  la 
a  tunnel  while  he  had  his  head  out  of  the  car  window,  the  petition 
averred  that  the  deceased  was  seized  with  a  sudden  illness  which 
caused  him.  great  pain,  and  that  desiring-  to  vomit  he,  while 
frantic  and  crazed  with  suffering-  and  almost  unconscious  of  what 
he  was  doing*,  put  his  head  out  of  the  window  in  order  to  vomit,  and 
was  struck  and  killed  by  the  upright.  There  was  no  alleg-ation  that 
those  in  charg-e  of  the  train  knew,  or  could  have  Known,  by  reasona- 
ble care,  of  his  illness,  or  of  his  perilous  position;  nor  was  it  alleged 
that  they  could  have  avoided  the  dang-er  of  his  position,  nor  did  it 
appear  from  the  complaint  whether  or  not  the  window  was  open 
when  the  deceased  became  ill,  nor  who  opened  it.  Held,  that  the 
company  was  not  liable. 

Appeal  from  Fleming-  county  circuit  court.  A/- 
firmed. 

A.  O.  Stanley^  Piunphrey  Jc  Mclicr,  and  G.  A.  Cas* 
sidy,  for  appellant.  ^ 

G.  C.  Lockhart,  W.  H.  Wadszvorth,  and  W.  G. 
Dearingr,  for  appellee. 

PaynTER,  J.  In  October,  1894,  the  decedent,  Shel- 
ton,  while  a  passengfer  on  the  train  of  appellee,  was 
killed  in  the  tunnel  in  which  S.  D.  Clark  lost  his  life, 
as  described  in  the  opinion  this  day  delivered  in  the 
case  of  Clark's  Adm'x  v.  Railroad  Co.,  39  S.  W.  840. 
The  petition  in  this  case  contains  substantially  the 
allegations  as  those  in  the  Clark  Case,  with  the  excep- 
tion as  hereinafter  stated.  It  is  averred  that:  **The 
intestate,  Joseph  Shelton,  was  taken  and  became  sud- 

♦See  note  to  Clark's  Adm*z  v,  Louisville  &  N.  R.  Co.,  8  Am.  4 
Eng.  R.  Cas.,  N.  S.,  355. 


Am.  &  Eng.    HEAD  PROTRUDING  FROM  WINDOW.  679 

R.  Cas. 

Shelton's  Adm*r  v,  Louisville  Sl  N.  R.  Co. 

denly  and  violently  ill,  by  which  illness  he  suffered 
great  pain,  and,  bein^  sick  at  the  stomach,  and  being- 
irresistibly  compelled  to  vomit,  and  frantic  with  pain, 
and  crazed  from  his  suffering-,  and  unconscious  of  what 
he  was  doing,  suddenly  and  unconsciously,  in  a  half- 
fainting  condition,  protruded  his  head  through  one  of 
the  windows  of  said  car,  vomiting-  at  the  time,  when 
and  where  he  was  instantly  caught  by  some  uprig-ht 
timbers  in  said  tunnel,  and  pulled  throug-h  the  window 
of  said  car,  and  mangled  and  bruised  and  instantly 
killed."  The  discussion  of  the  law  of  the  Clark  Case 
is  applicable  to  this  case,  and  therefore  it  is  unnecessary 
to  repeat  it  here.  It  does  not  appear  from  the  petition 
whether  or  not  the  window  was  open  when  the  deceased 
became  suddenly  ill,  nor  as  to  who  opened  it.  It  is 
not  alleged  that  those  in  charge  of  the  train  knew  of 
the  deceased's  unfortunate  illness,  or  that  they  could 
have  known  it  by  reasonable  care ;  nor  is  it  alleged 
that  they  knew  of  the  perilous  position  which  he  had 
assumed,  or  that  they  could  have  learned  of  it  by  rea- 
sonable attention  to  their  duties,  or  that  they  could 
have  avoided  the  danger  of  his  position.  A  railroad 
company  has  the  right  to  assume  passengers  will  not 
assume  dangerous  positions  in  or  upon  a  passenger  car. 
It  is  not  made  to  appear  that  the  appellee  is  in  any  wise 
responsible  for  the  deceased's  act  in  protruding  his 
head  outside  of  the  car,  and  but  for  which  the  accident 
would  not  have  occurred.     Judgment  is  affirmed. 
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Eaton 

V. 

McNeill. 

(Supreme  Court  of  Oregon^July  ji,  iSgj,) 

Injuries  to  Animals — Fences— Liability  Fixed  by  Place  of  Entry.* — 
Where,  in  an  action  ag^ainst  a  railway  company  to  recover  for 
injuries  to  stock,  the  stock  went  upon  the  railway  at  the 
depot  g'rounds  where  the  company  was  not  required  to  fence  its 
right  of  way,  and  were  injured  at  a  point  where  the  company  wa£» 
required  by  statute  to  keep  a  fence,  there  can  be  no  recovery  for 
such  injuries  unless  it  be  proven  that  the  injuries  were  caused  by 
the  company's  negligence. 

Same — Depot  Grounds  in  Excess  of  Legal  Limit.— The  fact  that  the 
company  had  included  in  its  depot  grounds  more  land  than  it  had  a 
lawful  right  to  include  is  immaterial  where  the  stock  entered  upon 
the  right  of  way  at  a  point  within  the  limits  of  the  grounds  which 
the  company  could  lawfully  use. 

Appeal  from  Union  county  circuit  court.  Reversed. 

This  is  an  action  against  the  receiver  of  the  Oregfon 
Railway  &  Navigation  Company  to  recover 
damages  for  loss  of  stock  killed  and  injured 
by  moving  trains  of  the  defendant,  and  for  other 
injuries  to  property.  The  complaint  contains  seven 
counts,  but,  as  the  assignments  of  error  relate  to  the 
second  cause  of  action  alone,  no  further  reference  need 
be  made  to  the  others.  After  alleging  the  incorpora- 
tion of  the  railroad  company,  the  appointment  of  the 
defendant  as  receiver,  the  ownership  by  plaintiflF  of 
certain  horses  and  mares,  the  complaint,  for  a  second 
cause  of  action,  avers  that  the  animals  in  question, 
without  the  fault  of  the  plaintiff,  strayed  upon  the  track 
of  the  railroad  operated  by  the  defendant  at  a  point 
about  one-fourth  of  a  mile  north-west  of  the  Union 
depot  in  Union  county,  and  were  killed  and  injured 
through  the  negligence  and  carelessness  of  defendant's 

•See  note  at  end  of  case. 
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ag-ents  and  servants  in  the  operation  and  management 
of  its  locomotives  and  cars,  to  plaintiff's  damage  in  the 
sum  of  $210  in  aggregate,  and  that  the  track  and 
grounds  of  the  railroad  at  the  point  where  the  animals 
were  killed  and  injured  were  not  fenced  as  required  by 
law.  A  demurrer  to  this  cause  of  action  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action  being  overruled,  the  defendant  answered, 
denying  the  allegations  thereof,  and  alleging  affirma- 
tively that  the  animals  in  question  entered  upon  the 
track  and  grounds  of  the  railroad  at  the  depot  or  sta- 
tion grounds  of  Union  station.  A  reply  being  filed, 
a  trial  was  had,  resulting  in  a  verdict  in  favor  of 
plaintiff  for  the  sum  of  $85  upon  this  cause  of  action, 
and  defendant  appeals. 

y.  Af.  Long-  and  T.  M.  Crawford,  for  appellant, 
y.  M.  Carroll  and  T,  H.  Marsh,  for  respondent. 

Bean,  J.  (after  stating  the  facts).  The  record  con- 
tains numerous  assignments  of  error,  but  the  only 
question  we  deem  it  necessary  to  consider  is 
as  to  whether  the  evidence  is  sufficient  to  II'fciMg!!iilL7mJ 
support  the  verdict.  This  question  arises  gjjtlll.^'^  "•*•  •' 
out  of  defendant's  motion  for  nonsuit,  as 
well  as  his  motion  for  a  verdict  by  direction  of  the 
court.  The  facts,  as  disclosed  by  the  testimony,  are 
that  the  track  of  the  railroad  operated  by  defendant 
runs  east  and  west  at  Union  station,  and  that  there  is 
a  fence  and  cattle  guard  along  the  west  line  of  the  depot 
grounds.  West  of  this  line  the  track  passes  through 
the  farm  of  Shaw,  and  is  fenced  on  both  sides  as  re- 
quired by  law.  On  the  morning  of  the  2d  of  May, 
1895,  some  horses  belonging  to  the  plaintiff  were  found 
within  the  inclosed  right  of  way  a  short  distance  west 
of  the  cattle  guard,  with  their  legs  broken  and  other- 
wise badly  injured  ;  but  there  was  no  evidence  what- 
ever upon  the  part  of  the  plaintiff  as  to  how  they  got 
there,  unless  it  is  to  be  inferred  from  the  testimony  of 
the  witness  Shaw,  who  says  that  the  fence  inclosing  the 
track  was  down  near  where  the  injured  animals  were 
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found.     But  the  failure  to  keep  the  fence  in  repair  is 
not  chargfed  as  a  g-round  of  neg"lig"ence  in  the  complaint; 
nor  is  there  any   evidence   tending*  to  show  that  the 
stock  entered  at  that  point,  or  that  the  condition  of  the 
fence  was  due  to  the  negligence  of  the  defendant,  or 
was  the  proximate  cause  of  the  injury.     On   the   con- 
trary, the  evidence  for  the  plaintiff  is  to  the  effect  that, 
about  3  o'clock  of  the  day  before  the  injury,  the  animals 
in  question    were   driven    by   the    witness  Shaw  from 
near  his  place  to  a  point  about  one  mile  eastof  the  depot, 
on  the  public  highway  leading  from  the  town  of  Union  to 
the  station,  and,  in  returning  from  that  point  to  the  place 
where  they  were  found  injured,  they  would  necessarily 
be  compelled  to  pass  the  station  ;    that  blood  and   hair 
were  found  on  the  cattle  guard  west  of  the  depot,  and 
along  the  track  to  the  place  where  the  injured  ani- 
mals were    found,    thus   clearly   indicating    that,    on 
their  return  from  the  place   where  Shaw  left  them, 
they  had  probably  become  frightened  at  an  approach- 
ing  train,   and   ran   down   the  track    from  the   depot 
grounds  across  the  cattle  guard,  and  into  a  bridge,  and 
in  so  doing  had  been   injured.     There  can  be  no  other 
reasonable  inference  drawn  from  the  plaintiff's  testi- 
mony.    It  is  conclusively  shown  to  have  been  the  fact 
by  the  uncontradicted  and  unimpeached  testimony,  of 
the  trainmen  called   by  the  defendant,   who   testified 
that  at  2  o'clock  in  the  morning,  as  the  train  approached 
Union  station  from  the  east,  they  discovered  a  band  of 
horses  on   the  track  a  short  distance  from  the  station 
building,  and  between  it  and  the  switch  west  thereof  : 
that  the  animals  became  frightened  at  the  approach  of 
the  train,   and  ran   west  along  the  track,  scrambling 
through  the  cattle  guard,  and  passed  out  of  sight ;  that 
they  stopped  the  train,  and,  upon  again  moving  forward, 
proceeded  cautiously,  keeping  a  sharp  lookout ;  that  a 
short  distance  west  of  the  cattle  guard  they  found  four 
of  the  animals  in  a  bridge  ;  and  that  they  again  stopped 
the  train,  and   helped  them  out.     This  is  all  the  evi- 
dence given  by  either  party  showing  how  the  animals 
came  to  be  injured,  and  upon  these  facts  the  question 
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of  liability  depends.  No  right  of  recovery  is  claimed 
on  account  of  the  negligence  of  the  agents  or  servants 
of  defendant  in  the  operation  and  management  of  trains, 
but  it  is  predicated  wholly  on  the  absence  of  a  fence  as 
required  by  statute  ;  and  we  are  clearly  of  the  opinion 
that  no  recovery  can  be  had  on  that  account,  because  it 
appears  that  the  animals  went  upon  the  track  at  a  point 
where  the  defendant  was  not  required  to  fence.  The 
rule  is  unquestioned  that  if  the  stock  enter  upon  a  rail- 
way at  a  point  where  the  statute  requires  the  road  to 
be  fenced,  and  are  injured  or  killed  by  a  moving  train, 
the  railroad  company  will  be  liable  in  damages,  whether 
it  occurred  through  the  negligence  of  the  company  or 
not ;  but,  if  they  enter  at  a  place  where  the  law  does  not 
require  the  company  to  fence,  a  different  rule  prevails, 
and  before  a  recovery  can  be  had  the  plaintiff  must 
prove  that  the  killing  was  caused  by  the  negligence  of 
the  defendant.  Moses  v.  Railroad  Co.,  18  Or.  385,  23 
Pac.  498 ;  Railroad  Co.  v.  Bull,  72  111.  537  ;  Railway 
Co.  V.  Goodbar,  102  Ind.  5%,  2  N.  EJ.  337,  and  3  N. 
E.  162 ;  Bremmer  v.  Railroad  Co.,  61  Wis.  114,  20  N. 
W.  687  ;  Peters  v.  Stewart,  72  Wis.  133,  39  N.  W. 
380 ;  Baldwin  v.  Railway  Co.,  63  Iowa,  210,  18  N.  W. 
884  ;  3  Wood,  Ry.  Law,  par.  419.  In  Railway  Co.  v. 
Goodbar,  stipra,  Mr.  Justice  ElIvIOTT  says  that  "  it 
is  the  place  of  entry  that  controls."  As  said  in  Rail- 
way Co.  V.  Tretts,  96  Ind.  450:  *'The  place  of 
entry  is  the  material  question.  This  is  the  ruling 
in  many  cases.  [Citing  a  number  of  cases.]  These 
cases  declare  that  if  the  place  where  the  animals 
entered  was  one  which  the  railroad  company  was  bound 
to  fence,  and  the  place  was  not  fenced,  the  company  is 
liable,  although  the  place  where  the  animals  were 
killed  was  securely  fenced  ;  but,  if  the  animals  entered 
at  a  point  where  the  railroad  company  was  not  bound 
to  fence,  the  company  is  not  liable,  although  the  ani- 
mals were  killed  at  a  place  where  there  was  no  fence." 
The  evidence  of  the  case  at  bar  brings  it  clearly  within 
this  rule.  Under  the  statutes  and  decisions  of  this 
state,  a  railway  company  is  not  required  to  fence  its 
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depot  grounds  or  railway  tracks  therein.  Moses  z\ 
Railroad  Co.,  supra.  And  the  evidence  is  clear  that 
the  animals  went  upon  the  track  from  the  depot  grounds, 
and,  this  being  so,  their  injuries  were  in  no  way  attrib- 
utable to  the  absence  of  a  fence  required  by  the  statute. 
It  was  contended  to  some  extent  on  the  trial  that  the 
railroad  company  had  included  in  its  depot 
8«m«--ttei»ot  fifrounds  more  land  than  it  lawfully  had  a 
•f  uirii Limit.  ng*ht  to  do  ;  but  this  question  is  wholly  im- 
material in  this  case,  because  the  undisputed 
evidence  shows  that  the  animals  went  upon  the  track 
at  a  point  between  the  station  building"  and  the  west 
switch,  and  there  is  no  sug-gfestion  that  such  point  is 
not  within  the  depot  gfrounds,  whether  their  proper 
limit  is  a  question  of  law  or  fact.  It  follows  that  the 
judg"ment  of  the  court  below  must  be  reversed  and  the 
cause  remanded,  with  directions  to  enter  nonsuit  in 
favor  of  the  defendant  as  to  the  second  cause  of  action 
set  up  in  the  complaint,  and  to  render  judgment  ac- 
cordingly. 


NOTE. 

Fences— Injuries  to  Animals — Liability  Fixed  by  Place  of  Entry. — 
St.  Louis,  A.  &  T.  H.  R.  Co.  z\  Linder,  39  111.  433  ;  Dug^g^an  r.  Peo- 
ria, D.  &  E.  R.  Co.,  42  111.  App.  536;  Illinois  C.  R.  Co.  v.  Finney.  42 
III.  App.  390  ;  Great  Western  R.  Co.  v,  Morthland,  30  111.  451 ;  Alsop 
7'.  Ohio  M.  R.  Co.,  19  111.  App.  292 ;  Chicago,  B.  &  Q.  R.  Co.  v.  Far- 
relly,  3  111.  App.  60;  Wabash  R.  Co.  v.  Brown,  2  111.  App.  516; 
Indiana,  B.  &  W.  R.  Co.  t;  Quick,  109  Ind.  295  ;  Jeffersonville,  M.  A 
I.  R.  Co.  V.  Lyon,  72  Ind.  107,  2  Am.  &  Eng^.  R.  Cas.  648 ;  Wabash, 
St.  Iv.  &  P.  R.  Co.  V.  Tretts,  19  Am.  &  'Bng.  R.  Cas.  601,  96  Ind.  450: 
Jeifersonville,  M.  &  I.  R.  Co.  v.  Dunlap,  31  Am.  &  Eng^.  R.  Cas.  512. 
112  Ind.  93,  13  N.  E.  Rep.  403 ;  Wabash  R.  Co.  7/.  Forshee,  77  Ind. 
158  ;  Indianapolis,  C.  &  L.  R.  Co.  v,  Warner,  35  Ind.  515 ;  Louisville, 
X.  A.  &  C.  R.  Co.  V.  Good  bar,  102  Ind.  5%,  2  N.  E.  Rep.  337,  3  N.  E. 
Rep.  162 ;  Jeffersonville,  M.  &  I.  R.  Co.  v.  Huber,  42  Ind.  173 ; 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Spain,  61  Ind.  460;  Jeffersonville. 
M.  &  I.  R.  Co.  z'.  Avery,  31  Ind.  277  ;  Louisville,  N.  A.  &  C.  R.  Co. 
I'.  Elzler,  3  Ind.  App.  562,  30  N.  E.  Rep.  32  ;  Pennsylvania  R.  Co.  r. 
Lindley,  2  Ind.  App.  Ill,  28  N.  E.  Rep.  106  ;  Missouri  Pac.  R.  Co.  v. 
Le^gett,  27  Kan.  323  ;  Kansas  City,  Ft.  S.  &  G.  R.  Co.  v.  Burgre,  40 
Am.  &  Eng.  R.  Cas.  181.  40  Kan.  736,  21  Pac.  Rep.  589 ;  Cox  v, 
Minneapolis,  S.  St.  M.  &  A.  R.  Co.,  38  Am.  &  Eng.  R.  Cas.  287.  41 
Minn.  101,  42  N.  W.  Rep.  924  ;  Miller  v,  Wabash  R.  Co.,  47  Mo.  App. 
630  ;  Ehret  ?'.  Kansas  City,  St.  J.  &  C.   B.  R.   Co.,  20  Mo.  App.  251 ; 
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Nance  v,  St.  I^ouis,  I.  M.  &  S.  R.  Co.,  19  Am.  &  Eug.  R.  Cas.  594,  79 
Mo.  1%;  Snider  z/.  St.  Louis,  I.  M.  &  S.  R.  Co.,  7  Am.  &  Eng^.  R. 
Cas.  558,  73  Mo.  465  ;  Clardy  v,  St.  Louis,  I.  M.  &  S.  R.  Co  ,  7  Am. 
&  Eng-.  R.  Cas.  555,  73  Mo.  576  ;  Adams  v,  Quincy,  O.  &  K.  C.  R. 
Co.,  52  Mo.  App.  590 ;  Brassfield  v.  Patton,  32  Mo.  App.  572;  Moore 
V.  Wabash,  St.  L.  &  P.  R.  Co.,  81  Mo.  499 ;  Gee  v.  St.  Louis,  1.  M.  A 
S.  R.  Co.,  80  Mo.  203;  Sullivan  v,  Oregron  R.  &  N.  Co.,  42  Am.  & 
Eng.  R.  Cas.  625,  19  Ore.  319,  24  Pac.  Rep.  408;  Bennett  v.  Chicago 
&  N.  W.  R.  Co.,  19  Wis.  145 ;  Bremmer  v.  Green  Bay,  S.  P.  &  N.  R. 
Co.,  19  Am.  &  Eng.  R.  Cas.  575,  61  Wis.  114,  20  N.  W.  Rep.  687. 


McNULTY 

V, 

Pennsylvania  R.  Co. 

{Supreme  Court  of  Pennsylvania ^  Oct,  ii,  i8gj,) 

Employees  as  Passengers.* — The  contract  of  employment  of  one 
employed  by  a  railway  company  to  work  on  a  bridge,  provided  that 
such  employee  should  have,  in  addition  to  his  wages,  free  transport 
tation  to  and  from  his  work  to  his  home.  Held^  that  while  travel- 
ing  home  from  his  work  he  was  a  passenger,  not  an  employee. 

Appeal  from  Philadelphia  county  court  of  coramou 
pleas.     Affirmed, 

David  W.  Sellers,  for  appellant. 
P.  F.  RothermeU  Jr.,  for  appellee. 

SterreTT,  C.  J.  The  first  and  third  specifications 
of  error  are  intended  to  present  what  may  be  regarded 
as  the  controlling"  question  in  this  case  :  Whether,  upon 
the  undisputed  facts,  the  relation  of  plaintiff's  husband 
to  the  defendant  company,  at  the  time  he  was  killed,  in 
the  collision  that  occurred  on  October  28,  1894,  was 
that  of  a  passeng-er  being*  transported  in  one  of  its  cars, 
or  that  of  an  employee  then  in  the  service  of  the  com- 
pany. The  specifications  are  as  follows  :  (1)  In  refus- 
ing" to  charg"e,  as  requested  in  defendant's  first  point, 
**that  McNulty  was  carried  by  defendant  in  the  per- 

*See  notes  at  end  of  case. 
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formance  of  a  contrac:t  of  employment  and  service,  and 
was  in  law  not  a  passengfer,  but  an  employee  ;  and,  as 
he  was  injured  by  a  collision  due  to  the  negflig'ence  of 
the  engineer,  the  verdict  must  be  for  the  defendant." 
(3)  *'In  charg-ing-  the  jury  that  the  decedent  was  a 
passeng-er."  This  specification  was,  doubtless,  in- 
tended to  embrace  that  part  of  the  charge  in  which  the 
learned  trial  judge  refers  to  the  relation  of  the  deceased 
to  the  defendant  company  at  the  time  of  the  collision. 
If  so,  it  offends  against  rule  13,  which  provides  that 
**the  part  of  the  charge  *  *  *  referred  to  must  be 
quoted  tot  idem  verbis  in  the  specification." 

Turning  to  the  charge  sent  up  with  the  record,  we 
find  that  as  to  the  contractual  relation  existing  between 
the  deceased  and  the  defendant  and  the  circumstances 
attending  the  collision  in  which  he  lost  his  life,  etc., 
the  learned  judge  said  :  *'It  appears  that  the  husband 
was  an  employee  of  the  railroad  company.  He  was 
employed  to  work  on  a  bridge  at  Tacony,  in  this  county, 
under  a  contract  of  employment,  by  which  he  was  to 
receive  one  dollar  and  twenty  cents  a  day ;  and  the 
company  also  contracted  to  transport  him  from  his 
home  to  the  place  where  his  work  was  to  be  performed, 
and  from  that  place  back  to  his  home  at  night,  when 
his  work  was  over.  The  dead  man  lived  at  Bristol,  in 
the  adjoining  county ;  and,  upon  the  Sunday  when  he 
met  his  death,  he  had  finished  his  work  about  15  or  20 
minutes  after  6  o'clock,  and  he,  with  other  workmen 
employed  upon  the  bridge  at  Tacony,  entered  a  passen- 
ger car  of  the  Pennsylvania  Railroad  Company,  and  the 
car  then  proceeded  towards  Bristol.  It  stopped  at  a 
station  called  *'Croyden,"  situated  between  Tacony 
and  Bristol ;  and,  while  thereat  rest,  or  when  about  to 
come  to  rest,  a  freight  train  of  the  Pennsj^lvania  Rail- 
road Company,  upon  the  same  track,  crashed  into  the 
rear  end  of  the  car,  and  the  plaintiff's  husband  was 
killed.  It  was  argued  to  the  court  that  under  a  statute 
of  our  state,  and  under  the  general  law,  a  railroad  com- 
pany was  not  liable  in  damages  in  such  a  case  as  this, 
because  McNulty  was  an  employee  of  the  company  at 
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the  time  of  the  accident,  and  that  the  company  is  not 
liable  to  the  employee  who  is  injured  throug-h  the  negli- 
g-ence  of  another  employee.  In  passing-  upon  the 
motion  for  a  nonsuit,  I  stated,  and  I  now  charge  you, 
that,  under  the  contract  of  hiring  in  this  case,  the  ser- 
vices, the  work,  the  employment  of  McNulty,  ceased 
when  he  quit  work  at  Tacony,  and  that,  while  he  was 
being  transported  to  his  home  over  the  tracks  of  the 
railroad  company,  he  was  not  an  employee  then  in  its 
service  ;  and  therefore  the  injury  which  he  suffered, 
and  which  resulted  in  his  death,  did  not  come  to  him 
while  he  was  in  the  employ  of  the  company.  *  *  * 
He  was  not  in  the  employ  of  the  company,  but  was 
being  transported  over  the  road  for  a  valuable  considera- 
tion, under  a  contract,  it  is  true,  which  involved  his 
employment,  but  a  contract  in  which  the  transportation 
and  the  wages  were  a  return  for  services  rendered  ; 
and  therefore  it  became  the  duty  of  the  company- to 
transport  him  with  care,  and  with  due  regard  for  his 
safety." 

It  is  unnecessary  to  refer  in  detail  to  the  testimony.  A 
careful  examination  of  the  record  clearly  shows  that  the 
foregoing  instructions  were  in  strict  accord  with  the 
undisputed  evidence  in  the  case.  The  conclusively- 
established  facts  as  to  the  contractual  relation  of  the 
parties  are  not  susceptible  of  any  other  conclusion  than 
that  the  transportation  of  plaintiff's  husband  from  and 
to  his  home,  in  Bristol,  was  part  of  the  consideration 
moving  from  the  company  to  him,  and  given  him,  with 
the  SI. 20,  in  payment  of  a  day's  wages.  That  being 
so,  he  had  virtually  paid  for  his  passage  home  in  the 
car  in  which  he  was  riding  at  the  time  of  the  collision, 
and  was  therefore  a  passenger,  and  not  an  employee, 
as  soon  as  his  day's  work  was  done,  and  he  entered  the 
car  for  the  sole  purpose  of  being  carried  home.  In  its 
controlling  features,  this  case  is  on  all  fours  with 
O'Donnell  v.  Railroad  Co.,  59  Pa.  St.  239,  in  which 
Mr.  Justice  Agnew,  after  referring  to  the  contract 
of  fairing  in  that  case,  says  :  **The  work  of  the  plaintiff 
was  wholly  at  the  bridge.     *    *    *     At  the  time  of  the 
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accident  he  had  finished  his  day's  work,  and  was  ten  or 
twelve  miles  from  the  bridg-e  on  his  way  home.    Under 
these  circumstances,   the  court  below  instructed    the 
jury  that  the  plaintiif  was  traveling-  as  a  passeng-er, 
and  not  in  the  capacity  of  a  servant.     *     *     *     He  was 
not  hired  to  pursue  his  business  on  the  train,  but  was 
carried  in  consideration  of  a  reduction  in  the  price  of 
his  wages.     When  his  day's  work  was  performed,  he 
was  no  longer  in  the  service  of  the  company,  but  was 
free  to  go  or  stay,  and,  when  he  traveled,  in  effect  paid 
his  fare  out  of  his  wag^es.     As  was  clearly  shown  in 
O'Donnell  v.  Railroad  Co.,  supra,  the  cases  of  Ryan  v. 
Railroad  Co.,  23  Pa.  St.  384,  and  Tunney  z\  Railway 
Co.,  L.   R.   1   C.   P.   291,  are  clearly  disting-uishable 
from  the  one  now  under  consideration.     The  plaintiff 
in  the  former  was  a  laborer  on  a  gravel  train.     In  the 
exercise  of  his  employment,  he  was  required  to  be  on 
the  train.     The  loading  and  unloading-  of  gravel  neces- 
sarily required  the  hands  employed  in-  that  work  to 
travel  with  the  train  from  place  to  place.     He  traveled, 
not  as  a  passenger  to  any  particular  destination,  but 
went  with  the  train  whenever  it  became  necessary  to 
obtain  or  deposit  gravel.     His  traveling-  on  the  cars, 
like  that  of  a  brakeman  or  a  fireman,  was  in  pursuance 
of  his  employment,  and  not  under  a  contract  with  the 
company  for  transportation  to  his  home  or  elsewhere. 
In  the  other  case  it  was  part  of  Tunney's  employment, 
as  a  laborer,  for  specific  wages,  to  travel  from  Bir- 
mingham to   Derby  on  a   train   called   the    *' pick-up 
train,"  for  the  purpose  of  gathering  up  materials  left 
along  the  line  of  the  road  ;  and  he  was  required  to  be 
ready  for  the  train  at  Birmingham,  and  start  thence  on 
his  trip,  and  return  there.   The  case  was  put  distinctly 
on  the  ground  that  it  was  part  of  Tunney's   * 'contract 
of  service  that  he  was  to  return  each  day  to  Birming- 
ham by  the  pick-up  train,  to  be  ready  to  start  upon  his 
work  the  next  morning*." 

In  the  case  at  bar,  the  transportation  from  and  to  his 
home,  to  which  the  deceased,  McNulty,  was  entitled, 
was  not  in  any  sense  a  service  or  connected  with  any 
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service  that  he  was  rendering-  to  the  defendant  company, 
but  it  was  a  service  which  the  latter,  by  the  terms  of 
its  contract,  was  required  to  render  him.  He  was 
under  no  obligation  to  ride  on  the  cars,  but  there  was 
an  obligation  on  the  part  of  the  company  to  aflFord  him 
an  opportunity  of  doing  so,  if  he  saw  fit  to  avail  himself 
of  it ;  and  w^hen  he  exercised  the  right  to  which  he 
was  thus  entitled,  and  entered  the  car  for  the  purpose 
of  being  transported  to  Bristol,  he  was  a  passenger,  in 
the  full  sense  of  the  word,  and  not  an  employee,  of  the 
defendant.  Before  he  did  so,  his  day's  service  to  the 
company  was  fully  completed,  and  he  had  earned  the 
$1.20,  together  with  the  right  of  transportation  to 
Bristol. 

The  point  for  charge,  recited  in  the  second  specifi- 
cation, was  rightly  refused,  for  the  reason  that  there 
was  no  evidence  in  the  case  to  bring  it  within  the  pro- 
visions of  the  act  of  April  4,  1878.  As  we  have  seen, 
plaintiff's  husband,  according  to  the  undisputed  evi- 
dence, was  a  passeng*er,  and  not  an  employee,  at  the 
time  of  the  collision  ;  and  hence,  by  express  terms  of 
the  act  itself,  it  has  no  application  to  the  case. 

The  question  of  defendant's  negligence,  as  the  sole 
cause  of  McNulty's  death,  has  been  definitely  deter- 
mined by  the  verdict,  rendered  under  adequate  and 
proper  instructions.  The  question  of  contributory 
neg'ligfence  of  the  deceased  was  not  even  suggested. 

Further  elaboration  of  the  questions  involved  in  the 
assignments  of  error  is  unnecessary.  We  find  nothing- 
in  either  of  them  that  would  justify  a  reversal  or 
modification  of  the  judg-ment.     Judgment  affirmed. 

NOTBS. 

Employees  as  Passengers.  See  g^enerally  note  15  Am.  &  Eng-.  R. 
Cas.  29. 

Employee  when  Not  Considered  a  Passenger. — When  a  servant  is 
being*  transported  either  to  or  from  his  work  upon  a  railroad  with- 
out paying*  any  compensation  therefor,  he  is  not  considered  as  a 
passenger,  but  retains  in  all  respects  the  position  of  a  servant. 
Hutchinson  v.  York,  etc.,  R.  Co.,  6  Eng^.  Ry.  &  C.  Cas.  580 ;  Tunney 
V.  Midland  Ry.  Co.,  L.  R.  1  C.  P.,  291 ;  Ryan  v.  Cumberland  VaUev 
R.  Co.,  23  Pa.  St.  384  ;  Columbus,  etc.,  R.  Co.  v,  Arnold,  31  Ind. 
174;  Hig'gins  v,  Hannibal,  etc.,  R.  Co.,  36  Mo.  418;  Gillshannon  v. 

8  (N.  s.)  A.  &  E.  R.  Cas.— 44 


690  EMPLOYEES  AS  PASSENGERS.  Vol.  VTH 

(K.  Si) 

Notes. 

Stony  Brook  R.  Corp.,  10  Cush.  (Mass.)  228;  Seaver  if,  Boston,  etc., 
R.  Co.,  14  Gray  (Mass.)  466  ;  Russell  v.  Hudson  River  R.  Co.,  17  N. 
Y.  134 ;  Ross  v,  N.  Y.  Cent.,  etc.,  R.  Co.,  74  N.  Y.  617 ;  Vick  v,  N.  Y. 
Cent.,  etc.,  R.  Co.,  95  N.  Y.  67  ;  47  Am.  Rep.  36  ;  17  Am.  &  Eng.  R. 
Cas.  609  ;  Kansas  Pac.  R.  Co.  v,  Salmon,  ]  1  Kan.  83  ;  McQueen  zf. 
Central  Branch  Union  Pac.  R.  Co.,  30  Kan.  689, 15  Am.  &  Engr.  R. 
Cas.  226. 

The  deceased  and  others,  employees  of  the  defendant  company, 
had  operated  a  car  and  engine  for  their  own  purposes  by  permission 
of  the  defendant's  yardmaster,  and  in  the  negligent  management 
there  of  the  plaintiff*s  intestate  was  killed.  It  was  held  that  the 
relation  of  carrier  and  passenger  did  not  exist.  Davis  v.  Chicago, 
etc.,  R.  Co.,  45  Fed.  Rep.  543. 

Going  to  and  Returning  from  Work. — Where  one  employed  by  a 
railroad  was  carried  to  and  from  his  work  as  part  of  his  wages,  he 
was  held  not  to  be  in  the  employ  of  the  company  while  being  so  car- 
ried, but  a  passenger.  O'Donnell  v.  Allegheny  R.  Co.,  59  Pa.  St. 
239. 

The  defendant  employed  the  plaintiff  to  build  a  bridge  on  its  road, 
and  while  he  was  engaged  in  the  work,  directed  him  to  proceed  in 
its  cars  to  a  certain  point  and  assist  in  loading  timbers  for  the 
bridge.  While  thus  on  their  cars  the  servants  of  the  defendant, 
who  had  in  charge  the  running  of  the  train,  so  carelessly  managed 
and  ran  the  same,  without  the  leave,  sanction,  or  consent  of  the 
company,  that  they  were  thereby  run  off  the  track,  by  means  of 
which  the  plaintiff's  right  hand  was  fractured  and  permanently  in- 
jured. It  was  held  that  the  plaintiff  was  a  passenger.  Gillen water 
V.  Madison,  etc.,  R.  Co.,  5  Ind.  339. 

In  Albion  Lumber  Co.  v,  De  Nobra,  72  Fed.  Rep.  739,  a  verdict 
was  properly  refused  to  be  directed  in  an  action  against  a  logging 
company  for  personal  injuries  caused  by  the  derailment  of  a  train 
on  its  logging  road,  on  which  the  plaintiff  was  riding,  the  evidence 
showing  that  the  defendant's  sole  business  was  logging,  and  it  had 
never  authorized  the  use  of  its  road  for  carrying  passengers  ;  but 
there  was  other  evidence  to  th^  effect  that  the  defendant's  general 
superintendent  had  instructed  the  plaintiff,  who  had  come  to  the 
camp  in  search  of  work,  to  get  on  the  train  and  go  for  his  blankets 
so  as  to  return  and  go  to  work,  and  that  trains  were  used  with  the 
knowledge  of  the  defendant  for  carrying  people  up  and  down  the 
logging  road. 

While  off  Duty. — A  person  who  is  employed  by  a  company  as  a 
day  laborer,  reporting  daily  for  service,  and  subject  to  call,  but 
allowed  to  attend  to  other  business  when  not  needed  for  the  day, 
and  who  gets  on  a  train  for  his  own  purposes  when  "off  duty,"  oc- 
cupies the  position  of  a  passenger.  McDaniel  v.  Highland  Ave., 
etc.,  R.  Co.,  90  Ala.  64. 

Where  an  employee  is  riding  upon  a  gravel  train  back  to  the 
working  camp  to  get  a  coat  which  he  had  left  there,  it  not  being 
the  habit  of  the  company  to  transport  employees  for  such  purposes, 
he  cannot  be  considered  as  a  trespasser,  and  the  company  is  respon- 
sible for  injuries  sustained  by  him  through  defects  in  the  track. 
Rosenbaum  v,  St.  Paul,  etc.,  R.  Co.,  38  Minn.  173, 34  Am.  &  £ng.  R. 
Cas.  274. 
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Flynn 

V. 

Boston  &  A.  R.  Co. 

{Supreme  Judicial  Court  of  Massachusetts y  Oct,  ^/,  iSqy,) 

■ 

Frightening  Horses — Whistle — Negligence — Question  for  Jury.* — 
In  an  action  against  a  railway  company  to  recover  for  personal  in- 
juries caused  by  the  frightening  of  horses  by  the  blowing  of  a 
whistle  on  a  railway  engine,  there  was  evidence  tending  to  show 
that  plaintiff  and  others  were  working  with  horses  and  teams  only 
a  short  distance  from  the  place  where  the  train  stood,  and  that  the 
engineer  and  others  on  the  train  knew  of  this,  and  saw  the  men  and 
teams  when  the  whistle  was  blown.  Held^  that  the  question  whether 
it  was  negligence  on  the  engineer's  part  to  give  the  signal  under 
such  circumstances  was  for  the  jury,  even  though  the  signal  was  a 
proper  and  reasonable  one,  which  had  been  established  by  the 
defendant  for  use  in  the  operation  of  its  road. 

Exceptions  from  Hampden  county  superior  court. 
Exceptions  overruled, 

/.  B.  Carroll  and  W.  H.  McClintock^  for  plaintiff. 
Brooks  &  Hamilton^  for  defendant. 

Morton,  J,  There  was  evidence  that  the  plaintiff 
was  in  the  exercise  of  due  care.  He  was  where  he  had 
a  rigfht  to  be,  and  was  doing-  in  the  usual  manner  the 
work  which  he  had  been  hired  to  do.  There  was  also 
evidence  that  the  horse  was  safe  and  gentle.  We  can- 
not say  that  there  was  not  some  evidence  that  the 
whistle  was  blown  carelessly,  by  being*  unduly  pro- 
long"ed.  Some  of  the  statements  made  by  some  of  the 
plaintiff's  witnesses  are  incredible.  But  the  jury  may 
have  thoug-ht  that  they  were  exaggerations  rather  than 
intentional  misrepresentations,  and  it  was  for  them  to 
draw  such  inferences  and  to  g-ive  to  the  testimony  such 
weight  as  they  thought  the  appearance  of  the  witnesses 

*See  note  to  Atchison,  T.  &  S.  F.  R.  Co.  v.  Morrow,  5  Am.  &  Engf. 
R.  Cas.,  N.  S.,  at  p.  282. 
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and  the  circumstances  disclosed  by  the  evidence  fairly 
justified. 

We  think  that  there  was  no  error  in  the  instructions 
which  were  given,  or  in  the  refusal  to  give  the  ruling's 
which  were  requested  by  the  defendant.  In  addition 
to  those  required  by  law  at  crossings,  the  defendant 
had  the  right  to  establish  such  signals  as  w^ere  reason- 
able and  proper  for  the  operation  of  its  road,  and,  if 
the  injury  and  loss  to  the  plaintifiF  happened  in  conse- 
quence of  the  giving  of  such  signals  by  the  servants  of 
the  defendant  under  circumslances  which  justified 
them  in  so  doing,  then,  as  the  court  instructed  the 
jury,  the  plaintiff  had  no  right  of  recovery.  Favor  i*. 
Railroad  Co.,  114  Mass.  350;  Lamb  v.  Railroad  Co., 
140  Mass.  79,  2  N.  E.  932  ;  Howard  v.  Railroad  Co., 
156  Mass.  159,  30  N.  E.  479.  But  a  signal  may  be 
reasonable  and  proper  in  itself,  and  yet  the  circum- 
stances may  be  such  that  it  would  be  negligence  on  the 
part  of  the  defendant's  servants  to  use  it,  and  due  care 
might  require  that  the  object  to  be  accomplished  by 
the  giving  of  it  should  be  reached  in  some  other  man- 
ner. It  is  not  for  the  defendant  to  establish  a  signal, 
however  reasonable  and  proper  in  itself,  and  say  to  its 
servants  this  may  be  given  under  any  and  all  circum- 
stances, regardless  of  consequences.  The  engineer 
and  conductor  were  not  bound  before  giving  the  signal 
to  look  and  see  if  there  were  any  persons  on  the  high- 
way, and  the  defendant  is  not  liable  for  the  damages 
which  a  traveler  or  a  teamster  on  a  highway  in  close 
proximity  to  a  railroad  may  sustain  In  consequence  of 
his  horse  being  frightened  by  the  usual  and  ordinary 
noises  or  appearances  which  attend  the  running  of 
trains.  But  the  liability  of  horses  to  be  frightened  by 
unusual  noises  is  well  understood,  and  there  was  evi- 
dence tending  to  show  that  the  plaintiff  and  others 
were  at  work  with  horses  and  teams  only  a  short  dis- 
tance from  the  place  where  the  gravel  train  stood,  and 
that  the  engineer  and  others  on  the  train  knew  of  this, 
and  saw  the  men  and  teams  when  the  whistle  was 
blown.     Under  such  circumstances,  we  think  that  it 
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'was  rig-htly  left  to  the  jury  to  say  whether  or  not  it 
was  negligfence  on  the  part  of  the  engineer  to  give  the 
sig-nals  which  he  testified  that  he  gave,  and  which  were 
the  signals  established  by  the  defendant.  Railroad  Co. 
v.  Yorty  (111. Sup.)  42  N.  E.  64.  We  do  not  understand 
the  defendant  to  contend  that  an  undue  prolongation  of 
the  whistling  on  the  part  of  the  engineer  would  not  be 
negligence,  or  that  it  wouU  not  be  liable  to  the  plaintiff 
for  the  damages  caused  therebj'.  Exceptions  over- 
ruled. 


Brown  e/  nx. 


z\ 


Pine  Creek  Ry.  Co. 

(Supreme  Court  of  Pennsylvania,  October  ii^  iSgyJ) 

Johnstown  Flood — Extraordinary  Flood— Question  of  Fact.* — In 
an  action  against  a  railway  company  to  recover  for  injury  caused 
to  property  by  the  alleged  negligent  construction  of  a  bridge,  it 
appeared  that  the  Johnstown  flood,  which  caused  the  injury  com- 
plained of,  extended  over  nearly  the  entire  area  of  the  state,  and 
was  extraordinary  in  its  force  and  destructiveness  at  many  points, 
and  not  so  at  others ;  that  five  times  in  a  period  of  42  years  there 
]iad  occurred  floods  of  equal  force  and  volume  of  water  on  the  creek 
in  question.  Heldj  that  the  question  whether  the  flood  was  or  was 
not  extraordinary  on  such  creek  was  for  the  jury. 

Extraordinary  Flood — Circumstances  to  Be  C5onsidered — Instruc- 
tion.— In  such  action,  the  court  instructed  the  jury,  **In  considering 
what  is  an  extraordinary  flood  in  a  particular  stream,  you  must  take 
into  consideration  what  should  be  expected  in  that  particular  stream 
from  the  character  of  it,  the  adjacent  territory  and  the  other 
circumstances  that  I  have  mentioned  of  the  previous  floods,  all 
taken  together."    Heldy  that  such  instruction  was  correct. 

Improper  Construction  of  Bridge— Negligence — Liability  of  Rail- 
way Company. — Where  the  vent  left  by  a  railway  company  which 
has  constructed  an  embankment  and  bridge  at  a  creek  is  insufUcient 
for  the  escape  of  the  water  of  an  ordinary  flood,  and  injury  is 
thereby  caused  to  property,  the  company  is  guilty  of  negligence, 
and  liable  for  such  Injury. 

Same — Release — Construction. — Land  had  been  appropriated  by  a 
railway  company  for  its  right  of  way.     Subsequently  proceedings 

*See  notes  at  end  of  case. 
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to  assess  damag-es  for  the  taking  were  instituted,  and  while  the 
issue  was  pending,  an  agreement  was  entered  into  between  the 
land  owners  and  the  company,  which  stated  that  the  land  owners 
released  *'all  claims  for  damages  which  we  have  sustained,  or  shall 
sustain,  by  reason  of  the  location,  constrttction,  and  operation  of 
said  railroad."  //eld,  that  such  release  included  only  th6se  damag'es 
within  the  jurisdiction  of  the  viewers,  and  not  damages  arising 
from  the  improper  construction  of  a  bridge  and  embankment  after 
the  execution  of  the  release. 

Same — Time  of  Execution  of  Release — Burden  of  Proof. — In  an 
action  against  the  company  to  recover  for  injury  to  property  from 
the  improper  construction  of  such  bridge  and  embankment,  the 
burden  was  on  the  company  to  show  that  the  release  was  g-iven 
after  the  construction  of  the  bridge  and  embankment. 

Appeal  from  Lycoming-  county  court  of  common 
pleas.     Affirmed, 

J.  Harrison^  John  J,  Reardon^  and  S,  R,  Pcah\ 
for  appellant. 

Henry  C  McCormick  and  Seth  T,  McCorinick^  for 
appellees. 

Dean,  J.  The  plaintiffs  were,  and  for  many  years 
^    .,  ,^  had  been,  the  owners  of  a  farm,  containinif 

66  acres,  in  Cummings  township,  L/ycoming- 
county.  Its  northern  boundary  was  Pine  creek.  In 
September,  1882,  the  predecessors  of  what  is  now  the 
Pine  Creek  Railway  Company  appropriated  for  railroad 
purposes,  under  its  right  of  eminent  domain,  a  roadbed 
90  feet  in  width,  and  in  quantity  about  \%  acres,  run- 
ning througfh  the  farm.  The  parties  could  not  ag^ree 
upon  the  amount  of  damag-es,  and  viewers  appointed  to 
assess  them  awarded  to  plaintiffs  $593.75.  From  this 
award  the  railroad  company,  on  October  5,  1882,  ap- 
pealed. On  November  2d  followingr,  issue  was  framed 
on  the  appeal.  On  January  18,  1883,  the  parties,  by 
ag-reement  in  writing,  settled  the  issue.  The  material 
parts  of  the  agfreement,  as  concerns  the  present  con- 
tention, are  as  follows  :  "Know  all  men  by  these 
presents,  that  we,  James  Ramsey,  of  Watson  township, 
and  Simon  B.  Brown  and  Sarah  Jane,  his  wife,  in  right 
of  Sarah  J.  Brown,  of  the  township  of  Cumming's, 
county  of  Lycoming,  and  state  of  Pennsylvania,  for 
and  in  consideration  of  the   benefits  and  advantages 
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which  will  result  to  us  from  the  location  and  construc- 
tion of  the  railroad  of  the  Jersey  Shore,  Pine  Creek 
and  Buffalo  Railway  Company  and  its  branches,  and 
the  further  consideration  of  twelve  hundred  dollars, 
paid  by  the  said  railway  company,  the  receipt  of  which 
is  hereby  acknowledgfed,  have  g'ranted,  bargained,  sold, 
released,  and  quitclaimed  unto  the  said  railway  com- 
pany, and  to  their  successors  and  assigfns,  the  rigfht  to 
enter  upon,  use,  and  appropriate  a  strip  of  land  ninety- 
nine  feet  in  width,  said  strip  of  land  to  be  sixty-six 
feet  wide  on  the  west  side  and  thirty-three  feet  on  the 
east  side  of  the  center  line  of  said  railway,  for  the  con- 
struction and  use  of  said  railway  as  the  same  is  now 
located  over  our  lands  in  the  township  of  Cumming-s, 
county  of  Lycoming-,  and  state  of  Pennsylvania.  *  *  * 
And  we,  the  grantors,  do  hereby  release  to  the  said 
railway  company  all  claims  for  damages  which  we  have 
sustained  or  shall  sustain  by  reason  of  the  location, 
construction,  and  operation  of  its  said  railroad  or 
.branches."  In  the  fall  of  1882,  the  winter  of  1882  and 
1883,  and  spring  of  1883  the  railroad  company  con- 
structed a  fill  or  embankment  for  its  roadbed  on  the 
land  appropriated,  from  a  point  on  the  rising  ground 
1,100  feet  distant  from  Pine  creek,  which  latter  it 
crossed  by  a  bridge.  At  the  bridge,  the  embankment 
was  about  23  feet  in  height.  The  bridge  was  con- 
structed on  piers  and  abutments.  The  company,  having 
finished  the  construction  of  its  road  in  1883,  operated 
it  until  June  1,  1889,  when  a  flood  swept  away  the  em- 
bankment and  bridge,  also  plaintiffs'  barn  and  out- 
buildings and  orchard.  The  top  soil  of  the  bottom 
land,  between  the  embankment  and  the  creek,  was  also 
washed  off.  Plaintiffs,  alleging  their  injury  was  caused 
by  the  negligent  and  defective  construction  of  the  em- 
bankment and  bridge  ;  that  the  two  together  were  so 
planned  and  built  that  they  formed,  in  time  of  freshets, 
a  dam  for  the  water  of  the  creek,  causing  it  to  back, 
and  sweep  over  their  buildings  and  land — brought  this 
suit  for  damages.  At  the  trial  in  the  court  below  de- 
fendant offered  no  testimony,  but  relied  on  two  grounds 


696  OBSTRUCTION  OF  RIVER — FLOODS.       ^^^-  ^HI 

(N.  s.) 

Brown  v.  Pine  Creek  Ry.  Co. 

of  defense  :  (1)  The  flood  of  June  1,  1889,  was  an 
extraordinary  flood,  an  act  of  God,  for  which  defendant 
was  not  answerable.  (2)  The  ag-reement  of  January 
18,  1883,  was  an  effectual  bar  to  plaintiffs'  action.  The 
court  submitted  to  the  jury  three  questions  on  the  evi- 
dence :  First.  Was  the  flood  an  extraordinary  one, 
which  could  not  reasonably  have  been  foreseen  and 
provided  for  ?  If  it  was,  then  defendant  was  not  an- 
swerable. If  it  was  but  an  ordinary  flood,  then,  second, 
were  the  embankment  and  bridge  so  neglig'ently  con- 
structed that  they  caused  the  damag'e  ?  If  they  were 
neg-ligently  constructed,  and  caused  the  damage,  then, 
third,  were  they  constructed  before  the  release  of  18th 
of  January,  1883  ?  The  last  question  was  to  be  an- 
swered by  a  special  finding,  the  effect  to  be  determined 
by  the  court  on  a  question  of  law  reserved,  to  wit,  the 
interpretation  of  the  written  release.  The  jury  found 
for  plaintiffs,  and  the  court  afterwards,  in  opinion  filed, 
entered  judgment  on  the  verdict.  Defendant  appeals, 
assigning  eight  errors. 

The  first  to  fifth,  inclusive,  have  nothing  to  sustain 
them.  The  complaint  in  the  first — of  the  improper  ad- 
mission in  evidence  of  the  record  showing  the  appoint- 
ment of  viewers — is  not  well  founded,  in  view  of  the 
purpose  of  the  offer  ;  that  is,  to  show  the  appropriation 
of  the  land  by  defendant,  and  the  date  of  it.  The  re- 
maining four  assume  there  was  no  evidence  for  the 
consideration  of  the  jury ;  therefore  a  verdict  should 
have  been  directed  for  defendant.  This  is  a  mistaken 
assumption.  The  court  was  clearly  right  in  deciding 
the  case  was  one  principally  of  fact,  to  be  determined 
by  the  jury  from  the  evidence.  The  sixth,  seventh, 
and  eighth  suggest  three  propositions  :  (1)  Did  the 
evidence  establish  indisputably  the  flood  was  an  extra- 
ordinary one,  and  therefore  one  which  defendant  was 
not  bound  to  anticipate  in  the  construction  of  the  em- 
bankment and  bridge  ?  (2)  If  it  did  not,  then  was 
there  evidence  of  negligence  in  construction  which  was 
the  approximate  cause  of  the  damage  ?  (3)  Was  there 
any  evidence  to  submit  to  the  jury  that  the  release  was 
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executed  before  the  construction  of  the  embankment 
and  bridg*e  ? 

As  to  the  first :  The  flood  of  the  1st  of  June,  1889, 
gfenerally  known  as  the  "Johnstown  Flood,"  extended 
nearly  over  the  entire  area  of  the  state.  At 
many  points  it  was  unquestionably  extra-  Johiitowi fiw* 
ordinary  m  its  torce  and  destructiveness  ;  at  piood. 
others  it  was  not.  Whether  it  was  extraor- 
dinary on  Pine  creek,  a  tributary  of  the  Susquehanna, 
was,  on  this  evidence,  a  question  of  fact.  The  testi- 
mony was  somewhat  conflicting* ;  some  of  it  tending*  to 
show  it  was  of  such  an  exceptional  character  that  a 
builder  could  not  reasonably  have  anticipated  it ;  some 
of  it,  however,  tending  to  show  it  did  not  exceed  in 
force  and  volume  of  water  the  ordinary  spring*  flood. 
Much  of  the  apparent  conflict  arose  from  the  difference 
in  lang*uag-e  adopted  by  witnesses  to  express  the  same 
idea.  For  example,  it  was  established  that  in  a  period  of 
42  years,  including*  the  flood  of  1889,  there  had  occurred 
five  floods  in  this  creek  of  about  equal  force  and  volume 
of  water.  Some  of  the  witnesses  termed  these  floods 
"  big*  floods,"  *'  extraordinary  floods  "  ;  others  said  the 
one  in  1889  was  about  the  same  as  other  floods — mean- 
ing* the  three  or  four  previous  ones,  which  they  re- 
membered particularly  because  of  their  destructiveness. 
That  an  extraordinary  flood  may  occur  more  than  once 
in  a  series  of  years  cannot  be  questioned,  and  the  re- 
peated occurrence  does  not,  of  itself,  warrant  the  con- 
clusion that  it  was  only  ordinary.  Nevertheless,  as 
said  by  this  court  in  Railway  Co.  v.  Gilleland,  56  Pa. 
St.  445:  "But  the  frequent  recurrence  of  what  was 
supposed  to  be  extraordinary  was  some  evidence  that 
the  real  character  of  all  these  floods  had  been  mistaken 
by  those  who  testified  as  to  their  extraordinary  charac- 
ter, and  that  they  were  really  only  ordinary  freshets, 
thoug"h  measuringf-  up  to  the  hig*hest  altitude  of  that 
class.  It  was  proper,  therefore,  to  submit  this  ques- 
tion to  the  jury,  with  instructions,  if  they  so  found  the 
fact,  to  apply  the  rule  as  to  ordinary  freshets."  The 
learned  judg*e  of  the  court  below  embodied  exactly  this 
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idea  in  his  languagfe  to  the  jury,  thus  :  **  I  would  say 
to  you,  gentlemen  of  the  jury,  that  if  there  had  been 
no  floods  at  any  time  on  Pine  creek  approaching'  in 
height  the  quantity  of  water  of  the  flood  of  1889,  that 
it  would  be  an  end  of  this  case.  The  plaintiff  could 
not  recover,  because  then  it  would  be  clearly  an  extra- 
ordinary flood,  against  which  the  company  were  not 
bound  to  provide.  But  the  question  is  whether,  in 
view  of  the  facts  of  these  other  floods  that  have  been 
testified  to  by  the  witnesses  as  having  occurred  previ- 
ously, and  the  number  of  times  that  they  have  occurred, 
together  with  the  other  circumstances  that  I  have  men- 
tioned,— whether,  under  all  this  testimony,  this  flood 
of   1889   was  really   an    extraordinary   flood   on    Pine 

creek.  *  *  *  In  considering  what  is  an 
FUoT-MwDB.  extraordinary  flood  in  a  particular  stream, 
■5«iJ  *• '*  ^'^   you     must    take    into    consideration    w^hat 

should  be  expected  in  that  particular  stream 
from  the  character  of  it,  the  adjacent  territory,  and  the 
other  circumstances  that  I  have  mentioned  of  the  previ- 
ous floods,  all  taken  together."  This  same  instruction 
was  more  than  once  repeated.  It  was  correct,  and  the 
jury  could  not  have  failed  to  understand  it.  They 
found  this  was  just  such  a  flood  as  residents  of  that 
neighborhood  might,  from  their  observation,  expect, 
and  therefore  was  not  extraordinary. 

As  to  the  second  :     Was  there  negligence  in  con- 
struction ?     There  was  abundant  evidence  from  which 

the  jury  was  warranted  in  finding  that  if 
ISuXnof"  this  1889  flood  was  an  ordinary  one,  then 
!lil!*"n.'Kim-  the  construction  of  the  embankment  and 
of  Railroad  Cm-  bridge  made  no  provision  for  it.  The  vent 
^"''  was  wholly  insufficient  for   the   escape   of 

that  quantity  of  water,  and  the  structure  served  but  as 
a  dam  to  aggravate  the  destructiveness  of  the  accumu- 
lated water.  The  constructing  engineers  of  defendant 
were  bound  to  know  the  ordinary  high-water  mark  of 
the  stream,  and  make  provision  for  it,  because  ordinary 
inspection  of  water  shed  and  fall,  as  well  as  inquiry 
of  those  who  lived  near  the  stream,  and  were  familiar 
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with  its  history,  could  have  shown  them  what  should 
be  the  desig-n  and  capacity  of  their  proposed  structure. 
The  rule  applicable  is  stated  in  Railway  Co.  v.  Gille- 
land,  supra:  '*We  must  conclude,  therefore,  that, 
tboug-h  the  state's  right  of  eminent  domain  is  com- 
mitted to  the  company,  and  it  may  lawfully  enter  and 
build  all  such  structures  proper  to  accomplish  the  pur- 
pose of  its  charter  without  liability  for  damagfes,  further 
than  is  provided  for  in  its  charter,  yet  this  does  not 
justify  unskillfulness  and  unnecessary  injury  in  the 
mode  of  performing*  the  work,  or  in  the  character  of 
the  structures  erected.  The  company  is  bound  to 
bring  to  their  execution  the  engineering  knowledge 
and  skill  ordinarily  known  and  practiced  in  the  con- 
struction of  such  works.  *  *  *  if  the  culvert  was 
so  unskillfuUy  and  negligently  constructed  as  to  be  in- 
sufficient to  vent  the  ordinary  high  water  of  the  stream, 
the  railroad  company  building  it  would  have  been  liable 
for  the  injury  thereby  caused.  The  apparent  facts 
indicated  the  duty."  But  it  was  scarcely  pretended 
at  the  trial  that  the  defendant  had  not  failed  in  duty  if 
the  flood  was  an  ordinary  one.  The  whole  strength  of 
its  contention  was  in  the  averment  that  the  flood  was 
extraordinary ;  therefore,  could  not,  when  the  work 
was  planned,  reasonably  have  been  anticipated.  The 
fact,  according  to  the  finding  of  the  jury,  being  other- 
wise, negligence,  as  an  inference,  almost  necessarily 
followed. 

As  to  the  third  question  :  Was  there  any  evidence  to 
submit  to  the  jury  which   would   warrant  the  finding 
that  the  work  was  done  after  the  execution 
of  the  release?      While  the   testimony   on  JJJStiiSoi*'* ' 
that  point  is  meager,  nevertheless  it  did  not 
clearly  appear  the  work  was  done  on  the  18th  of  Jan- 
uary, 1883,  the  date  of  the  writing.      The  land   was 
first  appropriated    by   defendant   under    its    right  of 
eminent  domain.     It  took  only  the  land.     The  character 
of  the  structure  which  would  be  put  upon  it  was  wholly 
in  the  future.     Then  the  proceedings  to  assess  damages 
for  the  taking  were  instituted.     While  this  issue  was 
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pending",  it  was  settled  by  the  agreement.  There  is 
not  a  word  in  the  writing*  necessarily  indicating*  an 
intention  to  include  other  damag'es  than  those  within 
the  jurisdiction  of  the  viewers.  We  concur  with  ap- 
pellant that  it  was  a  very  material  fact  in  the  interpret- 
ation of  the  ag"reement  w^hether  the  embankment  and 
bridge  were  constructed  before  or  after  its  execution. 
If  the  work  was  then  completed,  it  might  very  fairly 
be  assumed  that  the  words,  '*We  do  hereby  release  to 
the  said  railway  company  all  claims  for  damages  which 
we  have  sustained,  or  shall  sustain,  by  reason  of  the 
location,  construction,  and  operation  of  said  railroad," 
covered  the  claim  now  sued  for.  The  agreement  should 
be  interpreted  in  view  of  the  surroundings  of  the 
parties  at  the  date  of  it.  If  this  plaintiff  who  had  for 
years  lived  on  this  land,  had  witnessed  all  the  floods  in 
the  stream  which  bounded  it,  had  before  his  eyes  the 
structure,  which  was  obviously,  as  he  now  avers,  in- 
sufficient to  pass  the  water  by  ordinary  floods,  it  cer- 
tainly would  be  only  a  reasonable  inference  that  the 
damages  he  intended  to  release  were  those  which  might 
result  from  the  structure  then  before  him.  But  the 
date  of  the  construction  was  no  part  of  the  plaintiff's 

case.  If  there  were  surroundings  dehors 
fewBtiSUfill-  the  agreement,  which  were  important  to  an 
of*Proif"**"       ascertainment  of  the  real  intention  of  the 

parties  from  their  words,  the  burden  was 
on  defendant  to  show  such  surroundings.  But  it 
offered  no  evidence  whatever.  It  now  relies  on  plaint- 
iff's vague  statements  to  establish  a  most  material  fact 
in  its  case.  Nothing,  how'ever,  is  to  be  gathered  from 
his  testimony  except  the  fact  that  he  did  not  certainly 
know  when  the  work  was  done.  To  repeated  ques- 
tions he  answered  he  did  not  know  when  the  bridge, 
abutments,  and  piers  were  erected.  He  says  they  were 
working  there  in  the  winters  of  1882  and  1883,  and 
commenced  running  the  next  spring.  Whether  the 
narrow  vent  of  the  bridge  for  the  waters  of  an  ordinary 
flood  existed  on  18th  of  January,  1883,  could  not  be 
determined  as  an  established  fact  from  plaintiffs'  testi- 
mony or  that  of  any  other  witness.     The  court   was 


Am.&Eng.    OBSTRUCTION  OF  RIVER— FLOODS.  701 

R.  Cas. 

.  Notes. 

therefore  bound  to  submit  the  evidence  to  the  jury  to 
find  the  fact,  and  they  have  found  the  agreement  "was 
executed  and  delivered  before  the  construction  of  the 
embankment,  bridge,  abutment,  and  piers  in  contro- 
versy." It  was,  doubtless,  in  the  power  of  defendant 
to  prove  beyond  controversy  the  exact  date  of  the  com- 
pletion of  the  work.  It  did  not  choose  to  do  so.  There 
being"  nothing  in  the  agreement  to  indicate  otherwise, 
the  fact  must  be  taken  as  the  jury  has  found  it. 
Therefore,  from  its  words,  at  the  date  of  the  agree- 
ment the  plaintifiF  intended  to  release  just  such  damages 
as  the  jury  of  view  had  the  authority  to  assess  under 
the  act  of  assembly.  All  the  assignments  of  error  are 
overruled,  and  the  judgment  is  affirmed. 

NOTES. 

Floods.— See  Wald  v.  Pittsburg,  C,  C.&  St.  L.  R.  Co., (111.)  5  Am. 
Sl  Kng,  R.  Cas.,  N.  S.,  70,  and  note^  p.  79. 

Same — Care  to  Be  Observed  by  Railway  Company  in  Erecting  Cul* 
verts,  Bridges,  etc. — The  measure  of  diligence  required  in  the  main* 
taining-  of  bridges  and  culverts  by  railroad  companies  is  that  the 
character  and  size  of  the  stream,  the  extent  and  situation  of  the 
agricultural  land  about  it,  and  the  nature  of  the  rainfalls  and  floods 
affecting  it  shall  be  ascertained  and  provided  for  so  far  as  the  ezer- 
<^se  of  ordinary  foresight,  care  and  skill  can  accomplish  them,  but 
there  is  no  requirement  that  the  recurrence  of  cyclones,  cloudbursts 
or  the  like  shall  be  foreseen  or  guarded  against,  though  it  is  known 
that  they  have  many  times  happened  and  therefore  will  certainly 
recur.  Central  Trust  Co.  v,  Wabash,  etc.,  R.  .Co.,  (Ind.)  57  Fed, 
Rep.  441,  58  Am.  Sl  Kng.  R.  Cas.  642 ;  Fick  v,  Pennsylvania  R.  Co., 
(Pa.)  27  Atl.  Rep.  783  ;  Sentmau  v.  Baltimore  &  O.  R.  Co.,  (Md.)  27 
Atl.  Rep.  1074 ;  Railway  Co.  v,  Pomeroy,  67  Tex.  498,  30  Am.  &  Eng. 
R.  Cas.  200 ;  Kansas,  Ft.  S.  &  M.  R.  Co.  v.  Cook,  (Ark.)  58  Am.  & 
Eng.  R-  Cas.  654 ;  Piedmont  &  Cumberland  R.  Co.  v,  McKenzie, 
(Md.)  52  Am.  &  Eng.  R.  Cas.  667;  Columbus  &  Western  R.  Co.  v. 
Bridges,  86  Ala.  448,  38  Am.  &  Eng.  R.  Cas.  136 ;  Emery  et  ux.  v. 
Raleigh  &  Gaston  R.  Co.,  102  N.  Car.  209,  37  Am.  &  Eng.  R.  Cas. 
253;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Pool,  70  Tex.  713,  34  Am.  &  Eng.  R. 
Cas.  187 ;  Sabine  &  East  Texas  R.  Co.  v.  Hadnot,  67  Tex.  503, 30  Am, 
Sl  Eng.  R.  Cas.  197  ;  Bellenger  v,  N.  Y.  Cent.  R.  R.,  23  N.  Y.  42 ; 
Houston  &  G.  N.  R.  R.  v,  Parker,  50  Tex.  330 ;  Pittsburg,  etc..  R.  R. 
V.  Gilleland,  56  Pa.  St.  445 ;  Balto.,  etc.,  R.  R.  v.  Sulphur  Springs, 
etc..  School  Dist.,  %  Pa.  St.  65,  2  Am.  &  Eng.  R.  Cas.  166 ;  Metro- 
phosphate,  etc.,  R.  R.  V.  London,  etc..  Docks  Co.,  L.  R.  9  Ch.  Div. 
503;  Countess  of  Rother  v,  Kirkaldy  Water  Works  Comms.,  6  Cas. 
Ct.  Sess.  974 ;  Ellet  v,  St.  Louis,  etc.,  Ry.  Co.,  76  Mo.  Rep.  518;  12 
Am.  &  Eng.  R.  Cas.  183,  and  extensive  note  at  page  1%.  But  com- 
pare Kansas  Pac.  R.  Co.  v.  Miller,  2  Col.  442 ;  Kansas  Pac.  R.  Co.  v, 
Lundin,  3  Col.  94. 

Obstruction  of  Drain.— See  note,  5  Am.  &  Eng.  R.  Cas.  639. 
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Chicago,  B.  &  Q.  R.  Co. 

V. 

.  City  of  Napervii^le. 

\Supreme  Court  of  Illinois^  Aprils,  iSgy,) 

Condemnation — Damages. — The  damages  awarded  by  a  jury  in 
condemnation  proceedings  will  not  be  disturbed  where  the  evidence 
is  conflicting  and  the  jury  viewed  the  premises. 

Same — Extension  of  Street  over  Depot  Grounds  —  Measure  of 
Damages.* — Where  a  strip  of  land  occupied  by  a  railroad  company 
as  depot  grounds  is  taken  for  a  public  street,  the  measure  of  com- 
pensation is  the  decrease  in  the  value  of  the  use  for  railroad  pur- 
poses which  would  be  caused  by  the  use  for  street  purposes,  and  it 
is  error,  in  a  proceeding  to  condemn  such  land,  to  admit  evidence 
as  to  the  value  of  the  land  for  street  purposes  subject  to  the  right  of 
the  railroad  to  use  it  for  railroad  purposes. 

Same— Same — Damages  for  Interruption  of  Business.* — In  such 
proceeding,  where  the  company  filed  a  cross  petition  claiming 
damages  to  property  not  taken,  it  was  entitled  to  all  damages  ari»- 
ing  from  the  interruption  of  its  business  or  the  increased  cost  of 
transacting  its  business,  but  cannot  recover  for  the  expense  which 
it  will  have  to  incur  in  the  preservation  of  the  public  safety  at  the 
crossing  thereby  made,  nor  because  it  may  be  subject  to  police 
regulations. 

Same — Incorrect  Measure  of  Damages— Instructions — Error. — 
Error  in  giving,  in  such  proceedings,  instructions  for  the  plaintiff 
announcing  an  incorrect  rule  for  measuring  the  defendant's  dam- 
ages is  not  cured  by  an  instruction  for  the  defendant  announcing 
the  correct  rule. 

Same — M7sleading  Instruction— Error.* — In  such  proceeding  the 
court  instructed  the  jury  that,  *'so  far  as  the  taking  of  the  strip  of 
land  is  concerned,  the  measure  of  compensation  is  the  amount  of 
decrease,  if  any,  in  the  value  of  the  use  for  railroad  purposes  which 
will  be  caused  by  the  use  for  the  purposes  of  a  street."  Held^  that 
such  instruction  was  erroneous  as  throwing  out  an  intimation  that 
there  was  no  damage. 

Appeal  from   Dupage  county   circuit  court.     Re- 
versed. 

Hopkins^    Thatcher  &  Dolph^    O,  F.   Price ^  C  M. 
Dawes,  and  H.  H.  Goodrich^  for  appellant. 
E.  N.  Gary  and  fohn  Batten^  for  appellee. 

*See  notes  at  end  of  case. 
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Craig,  J.  This  was  a  proceeding*  in  the  circuit 
court  of  Dupage  county,  instituted  by  the  city  of 
Naperville  against  the  Chicago,  Burlington  cawititii 
&  Quincy  Railroad  Company  et  a/.,  to  con- 
demn certain  premises  for  a  street  across  the  de{)ot 
grounds  of  the  railroad  company.  The  object  of  the 
proceeding  was  to  lay  out  and  extend  Center  street,  66 
feet  wide,  from  the  north  line  of  the  depot  grounds, 
south  ^ome  317  feet,  to  the  south  line  of  the  depot 
grounds,  as  shown  by  a  plat  in  the  record.  Upon  look- 
ing into  the  record  it  appears  that  the  railroad  company 
has  two  *'main  tracks  running  through  Naperville.  The 
main  portion  of  its  depot  grounds  at  that  place  is  be- 
tween Washington  and  Front  streets.  These  streets 
cross  the  railroad  tracks  at  right  angles.  The  distance 
between  them  is  about  550  feet.  There  are  two  side 
tracks,  north  of  the  main  tracks,  which  practically 
parallel  the  main  tracks.  The  depot  building  is  be- 
tween the  main  tracks  and  the  side  tracks,  and  the  west 
end  of  the  building  is  not  far  from  the  center  point 
between  Washington  street  and  Front  street.  Along 
the  side  tracks  are  two  grain  elevators,  buildings  for 
the  storage  of  coal,  warehouses,  and  other  buildings, 
constructed  there  for  the  purpose  of  receiving  and  dis- 
charging freight.  On  the  south  side  of  the  main  tracks, 
opposite  the  depot  buildings,  is  a  passenger  shed  and 
platform.  A  passenger  walk  extends  from  this  passen- 
ger shed  easterly  to  Front  street  and  westerly  to  a 
point  about  100  feet  west  of  the  depot  building.  On  the 
north  side  of  the  main  tracks  is  the  depot  building 
proper,  a  building  100  feet  in  length  by  30  feet  in 
width,  with  a  platform  and  walk  around  it  of  from  8  to 
10  feet  in  width.  A  passenger  walk  extends  from  the 
depot  building  and  platform  westerly  about  125  feet, 
and  at  the  west  end  of  this  walk  is  a  structure  desig- 
nated in  the  map  (which  is  made  an  exhibit  in  this  case) 
as  the  'Milk  Station.'  North  of  the  north  side 
track,  and  on  a  line  a  little  west  of  the  depot  build- 
ing, is  a  building  used  for  the  storage  of  coal,  60 
feet   in   length   by  50  feet  in   width.     The  proposed 
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street  across  the  main  tracks  and  side  tracks  of  the 
railroad  company  comes  within  about  30  feet  of  the 
depot  building*  and  within  about  20  feet  of  the  depot 
platform."  The  railroad  company  filed  a  cross  petition 
in  which  it  claimed  damages  to  property  not  taken  but 
damaged  by  the  laying  out  and  opening  the  street  in 
question.  It  is  set  up  in  the  cross  petition  that  the 
depot  grounds  comprise  some  7j^  acres  of  land,  and 
that  the  street  will  pass  through  the  grounds,  and  cut 
off  that  portion  west  of  the  proposed  street  from  the 
depot  building.  It  is  also  alleged  that  the  lands  taken 
and  the  lands  lying  west  of  the  proposed  street  have 
been,  and  are  now  being,  used  for  unloading  and  load- 
ing merchandise,  and  for  the  receipt  and  discharge  of 
freight.  It  is  also  alleged  that  there  is  no  freight 
depot  at  Naperville,  and  that  the  lands  taken  and  those 
west  of  the  depot  are  peculiarly  adapted  to  the  erection 
of  a  depot  thereon,  warehouses,  and  other  railroad 
structures  for  railroad  purposes,  but  if  the  street  is  laid 
out  the  company  cannot  utilize  that  portion  of  the  depot 
grounds  west  of  the  proposed  street.  The  cross  peti- 
tion contained  other  allegations,  but  it  will  not  he 
necessary  to  set  them  out  here.  The  issues  presented 
by  the  petition  and  cross  petition  were  submitted  to  a 
jury,  and  the  jury  returned  a  verdict  in  favor  of  the 
railroad  company  of  $150  for  property  taken  and  $1  for 
damages  to  property  not  taken.  The  court  overruled 
a  motion  for  a  new  trial,  and  rendered  judgment  on  the 
verdict. 

It  is  first  claimed,  on  the  argument,  that  the  verdict 
of  the  jury  is  contrary  to  the  evidence.     As  is  usual  in 

cases  of  this  character,  the  evidence  intro- 
S«D»?ei?"*'~  duced  by  the  respective  parties  is  very  con- 
flicting. The  petitioner  introduced  some 
five  witnesses,  who  reside  at  Naperville,  and  they  unite 
in  testifying  that  the  cash  value  of  the  property  to  be 
taken  for  the  street,  subject  to  the  right  of  the  railroad 
company  to  use  it  for  railroad  purposes  was  merely 
nominal,  and  that  the  land  unaffected  by  railroad  tracks 
was  worth  not  exceeding  $500.     On  the  other  hand  the 
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railroad  company  called  three  or  four  witnesses  who 
testified  that,  in  their  opinion,  the  damage  to  the  7}4 
acres  owned  by  the  railroad  company,  by  the  extension 
of  the  street,  was  from  $3,000  to  $3,600,  and  that  the 
value  of  the  land  taken  was  from  $700  to  $800.  Upon 
an  examination  of  the  evidence  it  appears  that  no  street 
or  highway  has  ever  been  laid  out  to  the  railroad  sta- 
tion, but  all  the  land  south  of  the  depot  platform  pro- 
posed to  be  taken  has  been  open  and  used  by  the  pub- 
lic for  about  25  years,  and  on  the  north  of  the  switch 
tracks,  after  passing*  the  coal  sheds  of  Boecker,  the 
land  proposed  to  be  taken  has  also  remained  open,  and 
has  been  used  by  the  public.  The  jury  viewed  the 
premises,  and  saw  the  location  of  the  main  and  side 
tracks,  the  depot,  its  location  and  surroundings.  What 
the  jury  learned  upon  an  examination  of  the  premises 
they  had  the  right  to  consider,  in  connection  with  the 
other  evidence,  in  arriving  at  the  amount  of  damages 
to  be  allowed,  and  the  rule  is  well  settled  that  the  dam- 
ages awarded  by  a  jury  in  a  condemnation  proceeding 
will  not  be  disturbed  where  the  evidence  is  conflicting 
and  the  jury  viewed  the  'premises.  Railway  Co.  v. 
Lyons,  159  111,  576,  43  N.  E.  377.  It  is,  however,  said 
•  that  there  is  no  evidence  in  the  record  on  the  question 
of  damages  to  the  property  not  taken  except  what  was 
introduced  by  the  defendant.  This,  we  think,  is  a  mis- 
apprehension of  the  record.  Two  of  the  witnesses  for 
the  petitioner,  on  their  cross-examination,  testify  to  the 
benefits  to  result  to  the  railroad  company  from  the 
opening  of  the  street.  John  W.  Collins,  an  old  resi- 
dent of  Naperville,  testified  :  *'I  have  been  personally 
familiar  with  the  C,  B.  &  Q.  Depot  and  the  surround- 
ings since  my  earliest  recollection,  and  also  with  Cen- 
ter street.  The  property  just  south  of  the  tracks  and 
north  of  Boecker's  building  has  been  used  as  a  street. 
I  have  been  in  the  city  council.  It  was  six  or  seven 
years  ago.  I  think  the  city  maintained  the  sidewalk 
from  the  north  end  of  South  Center  street  to  the  tracks. 
The  crossing  has  been  there  thirty  years  or  more. 
Thait  property  has  been  open  during  that  time.     I  am 
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somewhat  familiar  with  Park  addition,  and  think  I 
know  the  value  of  real  estate  in  that  vicinity.'*  In  con- 
nection with  this  there  was  the  evidence  of  James  M. 
Vallette,  the  surveyor,  showing  the  location  of  the 
streets,  railroad  tracks,  depot,  and  the  manner  in  which 
the  property  had  been  used.  In  addition  to  this  evidence 
there  was  the  view  of  the  jury.  The  view  and  the  evi- 
dence alluded  to  was  all  proper  for  the  consideration  of 
the  jur)^  in  connection  with  that  offered  by  the  defend- 
ant. 

On  the  trial  of  the  cause  the  court,  over  the  objection 

of    the   defendant,   allowed    the    following 

Sgtrwt  owViJ?-   question  to  be  asked  the  witness,  Wallace  : 

KtSwof'DiBi.    "S*  How  much,  in  your  opinion,  was  the 

•f«».  full  cash  value  of  this   piece   of   property 

marked  in  g-reen,  for  the  use  of  the  street, 
subject  to  all  the  rights  of  the  railroad  company,  the 
respondent?"  Of  the  witness.  Bell,  the  following 
question  was  asked  :  "What  is  the  value  of  the  land 
for  street  purposes,  subject  to  the  right  of  the  railroad 
to  use  it  for  railroad  purposes?"  Of  the  witness, 
Ballen,  the  following  question  :  "How  much,  in  your 
opinion,  is  the  cash  market  value,  if  there  is  any,  of 
the  right  of  the  city  to  use  that  property  for  a  street, 
subject  to  the  rights  of  the  railroad  company  ?"  To 
all  of  these  questions  the  witnesses  answered  that  the 
value  was  merely  nominal.  It  is  manifest  that  these 
questions  were  improper,  and  the  admission  of  the  evi- 
dence was  erroneous.  Where  a  strip  of  land  occupied 
by  a  railroad  company  as  right  of  way  or  depot  grounds 
is  taken  for  a  public  street,  it  has  been  held  in  a  num- 
ber of  cases  that  the  measure  of  compensation  is  the 
amount  of  decrease  in  the  value  of  the  use  for  railroad 
purposes  which  would  be  caused  by  the  use  for  the 
purposes  of  the  street.  Illinois  Cent.  R.  Co.  r.  Com- 
missioners of  Highways  of  Mattoon,  161  111.  252,  43  N. 
E.  1100.  As  a  general  rule,  where  land  is  taken,  if  it 
has  a  market  value,  that  must  be  given.  If  it  has  no 
market  value,  then  the  question  is  what  it  is  worth  to 
the  owner  as  it  is  used  by  him.     Here  the  property 
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was  not  entirely  taken,  but  it  was  to  be  used  as  a 
street ;  and  the  proper  inquiry  was,  what  was  the  de- 
crease in  value  of  the  property  as  taken  to  the  railroad 
company  ?  The  admitted  evidence  had  no  bearing-  on 
that  question,  but,  on  the  other  hand,  it  could  only  es- 
tablish an  erroneous  basis  for  establishing*  the  true 
amount  of  damages  which  the  jury  were  required  to 
award. 

At  the  request  of  petitioner  the  court  gave  the  fol- 
lowing instruction,  which  is  claimed  to  be 
erroneous  :  **The  railroad  company  is  not  KtfwTIr"" 
entitled  to  recover,  as  compensation,  the  ex-  {jJJJSJlJ"*" •' 
penses  of  constructing-  and  maintaining  the 
crossing"  and  its  approaches,  or  because  the  street  may 
increase  the  cost  of  transacting  the  company's  business 
at  that  point,  or  because  the  business  of  the  company 
may  be  interrupted  at  and  in  consequence  of  the  use  of 
the  street,  or  because  the  company  may  be  obligated  to 
adopt  and  observe  measures  for  the  preservation  of  the 
public  safety,  or  because  the  company  will  be  subject 
to  any  other  police  regulations  or  powers."  Where 
land  is  taken  for  a  public  use,  the  constitution  and  the 
statute  require  that  just  compensation  shall  be  made  to 
the  owner.  Unless  the  owner  is  made  whole,  he  would 
not  receive  the  compensation  which  the  constitution 
guarantees  to  him.  Here  the  proposed  street  is  laid 
across  the  depot  grounds  of  the  railroad-company  cross- 
ing, the  main  tracks  and  side  tracks  within  a  few  feet 
of  the  passenger- depot  building.  Now,  if  the  opening- 
of  the  street  will  increase  the  cost  of  transacting  the 
company's  business,  or  if  the  business  of  the  company 
will  be  interrupted,  and  by  the  interruption  damages 
will  be  sustained,  the  railroad  company  will  not  re- 
ceive just  compensation  unless  it  is  paid  all  damag-es 
arising*  from  the  interruption  of  its  business  or  from 
the  increased  cost  of  transacting  its  business.  This 
would  seem  too  plain  a  proposition  to  consume  time  in 
its  elaboration.  Indeed,  a  similar  question  arose  in 
Lake  Shore  &  M.  S.  Ry.  Co.  v.  City  of  Chicago,  151 
111.  359,  37  N.  E.  880,  and  it  was  there  held,  where  a 
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citj'  seeks  to  condemn  a  strip  of  land  across  the  right 
of  way  and  tracks  of  a  railway  company  leading-  to  its 
yard,  used  for  storing",  switching,  and  making*  up 
trains,  and  the  company  files  a  cross  petition  for  dam* 
ages  to  the  land  not  taken  for  the  street,  and  the  evi- 
dence shows  that,  in  the  use  of  such  yards,  the  opera* 
tion  of  the  company's  switch  engines  will  be  retarded 
and  hindered,  and  that  it  will  require  an  increased 
expenditure  of  money  daily  to  perform  the  same  opera- 
tions in  handling  and  switching  cars,  making  up  trains, 
etc.,  now  carried  on,  after  the  opening  of  the  street,  it 
is  clearly  competent  for  the  company  to  call  witnesses 
and  have  them  approximate  the  average  daily  increased 
expenditure  that  will  be  caused  to  it,  as  tending  to  show 
damages  to  property  not  taken.  See,  also,  Chicago  & 
N.  W.  Ry.  Co.  V.  Town  of  Cicero,  154  111.  661.  39  N. 
E.  574.  What  was  said  in  Lake  Shore  &  M.  S.  Ry. 
Co.  r.  City  of  Chicago,  148  111.  519,  37  N.  E.  88,  has 
no  bearing  in  this  case,  as  in  that  case  no  cross  petition 
was  filed  claiming  damages  to  property  not  taken,  and 
there  the  street  did  not  cross  the  depot  grounds,  but 
merely  the  track  and  right  of  way  of  the  railroad  com- 
pany, where  nothing  but  nominal  damages  could  be 

recovered.  The  instruction,  so  far  as  it  re- 
SSSireVf  Dm*  lates  to  the  obligation  of  the  company  to 
-Jrrirl"*"*"*""  ^.dopt  and  observe  measures  for  the  preser- 
vation of  the  public  safety,  or  because  the 
company  may  be  subject  to  police  regulations,  may  be 
regarded  as  correct ;  but  that  portion  relating  to  the  in- 
crease of  the  cost  of  transacting  the  company's  busi- 
ness, or  in  relation  to  the  interruption  of  the  company's 
business,-  was  erroneous,  and  calculated  to  mislead  the 
jury.  It  is  true  that  instructions  4  and  5  g'iven  on  be- 
half of  the  railroad  company  announce  a  different  rule 
from  that  declared  in  the  instruction  complained  of, 
and,  if  the  jury  had  followed  the  instructions  of  the 
defendant,  and  disregarded  the  instruction  of  petitioner, 
the  diflSculty  might  be  avoided.  But  it  cannot  be  known 
what  instructions  the  jury  followed,  and  hence  the  in- 
structions given  on  behalf  of   the   respective  parties 
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should  be  made  to  harmonize  by  the  court  before  they 
are  g-iven  to  the  jury. 

It  is  next  claimed  that  the  court  erred  in  giving-  peti- 
tioner's eighth  instruction,  which  was  as  follows  :  **(8) 
The  jury  are  instructed  that  the  city  does 
not  propose  to  condemn  the  fee  of  the  land  JJJJJ^tfJ,*!!**''* 
of  the  railroad  company,  nor  to  prevent  the  Emr. 
use  of  the  tracks  and  right  of  way  for  cross- 
ing purposes  by  it.  The  value  of  the  land  where  the 
street  will  cross  it  is  not  the  measure  of  compensation 
for  property  taken.  The  value  of.  the  use  for  railroad 
purposes  is  not  the  measure  of  such  compensation.  So 
far  as  the  taking  of  the  strip  of  land  is  concerned,  the 
measure  of  compensation  is  the  amount  of  decrease,  if 
any,  in  the  value  of  the  use  for  railroad  purposes  which 
will  be  caused  by  the  use  for  the  purposes  of  a  street, 
such  uses  for  the  purpose  of  a  street  being  subject  to 
the  use  of  the  railroad  company  for  its  tracks  and  right 
of  way  for  crossing  purposes."  An  instruction  of  this 
character  was  condemned  by  this  court  in  Illinois  Cent. 
R.  Co.  V.  Commissioners  of  Highways  of  Mattoon,  161 
111.  247,  43  N.  E.  1100.  It  is  there  said  :  *'  The  use  of 
a  railroad  right  of  way  is  exclusive,  and  is  property, 
within  the  mandate  and  protection  of  this  constitutional 
provision  ;  and  an  entry  upon  such  right  of  way,  and 
use  of  it  for  another  public  purpose,  is  a  taking  of 
property,  for  which  there  must  be  just  compensation. 
Lake  Shore  &  M.  S.  Ry.  Co.  v.  Chicago  &  W.  I.  R. 
Co.,  100  111.  21.  The  extension  of  a  public  highway 
by  the  authorities  across  the  right  of  way  of  a  railroad 
company  deprives  it  in  part  of  its  property  rights  in  re- 
spect to  the  portions  of  the  right  of  way  within  the 
lines  of  such  highway,  so  as  to  entitle  the  railroad  to 
just  compensation.  Illinois  Cent.  R.  Co.  v.  City  of 
Chicago,  156  111.  98,  41  N.  E.  45.  And  in  Chicago  & 
N.  W.  Ry.  Co.  V.  Town  of  Cicero,  154  111.  656,  39  N. 
E.  574,  we  said  (page  662, 154  111.,  and  page  576, 39  N. 
E.):  *  It  is  the  mandate  both  of  the  constitution  and  the 
statute  that  appellant  should  be  paid  just  compensation 
for  its  property  taken,- — not  compensation,  if  any,  for 
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its  property  taken.  Property  is  the  right  and  interest 
which  one  has  in  lands  and  chattels,  to  the  exclusion  of 
others.'  "  Here  the  defendant  was  entitled  to  recover 
the  cash  market  value  of  what  was  taken,  and  whatever 
damagfe  it  sustained  to  the  property  not  taken,  and  it 
was  unfair  to  throw  out  an  intimation  in  the  instruction 
that  there  was  no  damage  by  directing  the  jury  that  the 
measure  of  compensation  is  the  amount  of  decrease,  if 
any.  Instruction  No.  9  is  subject  to  the  same  objec- 
tion. The  ruling  of  the  court  in  other  instructions 
has  been  criticised,  but  we  perceive  no  substantial  ob- 
jection to  it.  Some  of  the  refused  instructions  con- 
tained correct  propositions  of  law,  but  they  were  sub- 
stantially given  in  others.  For  the  errors  indicated 
the  judgment  will  be  reversed,  and  the  cause  re- 
manded. 


NOTES. 

Extension  of  Street  over  Railway — Measure  of  Damages. — In  pro- 
ceeding's to  open  a  street  across  the  right  of  way  of  a  railway  com- 
pany, the  measure  of  damag-es  is  the  difference  between  the  value 
of  the  right  to  the  exclusive  use  of  the  land  for  the  purposes  for 
which  it  was  being  used,  and  its  value/for  such  purposes  after  the 
opening  of  the  street.  Chicago,  B.  &  Q.  R.  Co.  v.  City  of  Chicago 
(U.  S.),  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  26. 

Sanne — Value — Instruction  to  Fix  Compensation,  "if  Any" — Error. 
— In  proceedings  to  open  a  street  across  the  right  of  way  of  a  rail- 
way company,  an  instruction  to  the  jury  that  they  may  fix  the 
compensation,  if  any,  for  the  property  is  erroneous  as  authoriz- 
ing them  to  take  the  property  of  the  railroad  company  with- 
out making  any  compensation  therefor.  Chicago  &.  N.  W.  R. 
Co.  V.  Cicero,  154  111.  656. 

Same — Damages  for  incidental  Expenses  Rendered  Necessary  by 
Taking. — The  compensation  to  which  a  railroad  company  is  entitled 
for  land  taken  for  street  purposes  is  merely  the  depreciation  in 
value  of  the  land  for  railroad  use  irrespective  of  the  incidental  ex- 
penses to  which  the  company  may  be  put  in  providing  adequate 
crossing  facilities.  Lake  Shore  &  M.  S.  R.  Co.  ^^  Chicago,  148 
111.  509;  Chicago  &  A.  R.  Co.  v.  Chicago,  150  111.  597  ;  Chicago,  B.  & 
Q.  R.  Co.  V.  Chicago,  149  111.  457  ;  Chicago  &  N.  W.  R.  Co.  7'.  City  of 
Chicago  (111.),  50  Am.  &  Eng.  R.  Cas.  150;  Boston  A  M.  R.  Co.  v. 
County  Commr*s,  79  Me.  3S6,  33  Am.  &  Bng.  R.  Cas.  271 ;  Portland 
&  R.  R.  Co.  V,  Deering,  78  Me.  61,  23  Am.  &  Eng.  R.  Cas.  51 ;'  New 
York  &  N.  E.  R.  Co.  v.  City  of  Waterbury  (Conn.),  49  Am.  &  Eng. 
R.  Cas.  306. 

See,  contra,  Kansas  Central  R.  Co.  v.  Board  of  County  Comm*rs  of 
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Jackson  County,  46  Am.  &  Engf.  R.  Cas.  26 ;  State  v.  Mayor,  etc.,  of 
Bayonne  (N.  J.),  42  Am.  &  Eng-.  R.  Cas.  247,  noU ;  Chicagfo  &  G.  T. 
R.  Co.  V,  Hough,  61  Mich.  507 ;  Old  Colony  &  F.  R.  R.  Co.  v.  County 
of  Plymouth,  14  Gray  (Mass.),  155  ;  Grand  Rapids  v.  Grand  Rapids 
&  I.  R.  Co.,  58  Mich.  641. 

Same— Damages— Cost  of  Erecting  Gates  at  Crossing. — A  rail- 
road company  is  entitled  to  compensation  for  expense  incurred  in 
the  erection  of  safety  gates  at  a  crossing  of  a  boulevard  extension 
over  its  tracks.  CommVs  of  Parks  and  Boulevards  v.  Detroit,  G. 
H.  &M.  R.  Co.  (Mich.),  51  Am.  &  Eng.  R.  Cas.  525;  CommVs  of 
Parks  &  Boulevards  z/.  Michigan  Central  R.  Co.  (Mich.),  50  Am.  & 
Eng.  R.  Cas.  144. 

Same— Same — Cost  of  Planking  Crossing.— In  State  ex  reL  Chi- 
cago, M.  &  St.  P.  R.  Co.  IK  Shardlow,  43  Minn.  524,  45  Am.  &  Eng. 
R.  Cas.  106,  it  was  held^  that  the  cost  of  cattleguards  and  wings  and 
crossing  signs  should  not  be  allowed  to  a  railway  company  as  dam- 
ages for  laying  out  a  highway  across  its  track ;  but  the  cost  of 
planking  a  crossing  and  grading  it  are  legitimate  items  of  compen- 
sation. State  ex  rH,  St.  Paul,  M.  &  M.  R.  Co.  v.  District  Court,  42 
Minn.  247,  42  Am.  &  Eng.  R.  Cas.  241. 


Wood  et  aL 

V. 

LouisviLfLE  &  N.  R.  Co. 

{Court  of  Appeals  of  Kentucky^  Oct,  6,  iSgyJ) 

Carriers  of  Passengers — Protection  of  Colored  Passengers.* — A 
railway  company  is  liable  for  annoyance  or  insult  caused  a  colored 
passenger  by  white  persons  permitted  by  its  agents  to  enter  into 
the  compartment  set  apart  for  colored  passengers  in  accordance 
with  a  state  statute,  even  though  such  agents  did  not  know  that 
such  colored  passenger  was  being  annoyed  and  insulted. 

Appeal  from  Hardin  county  .circuit  court.  Re- 
versed. 

W,  /?.  Haynes^  for  appellants. 

W.  //.  Marriott  and  H.  W,  Bruce,  for  appellee. 

Du  Relle,  J.  The  appellants  brought  suit  against 
appellee  for  damages,  alleging  that  the  appellant  Ella 
Wood  was  a  passenger  on  appellee's  train,  being  car- 

*See  notes  at  end  of  case. 
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ried  from  Louisville  to  Elizabethtown,  and,  being-  a 
colored  woman,  while  in  the  compartment  which  had, 
in  compliance  with  the  separate  coach  law  and  appellee's 
regrulations,  been  assig-ned  to  persons  of  her  race,  ap- 
pellee permitted  drunken  white  persons  to  enter  the 
compartment,  and  use  vile,  profane,  and  indecent  lan- 
guage in  the  appellant's  presence,  to  her  great  annoy- 
ance, humiliation,  and  disturbance.  The  facts  appear- 
ing in  this  record  are  the  same,  in  substance,  as  those 
stated  in  the  opinion  of  thisxourt  by  Judge  Pryor  in 
the  case  of  Quinn  r.  Railroad  Co.  (Ky.)  32  S.  W.  742  ; 
the  appellant  in  that  case  having  occupied  the  same 
seat  in  the  car  with  Ella  Wood.  The  question  pre- 
sented for  decision  is  whether  the  court  misinstructed 
the  jury.  The  rule  laid  down  in  the  Quinn  case  was 
that,  **  where  the  conductor,  or  those  managing  the 
train,  know  that  one  is  in  the  wrong  car,  it  is  his  duty 
to  expel  him  ;  and  by  his  consenting  to  his  remaining 
the  company  becomes  responsible  for  his  conduct  so 
long  as  he  does  remain."  And  again,  it  was  held  in 
that  opinion  that:  **It  may  be  contended  that,  the 
white  passenger  having  been  assigned  to  his  proper 
coach,  and  then  leaving  it  without  the  knowledge  of 
the  conductor,  exempts  the  company  from  liability  un- 
less the  conductor  knows  of  the  wrongs  being  com- 
mitted, or  the  purpose  of  the  passenger,  by  reason  of 
his  conduct,  to  mistreat  passengers.  This  would,  per- 
haps, be  a  rational  conclusion,  unless  it  further  ap- 
peared the  conductor,  or  those  controlling  the  train, 
knew  of  the  white  passenger's  presence  in  the  colored 
compartment,  and  took  no  steps  to  require  him  to  leave. 
Here  the  conductor  assented  to  his  remaining  in  the 
car  until  he  dispatched  his  business  with  the  old  negro, 
and  the  company  should  be  held  responsible  for  his 
conduct  so  long  as  he  remained  ;  and  any  other  con- 
struction of  the  duties  of  corporations  and  their  agents, 
arising  from  the  passage  of  this  law,  would  nullify  its 
provisions,  or  amount  to  a  disregard  of  the  manifest  pur- 
pose of  the  legislature  in  enacting  it."  Under  this 
ruling,  instruction   No.  4,  to  the  giving  of  which  ap- 
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pellants  excepted,  was  erroneous.  That  instruction  is 
as  follows:  *'The  defendant  is  not  liable  for  any 
annoyance  or  insult  sustained  by  a  passenger  of  which 
the  employees  had  no  knowledge,  and  which  the  de- 
fendant used  reasonable  care  to  prevent."  The  court 
should  have  instructed  the  jury  that,  if  appellee's 
agents  permitted  the  white  men  to  remain  in  the  com- 
partment set  apart  for  colored  people,  appellee  was 
responsible  for  their  conduct  so  lon^  as  they  remained 
there,  and  was  liable  for  the  annoyance  or  insult  sus- 
tained by  the  colored  passeng'er  as  a  result  thereof, 
although  its  em.ployees  did  not  know  what  was  taking* 
place.  Upon  no  theory  borne  out  by  the  facts  appear- 
ing in  the  record  can  instruction  No.  4  be  reconciled 
with  the  rule  laid  down  in  the  Quinn  case,  to  which  we 
adhere  ;  wherefore  the  judgment  is  reversed,  and  the 
cause  remanded,  with  directions  to  set  aside  the  judg- 
ment, and  award  the  appellants  a  new  trial  in  con- 
formity with  this  opinion. 


NOTES. 

'  Protection  of  Colored  Passengers. — A  colored  passenger  upon  a 
train  is  entitled  to  the  same  protection  against  drunken  and  violent 
men  seeking-  to  molest,  outrage,  and  humiliate  him  as  a  white  pas- 
senger. This  protection  must  be  aiforded  by  the  conductor  to  the 
extent  of  all  the  power  with  which  he  is  clothed  by  the  company  or 
by  the  law.  Richmond  &  D.  R.  Co.  v,  JeflFerson,  52  Am.  &  &ng.  R. 
Cas.  438,  89  Ga.  554,  16  S.  E.  Rep.  69. 

A  company  owes  to  every  passenger,  white  or  black,  protection 
from  the  violence  and  assaults  of  fellow-passengers  or  intruders, 
and  will  be  held  responsible  for  the  neglect  of  its  servants  when 
injury  so  inflicted  might  have  been  foreseen  and  prevented  by  the 
exercise  of  proper  care.  Britton  v.  Atlanta  &  C.  A.  L.  R.  Co.,  18 
Am.  &  Eng.  R.  Cas.  391.  88  N.  Car.  536,43  Am.  Rep.  749. 

A  colored  woman  with  two  companions  entered  a  smoking-car 
and  were  told  by  the  conductor  that  two  other  cars  were  set  apart 
for  colored  people.  He  advised  them  to  take  one  of  these  cars,  but 
did  not  insist  on  their  following  the  advice.  He  saw  that  their 
presence  was  obnoxious  to  white  persons  in  the  car  and  was  likely 
to  lead  to  difficulty,  but  took  no  further  steps  to  prevent  it.  Held^ 
that  it  was  the  duty  of  the  conductor  to  protect  plaintiflF  and  her 
companions,  and  that  the  company  was  liable  for  an  assault  on  her 
by  the  white  passengers.  Britton  v.  Atlanta  &  C.  A.  L.  R.  Co.,  18 
Am.  &  Eng.  K.  Cas.  391,  88  N.  Car.  536,  43  Am.  Rep.  749. 
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CONROY 

V. 

Chicago,  St.  P.,  M.  &  O.  Ry.  Co. 

(Supreme  Court  of  Wisconsin,  March  /6,  iSg?.) 

Carriers  of  Passengers — Explosion  of  Oil  Tank — Inconsistent 
Verdict. — Tanks  containing  naphtha  and  kerosene  were  wrecked  on 
a  railway  and  caug-ht  fire,  obstructing'  the  pasiiage  of  a  passenger 
train.  The  passengers  were  conducted  around  the  wreck  to  a  point 
256  feet  away  from  it  to  wait  for  a  train.  While  they  were  waiting, 
the  plaintiff,  a  passenger,  approached  to  within  80  feet  of  the 
burning  tanks,  and  stood  there  for  20  minutes  watching  them,  when 
an  explosion  occurred  and  he  was  injured  by  the  burning  oil.  In  an 
action  against  the  railway  company  to  recover  for  his  injuries,  the 
jury  found  a  special  verdict  that  if  the  plaintiff  had  remained  at 
the  place  designated,  **he  would  not  have  been  seriously  injured," 
but  that  he  **un necessarily,  and  from  motives  of  curiosity  and 
pleasure,  went  from  there  to  a  place  much  nearer  the  burning 
tank" ;  that  **the  plaintiff's  injuries  were  caused  by  reason  of  hi;* 
so  going  nearer  the  burning  tank'* ;  that  the  defendant,  its  officers, 
etc.,  **in  the  exercise  of  ordinary  prudence  should  have  known  of 
the  plaintiff's  position  in  time  to  warn  him  of  the  danger  which 
threatened  on  account  of  the  burning  tank,"  and  that  in  the  exer- 
cise of  reasonable  care  they  ought  **to  have  anticipated  that  the 
plaintiff  would  go  nearer  to  the  burning  tank,  and  thus  incur  un- 
necessary danger  ;*'  that  defendant  gave  plaintifi^  warning  of  the 
danger,  but  that  **it  was  insufficiently  or  negligently  given"  ;  that 
plaintiflP  was  free  from  "any  want  of  ordinary  care  that  contributed 
to  his  injury,"  and  ''not  guilty  of  any  want  of  ordinary  care,  how- 
ever slight,  in  so  going  much  nearer  the  burning  oil  tank  ;'*  that  *'a 
reasonably  prudent  man,  under  the  circumstances,  situated  as  the 
plaintiff  was,  with  his  means  of  knowledge,  would  not  have  antici- 
pated that  there  was  danger  of  an  explosion"  ;  that  the  defendant's 
officers,  etc.,  *'by  the  exercise  of  ordinary  care  and  prudence  would 
have  anticipated  that  an  explosion  might  occur,"  and  '*did  not 
exercise  reasonable  care  and  prudence  in  designating  a  safe  place 
where  the  plaintiff  and  other  passengers  were  to  take  the  train," 
and  was  **guilty  of  negligence  which  was  the  proximate  cause  (»f 
the  plaintiff's  injuries."  held,  that  the  verdict  was  inconsistent 
and  contradictory  on  vital  points,  and  no  judgment  should  have 
been  entered  on  it. 

Same—Duty  of  Carrier  to  Give.  Notice  of  Danger.- -The  danger  of 
approaching  the  burning  oil  tank  from  the  joints  of  which  flames 
were  escaping  was  sufficiently  obvious  without  notice  from  the 
carrier  of  such  danger. 

Same —Passenger    Voluntarily     Approaching    Tank — Liability    of 


Am.  &  Eng.  CARRIERS  OF  PASSENGERS.  715 

R.  Cas 

Conroy  v,  Chicago,  Ac,  Ry.  Co. 

Company. — In  such  action  it  appeared  that  plaintiff  voluntarily,  out 
of  mere  curiosit3',  and  for  his  own  pleasure,  left  the  place  designated 
by  the  carrier  and  took  an  exposed  position  not  designated  for  the 
passengers.     Held^  he  could  not  recover  for  his  injuries. 

Same — Same — Failure  of  Carrier  to  Restrain  by  Physical  Force*^ 
Negligence. — The  failure  of  the  carrier  to  restrain  the  passenger  by 
physical  force  from  taking  such  exposed  position  was  not  negli« 
gence. 

Passengers — Persons  Being  Transferred  around  Wreck.*— The 
relation  of  carrier  and  passenger  existed  between  the  carrier  and 
the  plaintiff,  although  his  actual  transit  had  been  interrupted  and 
he  had  taken  a  position  other  than  that  designated  by  the  carrier. 

Care  to  Be  Efxercised  by  Carrier  of  Passengers — Instructions — 
Error. — In  such  action,  it  was  reversible  error  to  give  an  instruc- 
tion "that  it  was  the  duty  of  the  carrier  to  exercise  extraordinary 
vigilance,  aided  by  the  highest  skill,  and  to  exercise  the  highest 
degree  of  care,  to  prevent  the  interposition  of  any  obstacle  to 
expose  the  plaintiff  to  danger  while  waiting  for  the  train  to  arrive," 
although  it  was  elsewhere  correctly  charged  that  the  duty  the 
defendant  owed  to  the  plaintiff  to  protect  him  was  **only  that  of 
ordinary  care  and  prudence,  and  no  greater,  under  like  circum- 
stances, than  the  obligation  the  plaintiff  was  under  to  protect  him* 
self." 

Inconsistent  Verdict — Motion  to  Set  Aside. — In  such  action,  the 
defendant,  in  order  to  render  its  main  contentions  available  on 
appeal,  should  have  moved  the  trial  court  to  set  aside  the  parts  of 
the  special  verdict  not  sustained  by  the  evidence,  and  for  judgment 
on  the  remainder  and  on  the  uncontradicted  evidence. 

Appeal  from  Pierce  county  circuit  court.  Reversed. 

This  action  was  brougfh't  for  the  recovery  of  daniapes 
sustained  by  the  plaintiff  while  a  passenger  on  its 
easterly  bound  train  of  cars  from  Ellsworth  cuesttM 

to  Marshfield,  Wis.,  by  reason  of  the 
alleged  negligence  of  the  defendant.  A  part  of  the 
western-bound  freight  train  of  the  defendant,  consist- 
ing of  a  car  load  of  coke,  three  metal  tanks,  two  of 
which  were  filled  with  naphtha,  and  one  with  kerosene 
oil,  and  the  caboose  in  the  rear,  had  been  separated 
from  the  rest  of  the  train,  and  had  been  wrecked  early 
in  the  morning,  and  the  said  cars  were  on  fire,  and  in 
a  dangerous  condition,  on  the  defendant's  track  between 
said  places,  about  three  miles  east  of  the  station  called 
Roberts,  and  west  of  Hammond.  The  defendant 
carried  the  plaintiff  on  its  passenger  train  to  Roberts, 
where  the  fact  that  such  wreck  had  occurred  was  made 

*See  notes  at  end  of  case. 
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known  to  the  plaintiflF  and  other  passengfers.  When 
the  passenger  train  arrived  within  about  400  feet  of  the 
wreck,  the  passeng-ers  were  directed  to  retain  their 
places  in  the  cars  until  such  time  as  a  train  mig-ht 
arrive  to  carry  them  on  their  journey,  and  to  which 
they  would  be  transferred  on  the  east  side  of  the 
wreck.  The  forward  tank,  containing-  naphtha,  ex- 
ploded soon  after  the  wTeck,  and  everything  in  the 
rear  of  it,  as  well  as  the  coke  car  in  front,  caught  fire. 
This  was  quite  a  violent  explosion,  and  portions  of  the 
tank  were  thrown  a  considerable  distance,  and  the  tank 
containing  naphtha  next  to  it  was  so  broken  as  to  permit 
much  of  the  contents  to  run  out.  The  kerosene  tank 
in  the  rear  was  thus  set  on  fire,  and  continued  to  burn 
from  that  time  until  nearly  11  o'clock,  a  considerable 
part  of  the  time  with  great  violence,  and  producing  a 
loud,  roaring  noise,  with  flames  shooting  up.  A 
wrecking  train  and  car  had  arrived  at  about  8  o'clock 
in  the  morning,  and  were  operating  upon  the  wreck, 
and  had  hitched  to  the  tank  of  kerosene  oil,  and 
attempted  to  draw  it  out,  scatter  the  burning 
coke,  and  thus  clear  up  the  track.  Attempts  to 
remove  it  opened  the  seams  in  the  tank,  and  it 
began  to  burn  more  violently.  The  wreck  oc- 
curred in  a  farming  country,  and  the  right 
of  way  was  100  feet  wide,  extending,  through  cul- 
tivated fields  on  either  side.  A  gap  was  opened  in 
the  right  of  way  fence  on  the  south  side,  257  feet  west 
of  the  tank,  and  another  in  the  v:\re  fence,  running 
through  the  fields  at  right  angles  with  the  road,  at  a 
point  95  feet  south  of  the  right  of  way,  but  147  feet 
from  the  burning  tank,  and  the  third  gap  was  opened 
in  the  right  of  way  fence  256  feet  east  of  the  burning 
tank,  in  order  to  transfer  the  baggage,  express  matter, 
and  mails.  Efforts  were  unavailing  to  keep  the  pas- 
sengers in  the  cars.  A  large  number  of  them  had  got 
out,  and  thereupon  it  was  concluded  to  transfer  them, 
through  the  gaps,  around  the  wreck,  to  a  point  east  of 
the  east  gap,  where  they  were  to  take  the  other  train, 
and  they  were  transferred  accordingly,  as  well  as  the 
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bag^gcLge,  mail,  and  express  matter ;  the  latter  being 
deposited  about  opposite  the  east  gap,  and  the  pas- 
sengers occupied,  in  groups,  a  considerable  space  east 
from  the  east  gap,  along  the  right  of  way,  for  a  dis- 
tance of  over  100  feet.  The  plaintiff,  with  other  pas- 
sengers, walked  around  said  wreck,  through  said  gaps, 
to  the  place  where  the  eastern  gap  was  opened,  and 
said  mail  matter,  baggage,  etc.,  had  been  deposited,  to 
wait  for  a  train  to  continue  his  journey.  The  injury 
complained  of  occurred  about  an  hour  after  the  passen- 
ger train  arrived  at  the  scene  of  the  wreck,  and  when 
the  plaintiff  had  approached  to,  and  was  standing  about 
85  feet  east  of,  the  burning  tank,  or  one-third  of  the 
distance  from  said  tank  to  where  the  east  gap  had  been 
opened.  The  plaintiff  was  standing  at  said  place  for 
about  half  or  three-quarters  of  an  hour  before  the  ex- 
plosion occurred  ;  having  left  the  eastern  gap,  and 
walked  westward,  towards  the  burning  oil  tank.  At 
the  time  of  the  explosion  the  flame  from  the  burning 
tank  ascended  about  100  feet  or  more,  and,  as  one 
witness  said,  there  was  nothing  but  fire  in  the  sky. 
Just  before  the  explosion  the  flames  were  burning  quite 
high, — from  three  to  five  feet, — right  in  the  middle  of 
the  tank,  and  kept  rising  and  going  down.  The  plain- 
tiff received  his  injuries  from  the  burning  oil,  cast  on 
him  by  the  explosion.  It  was  contended  by  the  plain- 
tiff that  the  defendant  was  guilty  of  negligence  in  not 
warning  him  of  the  danger  to  which  he  was  exposed  by 
said  burning  wreck,  and  in  not  providing  a  safe  place, 
and  in  designating  an  unsafe  one,  for  the  plaintiff  and 
other  passengers  to  wait  for  the  train  designed  to  carry 
them  eastward,  and  in  not  warning  the  plaintiff  of  the 
danger  to  which  he  was  exposed  at  the  place  he  was 
waiting,  and  in  allowing  him  to  leave  said  train,  and 
go  to  said  place  and  there  remain,  and  in  allowing  said 
train  wreck  to  be  and  remain  in  a  dangerous  and  unsafe 
condition.  The  defendant  denied  all  allegations  of 
negligence,  and  alleged  and  gave  evidence  tending  to 
show  that,  by  its  officers  and  agents,  it  directed  the 
plaintiff  and  other  passengers  to  a  place  at  the  east  gap, 
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and  eastward  thereof,  designed  as  a  temporary  station, 
to  wait  for  the  train  to  carry  them  eastward,  which  w^as 
a  sufficient  distance  from  the  wreck  to  insure  safety 
from  any  injury  on  account  thereof,  or  the  subsequent 
explosion.  The  plaintiff,  in  his  complaint,  alleg'ed 
that  the  defendant  directed  the  plaintiff  to  g-o  around 
said  w^reck  to  a  point  east  and  south  thereof,  and  he 
accordingfly  walked  around  the  same  to  a  point  on  de- 
fendant's rig-ht  of  way,  desigfned  by  the  defendant  as  a 
temporary  station,  to  wait  for  said  train  to  carry  said 
passengers  eastward.  A  special  verdict  was  taken. 
By  this  it  was  found,  among*  other  things,  in  substance, 
that  the  plaintiff  understood  that  he  was  to  wait  with 
the  other  passengers  at  or  near  the  east  gap  for  the 
train  to  carry  him  on  his  journey  ;  that,  after  passing 
**  around  through  the  gaps  to  a  point  at  or  near  the  east 
gap,  the  plaintiff  unnecessarily,  and  from  motives  of 
curiosity  and  pleasure,  went  from  there  to  a  place  much 
nearer  the  burning  tank,"  but  not  '*  for  the  purpose  of 
boarding  the  outgoing  train,  or  supposing  that  was  the 
proper  place  to  do  so,"  and  **  that  the  plaintiff's  injuries 
were  caused  by  his  so  going  nearer  the  burning  tank," 
and  that  he  **  would  not  have  been  seriously  injured  if 
he  had  remained  at  or  near  the  east  gap;"  further,  that 
*'a  reasonable  and  prudent  man  under  the  circum- 
stances, situated  as  the  plaintiff  was,  and  with  his 
means  of  knowledge,  would  not  have  anticipated  that 
there  was  danger  of  an  explosion  of  the  burning  oil 
tank,  or  that  it  might  explode,  and  that  there  was  dan- 
ger in  being  so  near  it  when  he  was  injured,"  that  he 
**  was  not  guilty  of  anj^  want  of  ordinary  care  that  con- 
tributed to  his  injury,"  but  that  '*  the  defendant's  offi- 
cers and  agents,  by  the  exercise  of  ordinary  care  and 
prudence,  would  have  anticipated  that  the  explosion 
might  occur,"  that  they  *'did  not  exercise  reason- 
able care  and  prudence  in  designating  a  safe  place 
where  the  plaintiff  and  other  passengers  were  to 
take  the  train  east ;"  that  they  **w^ere  guilty  of  negli- 
gence, which  was  the  proximate  cause  of  the  plaintiff's 
injuries,  and  did  not  give  the  plaintiff  any  warning 
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whatever  with  respect  to  the  dang'er  to  which  he  was 
exposed  by  virtue  of  the  burning  tank  ;*'  and,  among* 
other  thing's,  that  **the  defendant's .  oflS'cers,  in  the 
exercise  of  reasonable  care,  ought  to  have  anticipated 
the  plaintiff  would  Teave  the  east  gap,  or  near  there, 
and  go  back  nearer  to  the  tank,  and  thus  incur  un- 
necessary danger ;  that  the  defendant,  its  officers  or 
agents,  knew,  or,  in  the  exercise  of  ordinary  prudence 
should  have  known,  of  the  plaintiff's  position  in  time 
to  warn  him  of  the  danger  which  threatened  on  account 
of  the  burning  tank."  The  jury  found  the  plaintiff's 
damages  at  $2,500.  The  defendant  moved  for  judg- 
ment on  the  verdict  in  its  favor,  which  w^as  denied. 
It  then  moved  to  set  aside  the  verdict,  and  for  a  new 
trial,  on  the  grounds,  among  others,  of  error  in  the 
charge  to  the  jury,  and  in  refusing  instructions  re- 
quested by  the  defendant's  counsel,  and  that  the  ver- 
dict was  adverse  to,  and  not  sustained  by,  the  evidence; 
but  the  motion  was  denied,  and  judgment  entered 
thereon  against  the  defendant,  from  which  it  appealed. 

Thomas  Wilson  and  Z.  K.  Ltise^  for  appellant. 
J.  W.  Hancocky  O.  A.    Turner ^  and  E.  A.  Jag'g'ard, 
for  respondent. 

PiNNEY,  J.  (after  stating  the  facts).  The  carrier 
owes  to  its  passenger,  while  that  relation  exists,  the 
duty  of  providing  reasonably  safe  stations,  whether 
permanent  or  temporary,  where  he  may  await  the  arri- 
val of  trains,  as  well  as  the  duty  to  seasonably  warn 
him,  when  reasonably  necessary,  of  any  existing  or 
apprehended  danger  which  may  interfere  with  or  im- 
peril his  personal  safety.  The  defendant  contends  it 
performed  towards  the  plaintiff  the  full  measure  of  its 
duty,  and  that  the  proximate,  or,  at  least,  a  contributing, 
cause  of  the  plaintiff's  injury  was  his  own  negligence 
in  unnecessarily  exposing  himself  to  danger.  The 
point  to  which  the  plaintiff  and  his  fellow  passengers 
were  directed  to  go  by  the  defendant's  agents,  and  to 
which  he  went  as  a  temporary  station,  as  thus  directed, 
t©  wait  for  the  train  which  was  to  convey  him  and  his 
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fellow  passeng-ers  eastward  to  their  respective  destina- 
tions, was  the  gap  opened  about  16  rods  east  of  the 
burning  wreck,  and  at  and  east  of  which  the  mail, 
express  matter,  and  baggag-e  had  been  deposited.  The 
wreck  and  remaining  naphtha  and  'the  kerosene  oil  in 
the  oil  tank  were  burning  fiercely,  and  flames  were 
shooting  from  the  joints  in  the  oil  tank  or  car,  and 
flashed  up  to  the  height  of  many  ieet,  making-  at 
times  a  loud,  roaring  noise.  The  gaps  opened  in  the 
right  of  way  fence,  on  the  south  side  of  the  railway, 
by  which  a  way  had  been  opened  around  the  burning- 
wreck,  diverging  to  the  south,  in  order  to  avoid  it.  The 
details  of  the  entire  scene,  about  which  there  is  no 
material  dispute,  were  open  and  obvious,  even  to  a 
casual  observer,  and  gave  clear  and  emphatic  warning 
to  the  humblest  intelligence  of  impending  danger  from 
the  burning  tank  of  oil.  The  situation  spoke  for  itself, 
and  in  no  uncertain  tones.  The  plaintiff  had  nothing 
to  do  but  to  observe  these  facts  as  they  appeared  before 
him,  and  to  consult  his  own  safety.  His  actual  transit 
as  a  passenger  had  been  interrupted,  and,  until  the 
train  arrived  from  the  east,  he  was  free  to  go  and  come 
as  he  chose,  and  the  company  had  no  power  to  restrain 
him  in  the  least. 

1.  Whether  the  company  had   performed  its  entire 
duty  toward   him,  under  the  circumstances,  or  not,  it 

was  his  duty  to  exercise  ordinary  care  and 
c»rrkr»«f  fM.  cautiou  to  secure  his  own  safety.  The  rail- 
«!•■  of  Oil  Talk-  way  company  was  not  an  insurer  ot  his 
4kt."*'  "   *'"     personal  safety,  and  it  is  familiar  law  that, 

under  the  circumstances  stated,  the  duties  of 
the  plaintiff  and  of  the  defendant  to  observe  proper 
care  and  caution  are  reciprocal.  If  the  plaintiff  failed 
to  exercise  ordinary  care  and  caution,  and  by  reason  of 
such  failure  he  sustained  the  injuries  complained  of,  he 
was  guilty  of  contributory  negligence,  and  must  be 
held  to  have  assumed  the  consequent  risk  or  danger  of 
injury.  Assumption  of  risk  in  such  cases  is  a  species 
of  contributory  negligence.  Darcey  v.  Lumber  Co., 
87  Wis.  249,  58  N.  W.  382 ;  Nadau  v.  Lumber  Co.,  76 
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Wis.  120-131,  43  N.  W.  1135.  The  plaintiflF  was  in  the 
open  country,  and  under  no  restraint.  Whatever  of 
dangfer  there  was,  in  consequence  of  the  allegfed  negli- 
gfence  of  the  defendant,  he  was  free  and  able  to  avoid  it. 
It  is  not  a  question  of  what  he  thought  or  believed 
would  be  safe  and  prudent,  under  the  circumstances, 
for  him  to  do.  If  he  unnecessarily  exposed  himself  to 
a  danger,  obvious  to  a  person  of  ordinary  care  and  pru- 
dence, and  was  injured  in  consequence,  he  cannot 
recover.  He  was  an  adult,  and  must  be  held  bound  to 
the  exercise  of  the  same  care  and  prudence  as  a  person 
of  ordinary  care,  intelligence,  and  judgment.  The 
defendant,  on  the  other  hand,  had  a  right  to  assume 
that  the  plaintiff  would  act  with  reasonable  care  and 
caution,  and  occupy  the  position  or  situation  to  which 
he  had  been  conducted  ;  and  we  are  unable  to  perceive 
anything  in  the  case  to  warrant  the  inference  that  the 
defendant  had  any  reason  to  apprehend  that  the  plaintiff 
would  expose  himself  to,  or  incur,  unnecessary  danger. 
The  actual  transit  of  the  plaintiff  in  the  defendant's 
passenger  train  having  been  interrupted,  its  duty  re- 
quired that  it  should  exercise  towards  the  plaintiff,  at 
the  temporarj'^  station,  as  it  is  called,  to  which  he  had 
been  directed,  such  reasonable  and  proper  care  as  one 
of  ordinary  care  and  prudence  would  exercise,  under 
the  circumstances.  The  plaintiff  appears  to  have  dis- 
regarded all  the  plain  and  obvious  warnings  of  danger 
suggested  by  the  facts  and  circumstances,  and  which 
could  not  have  failed,  it  would  seem,  to  arrest  the  atten- 
tion of  a  person  of  ordinary  intelligence,  care,  and  pru- 
dence. The  special  verdict  finds  that,  if  the  plaintiff 
had  remained  at  the  place  designated,  "he  would  not 
have  been  seriously  injured,''  but  that  he  **unnecessa- 
rily,  and  from  motives  of  curiosity  and  pleasure,  went 
from  there  to  a  place  much  nearer  the  burning  tank," 
as  already  indicated,  and  where  he  remained  20  minutes, 
and  up  to  the  time  of  the  explosion  from  which  he  re- 
ceived his  injuries  ;  that  "the  plaintiff's  injuries  were 
caused  by  reason  of  his  so  going  nearer  the  burning 
tank."     It  is  true  that  it  is  found  that  the  defendant, 

8  (N.  s.)  A.  St  E.  R.  Cas.— 46 
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its  officers,  etc.,  **in  the  exercise  of  ordinary  prudence, 
should  have  known  of  the  plaintiff's  position  in  time  to 
warn  him  of  the  danger  which  threatened  on  account  of 
the  burning"  tank,"  and  that  in  the  exercise  of  reason- 
able care  they  ought  *'to  have  anticipated  that  the  plain- 
tiff would  go  nearer  to  the  burning  tank,  and  thus 
incur  unnecessary  danger;"  and  they  found  that  the 
defendant  gave  the  plaintiff  warning  with  respect  to 
the  danger  to  which  he  was  exposed  by  virtue  of  the 
presence  of  the  burning  tank,  but  that  '*it  was  insuffi- 
ciently or  negligently  given."  The  jury  acquitted  the 
plaintiff  '*of  any  want  of  ordinary  care  that  contributed 
to  his  injury,"  and  found  that  he  was  '*not  guilty  of 
any  want  of  ordinary  care,  however  slight,  in  so  going 
much  nearer  the  burning  oil  tank,"  and  that  *'a  reason- 
ably prudent  man,  under  the  circumstances,  situate  as 
the  plaintiff  was,  with  his  means  of  knowledge,  would 
not  have  anticipated  that  there  was  danger  of  an  explo- 
sion of  the  burning  oil  tank."  The  verdict  finds  that 
the  defendant's  officers,  etc.,  *'by  the  exercise  of  ordi- 
nary care  and  prudence,  would  have  anticipated  that  an 
explosion  might  occur,"  and  **did  not  exercise  reasona- 
ble care  and  prudence  in  designating  a  safe  place  where 
the  plaintiff  and  other  passengers  were  to  take  the  train 
which  was  to  carry  thetn  east;"  and  that,  through  its 
officers,  etc.,  it  was  '*guilty  of  negligence,  which  was 
the  proximate  cause  of  the  plaintiff's  injuries." 

The  verdict  is  inconsistent  and  contradictory  on  vital 
points,  and  no  judgment  should  have  been  entered  on 
it.  It  was  the  duty-  of  the  defendant  to  give  proper 
and  sufficient  warning  of  actual  or  apprehended  dan- 
ger ;  but  the  evidence  tends  to  show  quite  clearly  that 
the  plaintiff  had  ample  notice,    from  the  situation  and 

circumstances,  of  the  danger  to  be  appre- 
ctSiertJ^Jiw  hended  from  the  burning  wreck  and  tank  of 
KoUceofDanfrer.  kerosene.  A  considerable  number  of  wit- 
nesses on  the  part  of  the  defendant  gave 
evidence  tending  to  show  that  its  agents  and  servants 
gave  reasonable  warning  of  danger,  and  indicated 
where  the  passengers  were  to  remain  ;  but  the  plaintiff 
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denied  that  he  heard  anything"  of  the  kind,  and  so  did 
two  others  who  testified  in  his  behalf.  Aside  from 
this,  there  was  little  or  no  material  dispute  as  to  the 
facts.  The  question  is  as  to  the  proper  inferences  to 
be  drawn  from  them.  The  hig'hl}'^  inflammable  and  dan- 
jyerous  character  of  kerosene  is  a  matter  of  common 
knowledgfe.  Its  irregular  and  rapid  combustion  from  a 
lamp  in  an  ordinary  room  justly  conveys  alarm,  and  an 
immediate  sense  of  danger.  Here  was  an  entire  tank 
or  car  of  it,  upon  a  burning  wreck,  and  in  a  highly 
heated  condition,  and  flames  escaping  from  joints  in 
the  tank.  It  was  liable  at  any  time  to  explode  with 
great  violence  and  serious  injury.  It  would  seem  that 
no  notice  that  could  be  given  would  convey  more  clearlj*^ 
a  sense  of  impending-  danger  than  the  actual  situation, 
open  and  obvious  to  any  one  who  would  make  a  reason- 
able use  of  his  senses. 

2.  The  plaintiff  cannot  recover  for  injuries  caused  by 
the  defendant's  negligence  if  he  himself  failed  to  exer- 
cise proper  care,  and   his  own  negligence 


contributed  to  the  result.  In  Hickey  v.  S*I'%'J«'*y'*' 
Railroad  Co.,  14  Allen,  429,  the  rule  we  tmchinrViSk- 
think  applicable  to  the  case  is  stated  :    That  cimpaoj.*' 


if  an  injury  has  happened  while  a  party  is 
occupying  a  place  provided  for  the  accommodation  of 
passengers,  nothing  further  is  ordinarily  necessary  to 
show  due  care  on  his  part ;  but  when  the  evidence 
shows  that  he  left  the  place  assigned  for  passengers, 
and  was  occupying  an  exposed  position,  and  **that  the 
injury  was  due  in  part  to  the  fact  of  such  position,  he 
must  necessarily  fail,  unless  he  can  also  make  it  appear 
that  by  some  ground  of  necessity  or  propriety  his  being 
in  that  position  was  consistent  with  the  exercise  of 
proper  care  or  caution  on  his  part."  All  the  adjudged 
cases  agree  that  a  person  who  seeks  to  recover  for  a 
personal  injury  sustained  by  another's  negligence  must 
not  himself  be  guilty  of  negligence  which  substantially 
contributes  to  the  result.  Railroad  Co.  v.  Houston,  95 
U.  S.  697-702  ;  Indermaur  v.  Dames,  L.  R.  1  C.  P. 
274,  L.  R.  2  C.  P.  313 ;  Reynolds  v.  Railroad  Co.,  58 
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N.  Y.  248,  252.  A  passenger  is  not  justified  in  incur- 
ring* risks  unnecessarily,  however  rare  the  chances 
may  be  that  he  will  suffer  by  it  (Todd  v.  Railroad  Co. , 
3  Allen,  18);  and,  '*if  passengers  voluntarily  take  ex- 
posed positions,  with  no  occasion  therefor  caused  by 
the  managers  of  the  road,  except  a  bare  license  bj- 
noninterference  or  passive  permission  of  the  conductor, 
they  take  the  special  risks  of  that  position  on  them- 
selves" (Sw^eeny  z\  Railroad  Co.,  10  Allen,  368;  Rail- 
road Co.  V.  Zebe,  33  Pa.  St.  318-327 ;  Coleman  v. 
Railway  Co.,  114  N.  Y.  609,  612,  613,  21  N.  E.  1064). 
The  plaintiff  in  this  case  voluntarily,  and  out  of  mere 
curiosity,  and  for  his  own  pleasure,  took  an  exposed 
position,  not  intended  or  pointed  out  for  passengers, 
and  he  cannot  hold  the  defendant  liable  for  injuries  to 
which  such  .act  contributed.  Torrey  v.  Railroad  Co., 
147  Mass.  412,  413,  18  N.  E.  213.     The  defendant  and 

its  agents  were  not  bound  under  the  circum- 
PtHiMof"wier  stances  of  this  case,  to  restrain  the  plaintiff 
{ifik*t7F"rw.      ^y  physical  force,  in  order  to  keep  him  out 

of  manifest  danger,  which  was  as  obvious  to 
him  as  to  them.  It  was  not  negligence  on  their  part 
that  they  did  not  restrain  him  by  physical  force  from 
unnecessarily  exposing  himself  to  danger  from  the 
burning  tank  of  oil.  Railroad  Co.  z\  Zebe,  33  Pa.  St. 
327 ;  Hickey  v.  Railroad  Co.  14  Allen  433., 

3.  The  relation  of  carrier  and  passenger  we  think 
existed  between  the  plaintiff  and  defendant  at  the  time 

of  his  injury,  although  his  actual  transit  as 
fmlirKiir  such  had  been  interrupted  for  the  time  being, 
IrJ?i?wmk.  ^^^  ^^  ^^^  been  directed,  and  had  pro- 
ceeded, to  a  place  on  the  defendant's  premi- 
ses, to  await  the  arrival  of  another  train  upon  which  to 
complete  his  journey.  He  had  not  abandoned  his  right 
to  complete  it  in  the  defendant's  cars.  He  had  merely 
taken  up,  it  is  claimed,  an  exposed  and  dangerous  posi- 
tion with  reference  to  the  burning  tank  of  oil  on  the 
defendant's  right  of  way,  which  may,  perhaps,  disen- 
title him  to  recover  on  account  of  the  injuries  he  re- 
ceived. 
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4.  The  defendant  did  nothing,  either  expressljr  or  by 
implication,  to  invite,  entice,  or  allure  the  plaintiff  to 
the  position  of  danger  he  appears  to  have  voluntarily 
and  unnecessarily  assumed.  Neither  the  impending* 
danger,  nor  its  cause,  was  concealed.  He  was  not  a 
child  of  immature  years,  but  an  adult,  and,  as  we  must 
assume,  of  reasonable  intelligence,  judgment,  and  pru- 
dence. With  a  full  knowledge  of  the  facts,  or  the 
means  of  knowledge  before  him,  he  took  this  position 
of  danger,  and  kept  it  for  20  minutes  before  the  explo- 
sion, watching  the  tank  and  its  surroundings,  to  gratify 
his  curiosity.  The  case  does  not  come  within  the  rule 
of  Bennett  v.  Railroad  Co.,  102  U.  S.  577,  and  cases 
there  cited.  Here  there  was  no  pitfall,  or  trap,  nor 
had  there  been  any  invitation  to  the  plaintiff,  express  or 
implied,  to  occupy  the  position  he  did.  He  was  still 
under  obligation  to  use  reasonable  care  on  his  part  for 
his  own  safety.  Nor  is  the  case,  for  the  reason  stated, 
governed  by  the  principles  upon  which  the  cases  of 
Railroad  Co.  v.  Stout,  17  Wall.  657,  Keffe  v.  Railway 
Co.,  21  Minn.  207-211,  and  Railway  Co.  z\  Mc- 
Donald, 152  U.  S.  262,  14  Sup.  Ct.  619,  much  relied  on 
by  the  plaintiff,  were  decided. 

5.  In  respect  to  the  alleged  negligence  of  the  defend- 
ant, the  court  erroneously  charged  the  jury  "that  it 
was  the  duty  of  the  carrier  to  exercise  extra- 
ordinary vigilance,  aided  by  the  highest  ^J[2,*J  •-•Jy'^" 
skill,  and  to  exercise  the  highest  degree  of  Irtmnfm^ 
care,  to  prevent  the  interposition  of  any  ob-  inw, 
stacle  to  expose  the  plaintiff  to  danger  while 
waiting  for  the  train  to  arrive  ;"  although  the  court 
correctly  said,  elsewhere  in  the  charge,  that  the  duty 
the  defendant  owed  to  the  plaintiff,  to  protect  him  from 
injury  from  the  burning  oil  tank,  was  **  only  that  of 
ordinary  care  and  prudence,  and  no  greater,  under  like 
circumstances,  than  the  obligation  the  plaintiff  was 
under  to  protect  himself  from  such  danger  and  conse- 
quent injury."  The  charge  upon  this  material  point 
was  contradictory  and  misleading,  and  constitutes  re- 
versible  error.     A   railroad   company  is   held    to  the 
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highest  degree  of  care  in  respect  to  the  condition  and 
management  of  its  engines  and  cars,  for  negligence  in 
that  respect  involves  extreme  peril  to  passengers, 
against  which  they  cannot  protect  themselves.  More- 
land  z\  Railroad  Co.,  141  Mass.  31,  6  N.  E.  225  ;  Mor- 
ris V.  Railroad  Co.,  106  N.  Y.  678,  13  N.  E.  455; 
Kelly  V.  Railway  Co.,  112  N.  Y.  443,  20  N.  E.  383: 
Palmer  v.  Pennsylvania  Co.,  Ill  N.  Y.  488,  18  N.  E. 
859.  The  plaintiif  was  under  no  restraint,  and  was 
free  to  adopt  such  precautions  as  might  seem  necessary 
to  protect  himself  from  injury,  and  the  defendant  was 
bound  to  the  exercise  of  only  ordinary  care  and  pru- 
dence, in  view  of  the  situation  and  existing  circum- 
stances. 

6.  The  questions  of  negligence  on  the  part  of  the 
plaintiff,  as  well  as  of  the  defendant,  were,  in  this 
case,  we  think,  for  the  jury  in  the  first  instance,  under 
proper  instructions  from  the  court.  What  may  be 
negligence  under  some  circumstances  and  conditions 
may  not  be  under  others.  It  is  to  be  inferred  from  the 
facts  and  circumstances  given  in  evidence,  and  is  for 
the  jury,  where  the  conclusion  is  debatable,  or  rests  in 
doubt.  Langhoff  v.  Railv^^y  Co.,  19  Wis.  489.  If  the 
jury  arrive  at  conclusions  wholly  unwarranted,  the 
court,  in  the  exercise  of  sound  discretion,  may  set  aside 
the  verdict,  and  grant  a  new  trial.  Valin  v.  Railway 
Co.,  82  Wis.  5,  6,  51  N.  W.  1084,  and  cases  cited. 
Judgment  could  not  be  given  for  either  partj'  on  the 
verdict,  by  reason  of  its  being  inconsistent  and  contra- 
dictory, or  upon  the  uncontradicted  evidence,  until  the 
verdict,  or  the  conflicting  portions  of  it,  were  set  aside. 
The  defendant  could  not  have  judgment  jjoh  obstante 
veredicto.  Sheehy  v.  Duffy,  89  Wis.  13,  61  N.  W. 
295.  The  defendant,  in  order  to  render  its  main  con- 
tentions available  in  this  court,  should  have 

lie?"i«ti"*  to'*  ^^^'^d  ^^  tx\i\.  court  to  set  aside  the  parts 
setAsMe. .  of  the  Special  verdict  not  sustained  by  the 

evidence,  and  for  judgment  on  the  remain- 
der, and  on  the  uncontradicted  evidence.  This  prac- 
tice was  held  proper  in  Menominee  River  Sash  &  Door 
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Co.  V.  Milwaukee  &  N.  R.  Co.,  91  Wis.  447-458,  65 
N.  W.  176.  In  Schweickhart  y.  Stuewe,  75  Wis.  160, 
43  N.  W.  722,  where  the  previous  cases  were  cited,  it 
was  said  that  the  **utmost  extent  to  which  this  court 
has  g'one  in  authorizing"  the  trial  court  to  disregfard  the 
special  verdict  rendered  by  a  jury,  where  such  verdict 
is  wholly  unsupported  by  the  evidence,  is  to  set  aside 
such  verdict,  and  then,  in  its  discretion,  and  not  as  an 
absolute  duty,  to  enter  judg-ment  in  accordance  with 
the  undisputed  evidence  in  the  case,  or  to  set  aside  the 
verdict  entirely,  and  grant  a  new  trial."  Clasgens 
Co.  V.  Silber,  87  Wis.  357,  58  N.  W.  756  ;  Murphey  r. 
Weil,  89  Wis.  150,  151,  61  N.  W.  315.  It  is  only 
where  there  is  no  evidence  to  support  a  material  finding- 
that  it  can  be  set  aside  or  stricken  from  the  record, 
but,  where  it  is  against  the  decided  preponderance  of 
the  evidence,  upon  setting-  it  aside,  there  should  be  a 
new  trial.  Sheehy  v.  DuflFy,  supra ;  Ohlweiler  v. 
Lohmann,  82  Wis.  198,  52  N.  W.  172  ;  Dahl  r.  Rail- 
way Co.,  65  Wis.  371,  27  N.  W.  185  ;  Annas  v.  Rail- 
road Co.,  67  Wis.  60,  30  N.  W.  282.  This  court  has 
no  orig-inal  power  fo  correct  or  to  set  aside  any  part  of 
a  special  verdict.  Its  jurisdiction  of  such  matters  is 
appellate  only.  All  applications  for  that  purpose  must 
be  made  to  the  trial  court.  For  the  reasons  stated, 
there  must  be  a  new  trial.  The  judgment  of  the  cir- 
cuit court  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 


NOTES. 

Duty  to  Restrain  Passenger  from  Voluntarily  Exposing  Himself. — 
The  duty  of  a  carrier  does  not  extend  to  the  imprisonment  of  the 
passeng-er,  so  as  to  prevent  him  from  voluntarily  exposing-  himself 
to  needless  peril.  Indianapolis  &  C.  R.  Co.  v,  Rutherford,  29  Ind.  82 ; 
St.  Louis,  A.  &  T.  H.  R.  Co.  v,  Carr,  47  111.  App.  353. 

Passengers — Persons  Being  Transferred  around  Washout. — 
Where  the  contract  of  carriage  is  temporarily  suspended  on  account 
of  a  washout,  one  does  not  cease  to  be  a  passeng-er  during  the  time 
he  is  being  transferred  to  another  train.  Dwindle  v.  New  York 
Cent.,  etc.,  R.  Co.,  120  N.  Y.  117,  44  Am.  &  Eng.  R.  Cas.  384  ;  revers- 
ing AS  liwn  (N.  Y.)  139. 
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{Supretne  Court  of  Missouri,  Div,  No,  /,  March  2j,  fSg^.) 

Master  and  Servant — Excavation — Assumption  of  Risk.* — A  laborer 
who  enters  into  the  employment  of  one  engaged  in  excavating  earth 
from  a  perpendicular  embankment  does  not  assume  all  risks  of  in- 
jury from  falling  earth,  but  only  such  risks  as  are  incident  to  the 
work  as  conducted  by  his  employer. 

Same — Same — Safe  Place  to  Work. — In  an  action  against  a  rail- 
way company  to  recover  for  injuries  received  by  the  falling  of  the 
top  of  an  embankment  which  the  plaintiff  was  engaged  in  exca- 
vating, it  appeared  that  the  defendant's  method  of  excavating  was 
to  hollow  out  the  bottom  of  the  embankment  with  a  steam  shovel, 
and  blast  or  pry  oflf  with  crowbars  the  overhanging  top.  There 
was  evidence  that  the  bank  was  undermined  and  left  so  three  or 
four  hours  before  the  fall  which  caused  the  injury.  Held,  that  the 
question  whether  the  defendant  furnished  a  safe  place  for  the 
plaintiff  to  work  was  for  the  jury,  as  was  the  question  whether  the 
dangerous  condition  of  the  bank  could  have  been  seen  by  reason- 
able examination. 

Same — Contributory  Negligence — Question  for  Jury. — In  such 
action  plaintiff  admitted  that  he  saw  the  bulged  condition  of  the 
bank  over  the  place  where  he  was  working,  and  testified  that  earth 
had,  to  his  knowledge,frequently  fallen  from  the  embankment  t>efore 
his  accident.  There  was  no  evidence,  however,  that  such  fall  had 
occurred  at  a  place  at  which  the  laborers  were  required  to  work. 
Held,  that  the  plaintiff  was  not,  as  a  matter  of  law,  guilty  of  con- 
tributory negligence  in  working  under  the  overhanging  bank,  but 
that  it  was  a  question  of  fact  for  the  jury. 

Same — Safe  Place  to  Work — Instructions — Harmless  Error.— An 
instruction  in  such  action  that  it  was  the  duty  of  defendant  **to  use 
ordinary  care  to  furnish  him  (plaintiff)  a  safe  place  to  work,** 
while  stating  the  defendant's  duty  too  broadly,  as  the  work  neces- 
sarily rendered  the  place  dangerous,  is  rendered  harmless  by  the 
pointing  out  in  the  subsequent  portion  of  the  instruction  what  omis- 
sions, under  the  circumstances  of  the  case,  constitute  a  neglect  to 
provide  a  safe  place. 

Same — Care  to  be  Exercised  by  Employee — Instructions — Error.- 
In  such  action  the  jury,  at  the  plaintiff's  request,  was  instructed 
that  proper  care  only  required  plaintiff  to  leave  his  work  and  get 
from  under  the  overhanging  bank,  in  case  its  '^condition  was  such 
as  to  threaten  such  glaring,  apparent,  and  immediate  danger  that 

*See  notes  at  end  of  case. 
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a  person  of  ordinary  care  and  prudence  would  have  refused  to  have 
worked  around  it  under  the  circumstances.'*  Heldy  that  the  giving* 
of  such  instruction  was  error,  as  it  did  not  declare  a  rule  that  would 
govern  a  man  of  ordinary  prudence,  which  was  the  proper  test  of 
the  character  of  the  plaintiff's  acts. 

Fellow  Servants — Foreman  and  Laborer.* — The  foreman  in  charge 
of  such  excavation  was  the  representative  of  the  defendant,  and 
not  a  fellow  servant  of  the  plaintiff. 

Appeal  from  Clay  county  circuit  court.     Revcrsecf. 

Claude  Hardzvickcy  H,  H,  Fields  and  Frank  Hag-er- 
man,  for  appellant. 

/.  M.  Sa/idnsky,  W,  K,  Amick,  and  R,  A,  Brozvn, 
for  respondent. 

Macfarlane,  J.  An  action  to  recover  damages  for 
personal  injuries  sustained  by  plaintiff  through  the 
alleged  negligence  of  defendant  for  whom  he  was  work- 
ing as  a  laborer.  A  jury  trial  resulted  in  a  verdict  and 
judgment  for  plaintiff  for  $8,000.  From  the  judgment 
defendant  appealed. 

The  petition  charges  substantially  that:  **From 
May  5  to  June  13,  1892,  plaintiff  was  in  defendant's 
employ,  with  other  laborers,  engaged  in  cwesuted 
digering  and  removing  embankments  of 
earth  about  thirty-five  feet  in  height.  In  doing  this 
work,  defendant  used  a  steam  shovel  to  dig  away  the 
base  of  the  embankment,  and  when  that  had  been  done 
it  would  cause  the  top  thereof  to  be  blasted  off,  so  as 
to  prevent  its  falling  upon  the  workmen  about  the 
shovel.  On  June  13,  1892,  while  plaintiff  was  work- 
ing around  the  shovel,  defendant's  agents  and  servants 
in  charge  of  the  work  negligently  failed  to  have  the  top 
of  the  embankment  blasted  down  when  the  base  there- 
of had  been  dug  away  by  the  shovel,  as  had  been  done 
on  all  other  embankments  which  plaintiff  helped  to 
remove  ;  but,  instead  of  blasting  the  top  of  the  embank- 
ment, defendant  caused  two  men  to  pry  the  same  off 
with  crowbars  where  the  base  had  been  dug  away  by 
the  steam  shovel,  when  it  was  impossible,  and  was  so 
known  to  defendant,  for  two  men  to  pry  off  the  top  as 

*See  notes  at  end  of  case. 
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fast  as  the  shovel  removed  the  earth  from  the  base. 
On  account  thereof  the  embankment  became  topheavj\ 
and  likely  to  fall  upon  the  men  working-  about  the 
shovel.  Defendant's  foreman,  agents,  and  servants  in 
charg-e  of  the  work  knew,  or  by  the  exercise  of  ordi- 
nary care  could  have  known,  of  the  dangerous  and 
unsafe  condition  of  the  embankment,  and  that  it  was 
liable  to  fall  at  any  time.  And  while  in  such  unsafe 
and  dangerous  condition,  defendant's  foreman,  agents, 
and  servants  in  charge  of  the  work  negligently  ordered 
and  permitted  the  plaintiif  to  work  around  the  shovel, 
and  while  so  working  the  embankment  fell  upon  and 
injured  him."  The  defendant's  answer  consisted  of  a 
general  denial,  and  pleas  of  contributory  negligence, 
assumption  of  risk,  and  negligence  of  fellow  servants. 
The  evidence  on  the  trial  shows  that  defendant  operated 
a  railway  through  Jackson  and  Clay  counties.  In  May 
and  June,  1892,  it  was  engaged,  by  means  of  a  steam 
shovel,  in  removing  earth  from  an  enbankment  along 
its  road  in  Clay  county,  loading  the  earth  upon  cars, 
and  carrying  it  over  the  road  to  Jackson  county,  for  the 
purpose  of  making  a  fill.  The  embankment  from 
which  the  earth  was  being  taken  was  about  30  feet 
high.  Plaintiif  and  a  number  of  other  laborers  were 
employed  in  this  work  under  the  superintendence  of  a 
foreman.  The  railroad  ran  east  and  west  through  a 
deep  cut  with  an  embankment  on  each  side.  The  ap- 
pliance for  removing  the  earth  and  loading  it  upon  the 
cars  consisted  of  a  crane  about  12  feet  long  with  a 
large  steel  shovel  at  the  end,  operated  by  steam  power. 
The  shovel,  when  operated,  swung  in  a  circle  ;  the 
earth  was  scooped  out  of  the  embankment,  and  the 
shovel  of  earth  was  swung  round  to  the  car,  and  un- 
loaded upon  it.  The  shovel  could  not  be  raised  higher 
than  12  feet,  so  the  earth  was  taken  from  the  bottom  of 
the  embankment,  thereby  undermining  it.  Some  of  the 
laborers  worked  the  shovel  at  the  base  of  the  embank- 
ment and  others  worked  on  top  of  the  embankment, 
blasting,  or  prodding  with  crowbars,  the  earth  down 
when  undermined  by  the  shovel.     This  was  all  done 
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under  the  direction  of  the  foreman.  The  work,  for  a 
time,  was  done  on  the  north  side  of  the  railroad,  and 
the  overhang-ing-  bank  was  blasted  down.  Three  or 
four  days  before  the  accident  the  shovel  had  been  re- 
moved to  the  south  side,  where  no  blasting"  was  done, 
but  the  overhanging-  bank  was  prodded  down  by  crow- 
bars. Plaintiff  had  been  engag-ed  at  this  work  five  or 
six  weeks  before  his  injury.  His  position  was  at  the 
base  of  the  embankment  about  the  shovel,  assisting-  in 
moving  and  raising  it,  and  keeping-  the  ground  level, 
and  free  of  obstructions.  The  evidence  tended  to  prove 
that  at  the  time  of  the  accident  the  shovel  had  cut  into 
the  base  of  the  embankment  until  there  was  a  bulge  in 
the  earth  above,  and  that  this  condition  had  remained 
without  chang-e  for  three  or  four  hours,  and  that  plain- 
tiff's duties  required  him  to  work  adjacent  to  this  plage. 
Plaintiff  admitted  that  he  saw  the  hang-ing  condition  or 
bulge  in  the  bank,  but  in  explanation  of  continuing  to 
work  there  he  said  :  '*  I  was  not  a  judge  of  banks,  and 
supposed  my  foreman  was.  I  relied  on  him  telling-  me 
when  that  bank  was  dang-erous."  He  admitted  that 
'*the  dirt  fell  off  occasionally,  and  slipped  down." 
Plaintiff  was  working-  in  his  usual  position,  when  the 
overhang-ing  bank  gave  way  and  fell  upon  him,  causing 
very  serious  injuries.  At  the  time  of  the  accident  the 
foreman  was,  and  for  30  or  40  minutes  previously  had 
been,  absent,  having  g-one,  as  was  his  custom,  with  a 
load  of  dirt.  The  evidence  tended  to  prove  that  earth 
frequently  fell  of  its  own  weight,  and  that  the  foreman 
had  frequently  warned  plaintiff  and  other  men  of  the 
danger,  and  cautioned  them  to  look  out  for  themselves. 
At  the  close  of  plaintiff's  evidence,  and  again  at  the 
close  of  all  the  evidence,  defendant  asked  and  the  court 
refused  to  direct  the  jury  to  find  for  defendant.  At 
the  request  of  plaintiff,  the  court  gave  these  instruc- 
tions to  the  jury  :  **  (1)  The  jury  are  instructed  that 
it  was  the  duty  of  the  defendant  railway  company  to 
use  every  reasonable  precaution  to  avoid  exposing  the 
plaintiff  to  danger,  and  to  use  ordinary  care  and  dili- 
gence to  provide  him  a  safe  place  to  work  ;  and  if  the 
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jury  believe  from  the  evidence  that  the  embankment 
around  which  plaintiff  was  working-,  as  disclosed  by 
the  evidence,  was  allowed  to  become  insecure  and  dan- 
gerous on  account  of  defendant's  negligfence,  and  liable 
to  fall  upon  plaintiff  while  working"  around  same,  and 
that  defendant  knew,  or  by  the  exercise  of  reasonable 
care  could  have  known,  of  the  dangerous  and  unsafe 
condition  of  such  embankment ;  and  if  the  jury  believe 
that  any  overseer,  superintendent,  boss,  or  foreman  of 
the  defendant  railway  company,  having  power  and  au- 
thority to  manage  and  control  plaintiflF  and  the  men 
working  around  said  shovel  and  said  embankment,  and  to 
direct  their  action,  ordered  or  directed  plaintiff  to  do 
the  work  he  was  engaged  in  doing",  and  that  while  he 
was  so  engaged  said  embankment  fell  upon  him,  and 
injured  him,  then  he  is  entitled  to  recover  in  this 
case,  unless  the  jury  further  believe  from  the  evi- 
dence that  the  condition  of  the  embankment  around 
which  plaintiff  was  working*  was  such  as  to  threaten 
such  glaring,  apparent,  and  immediate  danger  that 
a  person  of  ordinary  care  and  prudence  would  have 
refused  to  have  worked  around  it  under  the  circum- 
stances. (2)  The  jury  are  instructed  that  if  the  defend- 
ant railway  company  had  a  gang  of  men,  among*  whom 
was  plaintiff,  digging  down  the  embankment,  as  dis- 
closed by  the  evidence,  and  if  said  men  were  under  the 
control  and  management  and  subject  to  the  directions 
of  a  superintendent  or  foreman  of  said  defendant  rail- 
waj''  company,  then  said  superintendent  or  foreman 
was  the  vice  principal,  and  his  acts  in  directing  and 
controlling  said  men  were  the  acts  of  the  defendant. 
(3)  The  jury  are  instructed  that  if  they  find  for  the 
plaintiff  they  will  assess  his  damages  in  such  sum,  not 
exceeding  the  sum  of  fifteen  thousand  dollars,  as  they 
may  believe  from  the  evidence  will  fairly  compensate 
him  for  the  injuries  he  sustained  ;  and  in  determining 
such  amount  the  jury  will  take  into  consideration  the 
ph^'^sical  pain  and  mental  anguish  plaintiff  may  have 
suffered,  if  any,  or  that  he  may  yet  suffer  in  the  future, 
on  account  of  such  injuries." 
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1.  Defendant  insists  that  the  court  should  have  di- 
rected a  verdict  for  the  defendant  for  several  reasons. 
First,  it  is  said  that  the  injury  resulted  from 
one  of  the  ordinary  perils  of  the  service  iJli!JiIt-Bietv». 
plaintiff  undertook  to  perform,  the  risk  of  ef"iir,JS"""'^"'' 
which  he  impliedly  assumed  under  his  con- 
tract of  employment.  The  question  then  is,  did 
plaintiff  assume  the  risk  of  injury  from  the  falling-  of 
the  earth  upon  him  ?  Two  well-settled  principles  of 
law  bear  upon  this  question.  It  is  well-established 
law  that  the  master  impliedly  ag-rees  with  his  servant, 
when  he  employs  him  to  perform  any  work  or  service, 
to  use  reasonable  care  to  provide  him  with  suitable 
means,  appliances,  and  instrumentalities  to  do  his  work 
as  safely  as  the  necessary  hazards  of  the  employment 
will  permit.  This  duty  includes  that  of  care  to  provide 
as  safe  a  place  to  perform  the  service  as  the  character 
of  the  work  to  be  done  will  permit.  This  rule  has  a 
necessary  exception  in  case  the  place  provided  is  neces- 
sarily made  dangerous  in  performing*  the  required  ser- 
vice. Thus  it  is  said  by  Mr.  Justice  Gray  :  **  The 
obligation  of  a  master  to  provide  reasonably  safe  places 
and  structures  for  his  servants  to  work  upon  does  not 
impose  upon  him  the  duty,  as  towards  them,  of  keeping 
a  building",  which  thej^  are  employed  in  erecting,  in  a 
safe  condition  at  every  moment  of  their  work,  so  far  as 
its  safety  depends  on  the  due  performance  of  that  work 
by  them  and  their  fellow  servants."  Armour  v.  Hahn, 
111  U.  S.  318,  4  Sup.  Ct.  433.  It  is  equally  well  set- 
tied  that  a  master  can  conduct  his  business  in  his  own 
way,  and  the  servant,  knowing*  the  hazards  of  his  em- 
ployment as  the  business  is  conducted,  impliedly  waives 
the  right  to  compensation  for  injuries  resulting  from 
causes  incident  thereto,  though  a  different  method  of 
conducting  the  business  would  have  been  less  danger- 
ous. Plaintiff  was  employed,  with  other  laborers,  to 
remove  the  earth  from  a  perpendicular  embankment. 
Before  his  employment,  defendant  had  provided  the 
machinery,  and  adopted  the  methods  for  doing  the 
work.     The  method  required  the  removal  of  the  earth 
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from  the  base  of  the  embankment,  thus  underminingf  it, 
and  making-  the  earth  above  liable  to  break  loose,  and 
fall  upon  those  working*  at  the  base.  PlaintiflF  was 
fully  advised  of  the  manner  in  which  the  work  was  con- 
ducted, and  presumptively,  being"  a  man  of  ordinary 
intelligence,  knew  also  the  dangers  he  incurred  from 
falling  earth.  A  man  of  ordinary  intelligence  is  pre- 
sumed to  know  that  when  the  earth  is  undermined  it 
will,  from  its  own  weight,  cave  and  fall  down.  It  may 
be  said  also  that  the  work  plaintiff  was  employed  to  do, 
as  conducted  by  defendant,  necessarily  rendered  the 
position  of  plaintiff  at  the  base  of  the  bank  dang-erous  ; 
and  a  simple  employment  to  do  the  work,  without  more, 
would  not  imply  an  ag-reement  on  the  part  of  the  defend- 
ant to  use  reasonable  care  to  protect  him  from  falling- 
earth. 

Defendant's  counsel   cite  us  to  a  number  of  cases 
claimed  to  be  analog-ous  in  their  facts  to  this  one,  and 

which,  upon  the  facts  hereinbefore  stated,  are 
Sii"*pifJe"t«  very  analogous.  In  those  cases  it  is  held  g-en- 
wwk.  erally  that  when  one  is  employed  to  remove  a 

bank  of  earth  by  first  undermining-  the  base, 
and  prying  off  the  top,  or  permitting-  it  to  cave  or  fall, 
he  assumes  the  risk  of  injury  from  the  falling-  earth, 
though  it  would  have  been  safer  to  have  taken  the  bank 
down  from  the  top.  GriflBn  v.  Railwav  Co.,  124  Ind. 
326,  24  N.  E.  888  ;  Naylor  v.  Railway  Co.,  53  Wis.  664, 
11  N.  W.  24 ;  Simmons  v.  Railway  Co.,  110  111.  344 ; 
Rasmussen  v.  Railway  Co.,  65  Iowa  236,  21  N.  W.  583 ; 
Olson  V.  McMullen,  34  Minn.  94,  24  N.  W.  318.  It  is 
said  by  Devens,  J.:  **  When  the  servant  assents  to  oc- 
cupy the  place  prepared  for  him,  and  views  the  dangers 
to  which  he  will  be  exposed  thereby,  having  sufficient 
intelligence  and  knowledge  to  enable  him  to  compre- 
hend them,  it  is  not  a  question  whether  such  place 
might,  with  reasonable  care  and  reasonable  expense, 
have  been  made  safe.  His  assent  has  dispensed  with 
the  performance,  on  the  part  of  the  master,  of  the  duty 
to  make  it  so.  Having  consented  to  serve  in  the  way 
and   manner   in  which   the   business  was   being   con- 
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ducted,  he  has  no  proper  ground  of  complaint,  even  if 
reasonable  precautions  have  been  negflected."  Sullivan 
V.  Manufacturing  Co.,  113  Mass.  396.  Plaintiff  would 
thus  clearly  have  assumed  the  risk  of  injury  from  fall- 
ing- earth  under  a  simple  employment  to  work  at  the 
place  assigfned  to  him,  thoug-h  the  manner  of  conducting- 
the  work  exposed  him  to  perils  which  mig-ht  have 
been  avoided  by  adopting"  a  different  method.  But 
there  is  a  fact,  omitted  from  the  foregfoing-  state- 
ment, of  the  manner  in  which  defendant  con- 
ducted its  business,  which,  in  our  opinion,  puts  a 
materially  different  phase  upon  the  duty  defendant 
owed  to  plaintiff.  Previous  to  plaintiff's  employment, 
and  up  to  the  time  of  his  injur3%  defendant  had,  by 
blasting"  or  by  prying*  with  crowbars,  thrown  down  the 
top  part  of  the  embankment  in  front  of  the  shovel  and 
of  the  men  working*  it,  and  by  this  means  prevented  to 
a  considerable  extent  the  dang'ers  from  falling*  of  the 
earth.  Plaintiff  was  assig-ned  to  duty  by  the  foreman 
of  defendant,  who  had  charg-e  of  the  work,  at  the  base 
of  the  embankment  while  being"  operated.  This  was 
concededly  a  hazardous  place  in  which  to  work,  but 
the  dang-ers  were  g-reatly  reduced  by  the  precautions 
for  his  safety  thus  taken  by  defendant.  It  cannot  be 
fairly  said,  in  the  circumstances,  that  plaintiff  assumed 
all  the  risks  of  injury  from  falling"  earth.  He  only 
assumed  such  risks  as  were  incident  to  the  work  as 
conducted  by  defendant.  Defendant  impliedly  agreed, 
when  he  employed  plaintiff,  and  put  him  at  a  dangerous 
place  to  work,  that  he  would  use  reasonable  care  to 
prevent  the  caving  of  the  embankment  upon  him. 
The  circumstances,  in  our  opinion,  do  not  take  this 
case  out  of  the  general  rule  that  the  master  is  bound  to 
use  reasonable  care  to  keep  the  place  to  be  used  by  the 
servant  in  the  prosecution  of  the  work  assigned  to  him 
in  as  safe  a  condition  as  the  nature  and  character  of  the 
work  would  permit.  Whether  defendant  did  its  duty 
in  that  respect  in  this  case  was,  we  think,  a  question 
for  the  jury.  The  evidence  tends  to  prove  that  the 
bank  was  left  undermined  and  ''bulging  out"  for  three 
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or  four  hours  before  the  shovel  was  moved  up  to  it,  or 
at  least  before  the  earth  fell.  Whether  the  dang-erous 
condition  was  such  as  could  have  been  seen  by  reason- 
able examination  was  a  question  also  for  the  jury.  If 
its  dangerous  condition  was  known  to  defendant,  there 
was  negligence  in  not  righting  it.  If  the  condition 
was  observable  from  reasonable  inspection,  there  was 
negHg*ence  in  not  knowing  it,  if  in  fact  it  was  un- 
known. 

2.  It  is  next  insisted  that  plaintiff  was  g'uilty  of 
contributory  neglig'ence,  as  a  matter  of  law,  in  work- 
ing under  the  overhanging  bank  of  earth.  Plaintiff 
admitted,    while  testifying,    that   he  saw   the    bulged 

condition  of  the  bank  over  the  place  he  was 
CMtribouryTef-  workinfif.  The  evidence  also  tends  to  show 
fw lifr^'**"*'    *^^^  ^^^^  condition   had  continued  three  or 

four  hours  at  the  time  of  the  accident. 
Plaintiff  also  testified  that  earth  had,  to  his  knowl- 
edge, frequently  fallen  from  the  embankment  before 
this  accident.  There  was  no  evidence,  however, 
tending  to  prove  that  such  fall  of  earth  had  occurred 
at  a  place  at  which  the  laborers,  at  the  base  of  the 
embankment,  were  required  to  work.  As  the  business 
of  defendant  was  conducted  when  plaintiff  engag-ed  in 
the  service,  and  as  it  was  continued  during  his  em- 
ployment, an  implied  obligation  rested  upon  defendant 
to  protect  him  from  falling-  earth.  While  that  duty 
did  not  relieve  plaintiff  of  his  obligation  to  exercise 
care  for  his  own  safety,  he  had  the  right  to  rely,  to 
some  extent  at  least,  on  its  observance.  In  case  the 
duty  of  the  master  requires  him  to  observe  care  in 
protecting  his  servant  when  engrag-ed  in  hazardous 
work,  a  continuance  in  the  work  by  the  servant  after 
knowledge  that  proper  precautions  have  not  been  taken 
for  his  safety,  does  not,  in  case  of  an  injury  therefrom, 
bar  a  recovery,  as  a  matter  of  law,  on  the  ground  of 
contributory  negligence,  unless  the  danger  was  so 
obvious  that  any  man  of  ordinary  intelligence  and 
prudence  would  have  observed  and  avoided  it.  In 
such  case  '*the  primary  duty  is  obedience,  and  it  is  not 
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to  be  expected  that  he  will,  upon  mere  imaginary  dan- 
ger, of  which  he  may  be  conscious,  assert  his  right  to 
relinquish  his  employment.  He  naturally  looks  to  his 
employer  for  the  observance  of  all  reasonable  precau- 
tions, and  his  continuance  in  the  service  when  such 
precautions  have  not  been  observed  is  rather  to  be 
attributed  to  confidence  reposed  in  those  to  whose 
superior  judgment  he  yields."  Keegfan  v.  Kavanaugh, 
62  Mo.  232  ;  Shortel  v.  City  of  St.  Joseph,  104  Mo. 
120,.  16  S.  W.  397.  We  do  not  think  the  danger  was 
so  patent  as  to  charge  plaintiff,  as  a  matter  of  law, 
with  contributory  negligence  in  not  leaving  his  work, 
in  order  to  avoid  it.  The  facts  that  the  foreman  had 
not  caused  the  overhanging  earth  to  be  thrown  down, 
that  the  embankment  had  stood  for  such  a  length  of 
time  without  falling,  and  that  the  work  then  being 
done  had  no  tendency  to  loosen  the  earth,  should  be 
taken  into  consideration  in  determining  whether  a 
common  laborer,  of  ordinary  prudence  and  foresight, 
would  have  anticipated  and  avoided  the  danger.  In 
our  opinion,  the  question  was  one  of  fact  for  the  deter- 
mination of  the  jury. 

3.  The  first  instruction  is  criticised,  in  that  it  tells 
the  jury  that  it  was  the  duty  of  defendant  "to  use 
ordinary  care  and  diligence  to  provide  h^m 
[plaintiff]  a  safe  place  to  work."  From  J,Tort-?«"?Jl 
what  is  said  in  a  preceding  part  of  this  g^*7"*""'"" 
opinion,  the  duty  of  defendant  is  too  broadly 
stated  in  this  instruction.  The  work  plaintiff  was 
employed  to  do  necessarily  caused  the  place  to  become 
dangerous.  He  assisted  in  creating  the  dangerous 
condition.  In  the  circumstances,  defendant  could  only 
be  chargeable  with  the  duty  of  blasting  or  prying  off 
the  earth  above  the  point  reached  by  the  shovel,  in 
order,  as  far  as  practicable,  to  prevent  the  caving  of 
the  wall,  or  the  falling  of  the  earth,  upon  plaintiff 
while  at  work.  The  manner  of  doing  the  work  neces- 
sitated undermining  the  wall.  Defendant  had  the 
right  to  adopt  this  method,  though  more  dangerous 
than  taking  off  the  earth  from  the  top  would  have 
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been.  This  part  of  the  instruction  gives  the  jury  the 
right  to  determine  whether  the  manner  adopted  by  de- 
fendant for  doing"  the  work  rendered  the  place  at  which 
plaintiff  was  required  to  work  more  dangerous  than  it 
would  have  been  had  different  methods  been  used.  This 
court  has  often  condemned  the  instruction  of  juries  by 
abstract  propositions  of  law.  The  principles  of  the  law 
of  negligence  have  so  many  exceptions  and  qualifica- 
tions that  courts  themselves  are  often  at  a  loss  in 
their  efforts  to  apply  the  facts  of  a  case  to  a 
principle  of  law.  In  case  an  exception  or  quali- 
fication to  a  general  principle  should,  under  the 
evidence,  be  applied,  as  in  this  case,  the  jury  should 
be  instructed  as  to  what  facts,  if  found,  will  create  a 
liability.  The  subsequent  part  of  the  instruction  points 
out  the  facts  which  would  create  a  liability  as  follows  : 
**And  if  the  jury  believe  from  the  evidence  that  the 
embankment  around  which  plaintiff  was  working,  as 
disclosed  by  the  evidence,  was  allowed  to  become  inse- 
cure and  dangerous  on  account  of  defendant's  negli- 
gence, and  liable  to  fall  upon  plaintiff  while*  working 
around  the  same,  and  that  defendant  knew,  or  by  the 
exercise  of  reasonable  care  could  have  known,  of  the 
dangerous  and  unsafe  condition  of  the  embankment," 
etc.  It  seems  to  us  that  this  part  of  the  instruction 
explains,  qualifies,  and  renders  harmless  what  precedes 
it.  It  points  out  what  omissions  of  duty  on  the  part  of 
defendant  will  constitute  a  neglect  to  provide  a  safe 
place  for  plaintiff  to  work  in  the  circumstances  in  this 
case.  It  was  the  duty  of  defendant,  under  the  manner 
adopted  for  doing  the  work,  to  use  reasonable  precau- 
tions to  keep  the  embankment  in  such  a  condition,  as 
far  as  practicable,  considering  the  nature  of  the  work, 
as  would  prevent  the  falling  of  the  earth  upon  plaintiff 
while  doing  the  work  assigned  to  him.  An  omission  of 
this  duty  would  constitute  actionable  negligence.  The 
jury  could  not,  we  think,  with  this  qualification,  have 
been  misled  by  the  improper  unqualified  announcement 
of  a  general  principle  of  law  in  the  beginning  of  the 
instruction.     The   instruction  is  further  criticised  in 
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that  it  is  said  to  enlarge  the  pleadingfs,  and  to  deal  with 
an  act  of  neg'ligfence  not  counted  upon.  It  is  said  that 
the  petition  counts  upon  neglig-ence  in  not  blasting-  oflF 
the  top  of  the  embankment,  instead  of  prying-'it  off  with 
crowlmrs,  as  was  attempted.  Reading  the  whole  peti- 
tion, we  think  the  substantial  charge  is  that  defendant 
neglected  to  use  reasonable  care  to  prevent  the  embank- 
ment from  caving  or  falling  on  plaintiff.  It  is  true,  the 
petition  charges,  in  effect,  that  this  protection  could 
have  been  better  accomplished  by  blasting  than  by  prying 
the  earth  off,  but  the  real  question  is  whether  it  had 
been  done  at  all.  This  charge  of  the  petition  had  better 
have  been  omitted.  The  case  was  tried  on  the  theory 
that  defendant  neglected  its  duty  in  respect  to  protect- 
ing plaintiff  from  injury  from  falling  earth.  The  ob- 
jection after  verdict  comes  too  late.  That  plaintiff  was 
assigned  to  duty  at  the  base  of  the  embankment  about 
the  shovel  is  not  questioned  under  the  evidence.  It 
would  make  no  difference  whether  the  superintendent 
of  the  road  or  the  foreman  directed  him  where  to  work. 
While  there  is  no  evidence  that  the  superintendent  gave 
any  direction  to  this  work  or  to  the  men  employed,  the 
instruction,  in  specially  naming  him  as  directing  plain- 
tiff where  to  work,  is  harmless.  When  an  employee  is 
assigned  to  a  particular  work,  an  order,  from  some  one 
in  authority,  every  time  he  resumes  work,  is  not  neces- 
sary. The  final  criticism  of  this  instruction  is  that  the 
issue  of  contributory  negligence  was  not  submitted  to 
the  jury.  The  plea  of  contributory  negligence  is  gene- 
ral, without  specifying  the  particular  acts  or  omissions 
which  constituted  such  negligence.  The  only  act  of 
contributory  negligence  the  evidence  tends  to  prove  is 
that  of  working  under  the  embankment  when  its  dan- 
gerous condition  was  apparent.  The  proviso  of  the 
instruction  was  intended  to  submit  this  issue  to  the 
jury.  But  it  is  insisted  that  the  instruction, 
as  given,  was  improper,  and  did  not  correctly  RJUuS^t^bb? 
declare  the  law,  in  that  it  declares  that  f/^^jjjl™^" 
proper  care  only  required  plaintiff  to  leave 
his  work,  and  get  from  under  the  overhanging  bank,  in 
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case  its  * 'condition  was  such  as  to  threaten  such  g-larin^, 
apparent,  and  immediate  dang-er  that  a  person  of  ordi- 
nary care  and  prudence  would  have  refused  to  have 
worked  around  it  under  the  circumstances."  We  held 
in  a  former  part  of  this  opinion  that  the  evidence  did 
not  show,  as  a  matter  of  law,  that  plaintiff  was  g'uiltj 
of  such  contributory  negfligfence  as  barred  a  recovery. 
This  instruction  tells  the  jury,  in  eflFect,  as  a  matter  of 
law,  that  there  was  no  contributory  negligence  in  re- 
maining-under  the  bulged  wall,  unlt*ss  its  condition  was 
such  as  to  threaten  "glaring,  apparent,  and  immediate 
danger."  No  other  fair  construction  can  be  given  to 
the  instruction.  We  do  not  think  it  declares  the  rule 
that  would  govern  a  man  of  ordinary  prudence  under 
the  circumstances  in  this  case.  What  a  reasonably 
prudent  person  would  have  done  is  the  proper  test  of 
the  character  of  the  acts  of  plaintiff.  Plaintiff  knew 
the  condition  of  the  bank.  He  knew  that  tarth  would 
break  loose  and  fall,  when  undermined.  He  knew  that 
earth  had  previously  fallen  of  its  own  weight,  and  he 
knew  that  defendant  had  been  having  the  top  blasted 
or  pried  off,  so  as  to  prevent  it  from  falling  upon  him. 
He  was  not  suddenly,  without  having-  time  to  reflect, 
ordered  temporarily  into  a  place  of  danger.  There  was 
no  evidence  that  he  would  have  lost  his  position  by 
declining  to  work  at  that  place  until  the  danger  had 
been  removed.  The  dangerous  condition  was  one  that 
could  have  been  corrected  in  a  few  minutes.  These 
were  the  circumstances.  If  the  danger  was  so 
apparent  that  a  person  of  ordinary  prudence,  know^- 
ing  the  condition,  would  not  have  remained  under 
the  embankment,  then  plaintiff  was  guilty  of  con- 
tributory negligence,  and  the  jury  should  have 
been  so  instructed.  There  might  be  cases  where, 
under  an  emergency,  or  where  the  duty  immedi- 
ately in  hand  required  promptness,  and  gave  no  time 
for  reflection,  when  such  an  instruction  might  be 
proper.  But  here  the  condition  of  the  bank  had  re- 
mained unchanged  for  several  hours.  The  work  at 
which  plaintiff  was  engaged  admitted  of  deliberation. 
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There  is  nothing*  in  the  circumstances  that  justifies  the 
instruction.  There  is  no  instruction  given  at  request  of 
defendant  which  in  any  manner  remedies  this  one. 
Instructions  should  be  predicated  on  the  facts  of  the 
particular  case,  and  this  one  is  erroneous.  It  is  also 
prejudicial,  for  it  virtually  deprives  defendant  of  the 
benefit  of  its  plea  of  contributory  neg'lig'ence. 

4.  The  foreman  in   charge  of  the   work    was    the 
representative  of  the  defendant,  and  not  a 
fellow  servant  of  plaintiff.     If  he  was  neg"-  FeiiowK«mii«- 
ligent,  defendant  was  chargeable  with  the  litiwrw. 
consequences.     The  second  instruction  was, 
therefore,  unobjectionable. 

The  third  instruction,  in  respect  to  damages  for 
future  suffering,  is  open  to  criticism.  The  objection- 
able feature  can  be  avoided  on  a  retrial.  The  judg- 
ment is  reversed,  and  cause  remanded  for  a  retrial. 

Barclay,  C.  J.,  and  Brace,  J.,  concur.  Robin- 
son, J.,  absent. 


NOTES. 

Laborer  in  Excavation  Injured  by  Falling  Embankment — Assump- 
tion of  Risk.— The  risk  of  the  falling-  of  an  embankment  which  is 
being-  excavated  is  assumed  by  a  laborer  in  such  excavation. 
Songstad  v,  Burlin^rton,  C.  R.  &  N.  R.  Co.,  5  Dak.  517,  38  Am.  & 
Eng.  R.  Cas.  211  ;  Griffin  v,  Ohio  &  M.  R.  Co.,  124  Ind.  326,  44  Am. 
A  Eng-.  R.  Cas.  534;  Simmons  Adm'x  v.  Chicago  &  Tomah  R.  Co., 
llOIll.  Rep.  340,  laAm.  &  Eng.  R.  Cas.  SO;  Rasmussen  Adm'r  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  65  Iowa  236,  18  Am.  &  Eng.  R.  Cas.  54 ; 
Naylor  V.  Chicago  &  N.  W.  Rv.  Co.,  53  Wis.  661,  5  Am.  &  Eng.  R. 
Cas.  460,  11  N.  W.  Rep.  24. 

Fellow  Servants. — See  Norfolk  &  Western  R.  Co.  v,  Houchins* 
Adm'r,  ante  p.  616,  and  note,  p.  630. 
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Tennessee  Coal,  Iron,  &  Railroad  Co. 

r. 

Pierce. 

{Circuit  Court  of  Appeals  ^  5th  Cir,^June  11  ^  iSgj,) 

Contract  to  Employ  Injured  Employee — Construction.* — In  an 
action  against  a  railway  company  to  recover  for  the  breach  of  a 
contract,  it  appeared  that  the  plaintiff,  an  employee  of  the  defend- 
ant, was  injured  while  in  such  employ,  and  that  the  defendant  ver- 
bally ag-reed  to  furnish  such  supplies  from  the  commissary  as  he 
might  choose  to  take,  to  pay  him  regular  wages  while  he  was  disa- 
bled, to  give  him  fuel  at  his  dwelling  and  the  benefit  of  its  convict 
garden,  all  of  which  the  defendant  did.  After  the  plaintiff  resumed 
work  there  was  a  second  verbal  agreement  made  between  the  par- 
ties to  the  effect  that  he  should  do  such  work  as  he  could,  and  that 
the  defendant  would  pay  him  therefor  $60  per  month  and  give  him 
free  house  rent,  and  this  agreement  was  kept  by  both  parties,  until 
the  contract  sued  on  was  drawn  up  in  writing.  This  contract,  after 
reciting  the  fact  of  the  plaintiff^s  injury  and  the  foregoing  facts 
as  to  the  previous  verbal  agreements,  agreed  that,  in  view  of  such 
verbal  agreements  which  had  been  carried  out,  his  wages  from  the 
date  of  the  writing  should  be  $65  per  month  and,  in  addition,  he 
should  have  free  fuel  and  certain  privileges  as  to  the  convict  gar- 
den, in  consideration  of  which  the  plaintiff  bound  himself  to  release 
the  defendant  from  all  claim  for  damages  for  his  injuries,  and  that 
the  contract  should  be  a  full  settlement  of  any  claims  he  had 
against  the  company.  Held,  that  such  contract  was  an  agreement 
for  employment  by  the  month,  and  subject  to  be  discontinued  at  the 
will  of  either,  at  the  expiration  of  any  month,  <y  at  any  time,  for 
adequate  cause. 

In  Error  to  the  United  States  circuit  court.  South- 
ern division  of  the  Northern  district  of  Alabama. 

Walker  Percy  and  W,  /.  Grubby  for  plaintiff  in  error. 
W,  A,  Guntor  and  Robert  C.  Redns,  for  defendant 
in  error. 

Before  Pardee  and  McCormick,  Circuit  Judges, 
and  Newman,  District  Judge. 

McCormick,  Circuit  Judge.     Prank  H.  Pierce,  the 

*See  notes  at  end  of  case. 
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defendant  in  error,  broug-ht  his  action  in  the  state  court 
of  Alabama  against  the  Tennessee  Coal,  Iron  &  Rail- 
road Company,  plaintiff  in  error,  on  January  22,  1892- 
His  declaration,  filed  on  the  same  day,  is  as  follows : 
"  The  plaintiff  claims  of  the  defendant,  a  body  cor- 

? orate,  incorporated  under  the  laws  of  the  state  of 
l^ennessee,  and  resident  and  doing  business  in  said 
state  of  Alabama,  county  of  Jefferson,  the  sum  of  fifty 
thousand  dollars,  as  damages  for  the  breach  of  a  cer- 
tain contract  in  writing  entered  into  between  the  plain- 
tiff and  the  defendant  by  its  agent,  in  substantially  the 
words  and  figures  following,  to  wit :  *  4th  of  June, 
1890.  Whereas,  I,  F.  H.  Pierce,  while  in  the  employ 
of  the  Tennessee  Coal,  Iron  &  Railway  Company, 
Pratt  Mines  division,  as  a  machinist,  was  seriously 
hurt  by  a  trip  of  tram  cars  on  the  main  slope  of  the 
mine  known  as  **  Slope  No.  2,"  and  operated  by  the 
Tennessee  Coal,  Iron  &  Railroad  Company,  under  cir- 
cumstances which  I  claim  render  the  said  company  lia- 
ble to  me  for  damages  ;  but  whereas,  they  disclaim  any 
liability  for  said  accident  or  injuries  to  me  resulting 
from  same,  and  both  parties  being  desirous  of  settling 
and  compromising  said  matter  ;  and  whereas,  the  said 
Tennessee  Coal,  Iron  &  Railroad  Company  did  make 

me  a  proposition  on  the day  of  November,  1888, 

said  accident  having  occurred  on  the  21st  day  of  May, 
1888,  that  they  would  furnish  me  such  supplies  from 
the  commissary  at  No.  2  prison  as  I  might  choose  to 
take,  pay  me  regular  wages  while  I  was  disabled,  and 
give  me  my  coal  and  wood  for  fuel  at  my  dwelling,  and 
the  benefit  of  the  convict  garden  at  No.  2  ;  and  where- 
as, said  proposition  was  accepted  by  me,  and  carried 
out  by  the  said  company  ;  and  whereas,  in  May,  1889, 
after  I  had  resumed  work,  a  further  proposition  was 
made  to  give  me  work,  such  as  I  could  do,  paying  me 
therefor  the  wages  paid  me  before  said  accident, — that 
is,  $60  a  month, — and,  in  addition,  free  house  rent ; 
and  whereas,  said  agreement  has  been  faithfully  kept 
by  both  parties  ;  and  whereas,  on  the  4th  day  of  June, 
1890,  it  is  mutually  agreed  between  myself  and  the  said 
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company  that  it  will  be  better  to  give  me  the  house  rent 
than  the  supplies  of  about  equal  amount  from  the  com- 
missary :  Now,  therefore,  it  is  agfreed  that,  in  view  of 
the  above  propositions,  which  have  been  faithfully  car- 
ried out,  that  my  wages  from  this  date  are  to  be  S65 
per  month,  and,  in  addition,  I  am  to  have,  free  of 
charge,  my  coal  and  wood  necessary  for  my  household 
use  at  my  dwelling,  and  the  same  benefit  from  the 
garden  as  is  had  by  others  who  are  allowed  the  garden 
privilege,  and  I,  on  my  part,  agree  and  bind  myself  to 
release  the  said  company  from  any  and  all  liability  for 
said  accident,  or  from  injuries  resulting  to  me  from  it, 
or  the  effects  of  it,  and  agree  that  this  is  to  be  a  full 
and  satisfactory  settlement  of  any  and  all  claims  which 
I  might  have  against  said  company.'  And  plaintiff 
avers  that  in  and  by  said  agreement  the  said  defendant, 
for  the  consideration  therein  mentioned,  became  liable 
to  pay  to  the  plaintiff  monthly  during  his  life  the  wages 
stipulated  therein  to  be  paid  to  him  monthly,  to  wit, 
the  sum  of  sixty-five  dollars,  and  to  furnish  him  at  his 
dwelling,  free  of  charge,  the  coal  and  wood  necessary 
for  his  household  use,  and  to  allow  him  the  same  bene- 
fit from  the  garden  of  the  said  defendant  as  is  had  by 
others  who  are  allowed  the  garden  privilege ;  and 
plaintiff  avers  that  others  then  had,  and  since  have  had, 
the  free  use  of  the  garden  of  said  defendant  for  vege- 
tables for  domestic  use,  and  that  this  privilege  is  worth 
the  sum  of  five  dollars  per  month  ;  and  plaintiff  avers 
that  he  has  atall  times  been  ready  and  willingand  offered 
to  do  for  said  defendant  such  work  given  to  him  to  do 
as  he  was  able  to  do,  and  that  he  has  labored  at  the  same 
for  such  reasonable  time  as  he  was  able  to  work  and 
bound  to  work  under  said  contract.  And  plaintiff  avers 
that  by  the  injuries  received  by  him  from  said  accident 
mentioned  in  said  contract,  he  was  perraanentlj'-  dis- 
abled in  the  use  of  his  legs  and  hands ;  and  that  he 
was  so  otherwise  injured  thereby  that  his  strength 
and  health  is  such  that  he  is  incapacitated  to  rea- 
sonably do  more  work  for  the  said  defendant  than  he 
has  done  and   offered  to  do   since  the   said  contract 
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was  entered  into ;  and  that  he  has,  at  all  times 
since  the  said  contract  was  entered  into,  fully 
carried  out  and  performed  the  stipulations  on  his 
part  to  be  done  and  performed.  But  the  plaintiff 
avers  that  the  said  defendant  has,  without  any  reason- 
able gfround  for  so  doing*,  abandoned  said  con- 
tract, and  refused  to  carry  the  same  out,  claiming*  that 
there  is  no  obligcition  upon  it  to  pay  plaintiff  the  wag'es 
therein  stipulated  to  be  paid  Idng-er  than  it  suits  its 
pleasure  to  do  so,  and  according"ly  said  defendant  has 
wholly  neg'lected  and  refused  to  be  gfoverned  by  the 
terms  of  said  contract,  and  has  failed  and  refused  to  pay 
plaintiff  the  sum  of  sixty-tive  dollars  for  six  months 
last  past  before  the  commencement  of  this  suit,  and  has 
failed  and  refused  to  furnish  the  defendant  at  his  dwell- 
ing* the  coal  and  wood  necessary  for  his  household  use 
for  the  same  period,  and  plaintiff  avers  that  the  value  of 
the  coal  and  wood  necessary  for  his  household  use  is 
worth  the  sum  6f  five  dollars  per  month,  and  that  said 
defendant  has  wholly  and  purposely  disreg'arded  and 
refused  to  abide  by  the  oblig'ations  of  said  contract  for 
the  said  period  of  six  months  last  past  before  the  com- 
mencement of  this  suit,  and  has  wholly  and  entirely 
abandoned  said  contract,  and  discharg-ed  the  plaintiff 
from  its  service.  Wherefore  the  said  defendant  became 
liable  to  pay  to  the  plaintiff  his  reasonable  damag'es, 
which  plaintiff  avers  was  and  is  the  sum  of  fifty  thous- 
and dollars,  for  its  breach  and  abandonment  of  the 
stipulations  of  the  said  contract  above  set  out ;  and,  be- 
ing* so  liable,  and  in  consideration  thereof,  the  said 
defendant  promised  to  plaintiff  on,  to  wit,  the  1st  day 
of  February,  1891,  to  pay  plaintiff  the  sum  of  fifty 
thousand  dollars,  but,  thoug'h  often  requested  to  do  so, 
has  hitherto  neg'lected  and  refused,  and  still  neg*lects 
and  refuses,  to  pay  the  same,  to  the  damag-e  of  the 
plaintiff  fifty  thousand  dollars,  for  which  he  sues." 

On  January  29,  1894,  the  plaintiff  in  error,  defendant 
in  the  state  court,  was  allowed  to  withdraw  its  plea, 
and  file  demurrers  to  the  complaint.  The  demurrer 
was  sustained  by  the  court,  and,  the  plaintiff  declining* 
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to  amend,  the  court  rendered  judg-ment  in  favor  of  the 
defendant.  From  this  judgment  of  the  state  circuit 
court  the  plaintiff  in  that  action  appealed  to  the  supreme 
court  of  the  state  of  Alabama.  The  record  before  us 
does  not  show  any  further  action  in  the  state  court.  It 
does  show  that  upon  application  of  plaintiff  in  error, 
presented  March  23,  1896,  to  the  circuit  court  of  the 
United  States,  that  court  granted  an  order  for  the  re- 
moval of  the  cause  from  the  state  court  to  the  circuit 
court.  It  appears  that  the  defendant  demurred  to 
plaintiff's  complaint  in  the  circuit  court,  and  that  the 
demurrer  was  overruled  January  4,  1897.  On  the  same 
day  the  defendant  filed  the  following-  pleas  : 

"(1)  The  defendant,  for  answer  to  the  complaint,  says 
that  it  denies  each  and  every  allegation  therein  con- 
tained. (2)  The  defendant,  for  further  answer  to  the 
complaint,  says  that  the  plaintiff,  under  and  by  the 
terms  of  the  contract  set  out  in  the  complaint,  con- 
tracted to  perform  for  the  defendant  during  the  term 
thereof  such  service  as  he  was  able  to  perform,  in  con- 
sideration for  the  promises  made  by  defendant  therein, 
and  the  defendant  avers  that  the  plaintiff  thereafter  be- 
came able  to  perform  service  for  the  defendant,  and  did 
in  fact  perform  such  service  for  some  time  thereafter  ; 
and  that,  while  engaged  in  the  performance  of  such 
service,  the  plaintiff  voluntarily,  and  without  excuse 
therefor,  refused  to  further  perform  such  service  as  he 
was  able  to  perform,  and  was  in  fact  performing-,  for 
the  defendant,  as  required  by  said  contract,  and  the  de- 
fendant thereupon  discharged  the  plaintiff  from  its  ser- 
vice ;  and  the  defendant  avers  that  the  plaintiff  failed 
to  comply  with  the  conditions  imposed  upon  him  by  said 
contract.  (3)  The  defendant,  for  further  answer  to  the 
complaint,  says  that  the  contract  upon  which  this  action 
is  founded,  is  not  executed  by  it,  or  any  one  authorized 
by  it  to  bind  it  in  the  premises,  and  defendant  makes 
oath  that  this  plea  is  true." 

Plaintiff  joined  issue  on  the  first  and  third  pleas,  and 
demurred  to  the  second  plea,  on  the  ground  that  said 
plea  does  not  go  to  the  whole  consideration  of  the  con- 
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tract,  and  is  no  answer  to  the  entire  action.  PlaintiflF's 
demurrer  to  the  second  plea  was  sustained.  On  the 
trial  there  was  a  substantial  conflict  in  the  testimony 
admitted,  but  there  was  credible  positive  testimonj" 
tending-  to  establish  the  defendant's  second  plea.  The 
plaintiff  testified  on  his  own  behalf,  and,  being  cross- 
examined  by  the  defendant's  counsel,  was  asked  to  state 
the  conversation  and  agreement  made  and  had  between 
him  and  Mr.  McCormack  with  reference  to  what  the 
company  would  do  for  him  when  the  first  agreement 
was  made,  in  November,  1888.  To  this  question 
plaintiff,  by  counsel,  objected,  on  the  ground  that  this 
agreement  was  contained  or  merged  in  the  original 
agreement,  which  was  in  writing.  The  court  sustained 
the  objection,  and  the  defendant  excepted.  The  defend- 
ant's counsel  also  asked  plaintiff  to  state  what  the 
agreement  between  him  and  Mr.  McCormack  was  which 
was  made  in  May,  1889.  The  plaintiff,  b}^  counsel, 
made  the  same  objection  to  this  question,  which  was 
sustained  by  the  court,  and  the  defendant  excepted. 

The  court  gave  to  the  jury  the  following  written  in- 
struction, and  no  other,  either  oral  or  written  : 

"  Under  the  evidence  in  this  case,  I  charge  you  that 
the  plaintiff  is  entitled  to  recover  in  this  action,  and  the 
measure  of  his  damages  is  the  aggregate  amount  of  all 
the  installments  of  seventy  dollars  for  each  month  in 
default  and  unpaid  from  the  time  of  the  commencement 
of  the  employment  under  the  contract  sued  on  until  the 
time  of  the  trial,  with  interest  on  each  installment  from 
the  time  it  fell  due  up  to  the  time  of  the  trial,  which 
amounts,  under  the  evidence,  to  the  sum  of  S5,893." 

In  obedience  to  this  instruction,  the  jury  returned  a 
verdict  in  favor  of  the  plaintiff  for  $5,893,  on  which 
judgment  was  duly  rendered,  and  the  defendant  sued 
out  this  writ  of  error. 

We  cannot  affirm  this  judgment,  and  we  find  it  very 
difficult  to  discuss  the  propositions  which  the  case  pre- 
sents, because  they  appear  to  us  to  be  anomalous.  On 
no  view  of  the  pleadings  and  proof  which  we  can  take 
was  the  trial  court  justified  in  directing  a  verdict  in 
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this  case.  The  charge  gfiven  to  the  jury  plainly  with- 
drew the  case  from  their  consideration,  and  their  action, 
as  far  as  they  acted,  was  purely  clerical.  After  hearing" 
the  able  oral  arguments  submitted  by  counsel  for  the 
respective  parties,  and  carefull}"  considering  the  elabo- 
rate briefs  filed  by  each-,  and  thoroughly  examining  the 
record,  we  remain  at  a  loss  to  know  exactly  what  view 
of  the  case  induced  the  action  of  the  circuit  court.  As 
has  been  alreadv  said,  the  record  in  this  case  does  not 
bring  up  before  us  any  judgment  of  the  state  court  ex- 
cept the  action  of  that  court  sustaining  the  demurrer 
to  the  plaintiff's  declaration,  and  dismissing  the  plaint- 
iff's cause  of  action.  We  infer,  from  the  case  remain- 
ing in  the  state  court  and  being  removed  to  the  circuit 
court,  that  the  action  of  the  state  circuit  court  was 
reversed  by  the  supreme  court.  Both  counsel  have 
referred  to  an  opinion  of  the  supreme  court  of  Alabama 
reversing  that  judgment,  and  construing  the  contract 
declared  on  in  this  case.  There  are  suggestions  in  the 
brief  in  reference  to  the  suppression  of  a  part  of  the 
opinion,  and  some  action,  not  very  intelligible,  on  an 
.application  for  rehearing.  The  only  thing  that  does 
satisfactorily  appear  is  that  the  supreme  court  of  Ala- 
bama decided  that  the  demurrer  to  plaintiff's  action 
was  improperly  sustained,  and  the  plaintiff's  cause  im- 
properly dismissed,  and  that  the  judgment  of  the  state 
circuit  court  was  reversed,  and  the  cause  remanded  (19 
South.  22)  ;  but  the  action  thereon  is  not  presented  in 
a  way  to  enlighten  or  embarrass  us  in  the  consideration 
of  the  contract  as  it  appeared  in  the  proceedings  of  the 
circuit  court,  and  we  are  not  able  to  construe  that  con- 
tract in  the  manner  that  the  judge  of  the  circuit  court 
must  have  construed  it  in  order  to  have  ruled  as  he  did 
on  the  admission  of  evidence,  and  to  give  the  instruc- 
tion embraced  in  his  charge  to  the  jury.  It  appears  on 
the  face  of  the  paper  declared  on  that  plaintiff  was  in- 
jured on  May  21,  1888  ;  that  the  defendant  verbally 
agreed  to  furnish  him  such  supplies  from  the  commis- 
sary as  he  might  choose  to  take,  to  pay  him  regular 
wages  while  he  was  disabled,  and  to  give  him  coal  and 
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wood  for  fuel  at  his  dwelling",  and  the  benefit  of  the 
convict  garden — all  of  which  the  defendant  did,  or,  in 
the  language  of  the  contract,  carried  out.  It  appears 
further  on  the  face  of  the  contract  that  aiter  the  plaint- 
iff had  resumed  work  there  was  a  verbal  agreement 
made  in  May,  1889,  between  the  parties  to  the  effect 
that  he  should  do  such  work  as  he  could  do,  and  that 
the  defendant  would  pay  him  therefor  $60  a  month, 
and,  in  addition,  free  house  rent,  and  that  this  agree- 
ment was  faithfully  kept  by  both  parties  until  June  4, 
1890,  when  the  writing-  declared  on  passed  between  the 
parties,  which,  after  reciting*  the  facts  just  stated,  con- 
tinues in  these  \vords,  t7>.  .• 

**It  is  mutually  ag-reed  between  myself  and  the  said 
company  that  it  will  be  better  to  g'ive  me  the  house 
rent  than  the  supplies  of  about  equal  amount  from  the 
commissary.  Now,  therefore,  it  is  ag-reed  that,  in  view 
of  the  above  propositions,  which  have  been  faithfully 
carried  out,  that  my  wag-es  from  this  date  are  to  be  $65 
per  month,  and,  in  addition,  I  am  to  have,  free  of 
charge,  my  coal  and  wood  necessary  for  my  household 
use  at  my  dwelling-,  and  the  same  benefit  from  the  g-ar- 
den  as  is  had  by  others  who  are  allowed  the  g-arden 
privileg-e  ;  and  I,  on  my  part,  agree  and  bind  myself 
to  release  the  said  company  from  any  and  all  liability 
for  said  accident,  or  from  injuries  resulting-  to  me  from 
it,  or  the  effects  of  it,  and  agree  that  this  is  to  be  a  full 
and  satisfactory  settlement  of  any  and  all  claims  which 
I  mig"ht  have  against  said  company." 

It  will  be  observed  that  the  date  of  this  writing*  is 
more  than  three  years  removed  from  the  date  of  the 
injury  suflFered  by  the  plaintiff.  By  the  law  of  Ala- 
bama, such  a  cause  of  action  is  subject  to  the  plea  of 
limitation  of  one  year.  Besides  what  fully^  appears  on 
the  face  of  this  writing-,  the  proof  abundantly  shows 
that  the  plaintiff  resumed  work  within  the  first  year 
after  receiving-  his  injury,  and  that  he  had  received 
wag-es  and  allowances  from  the  time  of  his  injury  up 
to  April  1,  1891.  The  plaintiff  contends  that  the  last 
paragraph  of  the  writing  declared  on  shows  the  yield- 
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ing  of  a  consideration  which  the  defendant  cannot 
restore,  and  that  this  requires  that  the  contract  shall 
be  construed  as  a  contract  for  the  permanent  hiring-  of 
plaintiff  by  the  defendant.  The  counsel  sug-gests  that 
the  defendant  fraudulently  set  a  trap  for  the  plaintiff, 
and  induced  him  to  enter  into  this  contract,  in  order  to 
escape  liability  for  the  personal  injuries  that  plaintiff 
had  sustained.  It  does  not  clearly  appear  to  us  that 
this  consideration,  if  it  was  a  consideration,  has  passed 
beyond  the  power  of  the  defendant  to  restore,  or  of  the 
plaintiff  to  claim,  to  the  extent  that  he  was  in  a  condi- 
tion to  claim  it  at  the  date  of  the  execution  of  the  writ- 
ing. The  practical  effect  of  the  construction  claimed 
by  the  plaintiff,  and  shown  by  the  verdict  in  this  case, 
shocks  the  common  judgment  and  conscience,  and  to 
support  it  would  require  express  terms  in  the  writing. 
Such  express  terms  do  not  appear.  On  the  contrary, 
to  us  it  appears  that  the  defendant  had  been  dealing 
tenderly  with  the  plaintiff,  on  account  of  the  very 
severe  injuries  which  the  plaintiff  had  received  in  the 
defendant's  service ;  that,  while  all  along  denying-  its 
liability  for  those  injuries,  it  had  done  what  it  could  to 
alleviate  them,  and  this  condition  of  friendly  accord  had 
progressed  for  more  than  three  years.  Plaintiff  proba- 
bly reiterating  his  claim  against  the  defendant  for  the 
injuries,  or  dwelling  upon  it,  and  the  defendant  desir- 
ing to  have  the  relations  betw^een  the  parties  put  upon 
a  business  basis,  it  was  certainly  not  a  matter  of  small 
consequence  to  the  plaintiff  to  secure  the  employment 
which  in  this  written  agreement  the  defendant  ex- 
pressed itself  willing  to  continue.  The  proof  shows 
that  the  service  the  plaintiff  could  render,  and  was  ren- 
dering, and  had  been  rendering,  for  two  years  after  his 
wounds  had  healed,  was  reasonably  worth  about  the 
wages  and  the  allowances  which  the  defendant  con- 
sented to  give.  It  shows  also  that  he  was  not  quite  as 
efficient  as  a  man  with  two  good  hands  and  two  sound 
legs  would  have  been  with  like  skill  and  experience, 
but,  .  to  our  minds,  there  is  nothing  on  the  face 
of    this    paper    that     indicates    that    the    defendant, 
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for  a  disputed  claim  that  was  thrice  barred,  was 
willing"  to  give,  or  was  giving*,  a  binding  contract 
to  pay  an  annuity  to  a  man  55  years  old  at  the 
rate  of  $840  a  year  as  long  as  he  should  live. 
His  disability  was  fixed  more  than  two  years  before 
the  date  of  this  writing.  Exactly  how  much  he  was 
disabled  was  known,  not  only  to  him,  but  to  the  defend- 
ant. It  is  easier  to  say  what  the  contract  does  not 
mean  than  to  declare  authoritatively  and  clearly  what 
is  the  proper  construction  of  the  contract,  xhe  de- 
fendant contends  that  it  is  an  employment  by  the 
month,  and,  like  every  other  such  employment,  subject 
to  be  discontinued,  at  the  will  of  ctther,  at  the  expira- 
tion of  any  month,  or  at  any  time,  for  adequate  cause- 
This  construction  comports  more  with  the  terms  of  the 
writing  itself,  and  we  conclude  it  is  the  only  intelligible 
construction  to  be  put  upon  the  writing. 

It  appears  to  us  that  the  plaintiff  has  been  led  into 
this  contract,  and  into  the  loss  of  valuable  employment, 
by  his  own  misconstruction  of  the  contract.  His  own 
testimony  on  the  trial  of  this  case  showed  clearly  that 
in  his  dealings  with  the  agent  of  the  defendant  he 
relied  upon  the  unfounded  belief  that  he  had  the  de- 
fendant bound  to  pay  him  an  annuity  of  $70  a  month 
for  the  rest  of  his  life,  and  that  he  could  work  or  not, 
as  he  pleased, — b,  kind  of  servant  that  would  not  be 
very  valuable  to  any  employer.  We  conclude  that  the 
demurrer  to  the  declaration  should  have  been  sustained, 
and  for  the  error  of  the  court  in  overruling  the  demur- 
rer— without  further  comment  on  other  errors  indicated 
— the  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  is  remanded  to  be  proceeded  with  in  that  court  in 
accordance  with  the  views  we  have  expressed. 

Pardee,  Circuit  Judge,  dissents. 


NOTES. 


Contract  for  Employment  of  Injured  Employee — Uncertainty — 
Validity. — A  contract  between  an  employee  injured  in  the  service  of 
a  railroad  company  and  the  railroad,  in  which  the  employee  released 
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all  claim  for  damages  for  his  injuries,  in  return  for  which  he  was 
to  receive  a  certain  sum  for  six  months,  at  the  end  of  which  time  he 
was  to  resume  his  former  position  if  able,  and  if  not  able  he  was  to 
receive  a  less  laborious  position,  is  not  invalid  by  reason  of  uncer- 
tainty. Chesapeake  &  O.  R.  Co.  r.  Mosby  (Va.),  4  Am.  &  Eng*.  R. 
Cas.,  N.  S.,  633. 

Same — Validity — Mutuality. — Where,  by  the  terms  of  a  compromise 
of  an  action  by  a  railroad  employee  to  recover  damages  for  personal 
injuries,  the  company  binds  itself  to  employ  the  plaintiff,  and  it  is 
optional  with  the  latter  to  serve,  there  is  no  mutuality  of  contract 
until  the  plaintiif  exercises  the  right  to  fix  the  period  for  which  he 
will  serve,  and,  until  he  has  done  so,  there  is  no  breach  for  which 
he  can  maintain  an  action.  E.  L.  &  Red  River  R.  Co.  v,  Scott,  72 
Tex.  70,  38  Am.  &.  Eng.  R.  Cas.  16,  10  S.  W.  Rep.  99,  298. 

Same — Statute  of  Frauds. — A  contract  to  employ  an  injured  em- 
ployee, being  capable  of  performance  within  a  year,  need  not, 
under  the  Statute  of  Frauds,  be  reduced  to  writing.  E.  L.  &  Red 
River  R.  Co.  v.  Scott,  7:?  Tex.  70,  38  Am.  &  Eng.  R.  Cas.  16, 10  S.  W. 
Rep.  99,  298. 

Same— Performance — Effect  of  Delay. — Where,  in  consideration  of 
the  compromise  of  an  action  by  a  railroad  employee  to  recover  for 
personal  injuries,  the  company  has  agreed  to  employ  plaintiff,  the 
fact  that  two  years  have  elapsed  from  the  making  of  the  contract 
before  he  seeks  employment  under  the  contract  will  not  relieve  the 
company  from  the  obligation  to  employ  him,  if  he  seeks  employ- 
ment as  soon  as  he  has  recovered  from  his  injuries.  E.  Lt.  &  Red 
River  R.  Co.  v.  Scott,  72  Tex.  70,  38  Am.  &  Eng.  R.  Cas.  16,  10  S.  W. 
Rep.  99,  298. 

Same — Lien  — Priority. — Where  a  railroad  company,  in  settlement 
of  a  claim  for  damages  by  an  employee,  agrees  to  pay  to  him  a 
specified  sum  monthly,  and  the  employee  undertakes  to  do  such 
work  about  the  company's  shops  as  he  may  be  physically  capable 
of  performing,  the  sum  agreed  to  be  paid  to  the  employee  is  not  a 
contractual  obligation,  but  is  in  liquidation  of  his  claim  and  right 
of  action  for  personal  injuries,  and  confers  upon  him  a  priority 
over  the  lien  of  mortgages  under  a  statute  which  prohibhs  railroad 
companies  from  creating  mortgage  Hens  which  shall  be  superior  to 
judgments  for  injury  to  persons  or  property.  Frazier  v,  E.  T.,  V. 
&  G.  R.  Co.  *'/  a/,,  88  Tenn.  138,  40  Am,  &  Eng.  R.  Cas.  358. 

Same — Deduction  from  Wages  of  Sum  Earned  by  Other  Labor. — 
Where  an  injured  employee  contracts  to  perform  such  service  in  the 
company's  shops  as  he  may  be  physically  capable  of  performing,  in 
consideration  of  the  company  paying  him  a  specified  sum  per 
month,  and  he  is  physically  incapable  of  performing  any  work 
under  the  contract,  he  is  not,  in  an  action  to  enforce  the  company's 
liability,  bound  to  deduct  from  his  claim  any  sums  which  he  may 
have  earned  by  other  labor.  Frazier  v.  E.  T.,  V.  &  G.  R.  Co.  et  a/,, 
88  Tenn.  138,  40  Am.  &.  Eng.  R.  Cas.  358. 

Same — Compromise  —  Consideration.  —  The  compromise  of  an 
action  by  a  railway  employee  to  recover  damages  for  personal  inju- 
ries is  sufficient  consideration  to  support  an  agreement  by  the  com- 
?any  to  employ  the  plaintiflf.  E.  L.  &  Red  River  R.  Co.  v.  Scott,  72 
'ex.  70,  38  Am.  &  Eng.  R.  Cas.  16,  10  S.  W.  Rep.  99,  298. 
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1.  CARRIERS  OF  GOODS.  of  its  own  road,  is  neither  at  com- 
r%  .  r%  mon  law  nor  by  statute  of  Ne- 
Common  Carriers— Duty.— It  is  braska  answerable  therefor  after 
the  duty  of  a  railroad  company  in  their  safe  delivery  to  the  connect-* 
Nebraska,  subject  to  such  reason-  i^g  Une  named  in  the  bill  of  lading- 
able  rules  as  may  be  adopted  in  or  contract  of  shipment.  Fremont, 
the  transaction  of  its  business  as  etc.,  R.  Co.  v.  Waters,  (Neb.  1897), 
a  common  carrier,  to  receive  and  70  n.  w.  Rep.  225. 
transport  goods  offered  for  ship-  Carriers  of  Goods— Pavment  on 
ment  to  the  terminus  of  its   line,  prerghTcharges  Ad^^^^^^ 

«/lr«VH  t^rnolnt  hfvnnfl  tt'^ln^'    ^^^^^^  Carrier  OH  Another  Ship- 

?^^r.f.iv  rv^i?v^r  &  1  .    J^l'    ^e"t   as  Condition    Precedent  to 

to  safely  deliver  them  to   a   con-    r\«i;..^-..-       a      -i ^j\ 

necting  carrier.      Fremont,   etc.,    Dehvery.-A     railroad     company 

R.  Co.  z/.  Waters,  (Neb.  1897),  70  ^^^^^  ^^^^  ^\V^^  ^^«.*  ^^^^^  °^ 
■KT  w  "P<»«  'yye,  v*^^*'-  "^'z*  more  connecting  railroads  ope- 
JN.  w.  rcep.  ^.  ^^^^^  by  different  companies  can- 

Common  Carriers— Duty  to  Re-  not,  as  a  condition  precedent  to 
ceive  Foreign  Cars.— It  is  one  of  the  delivery  of  an  article  of 
the  duties  of  a  railroad  company  as  freight  to  a  consignee,  exact  from 
a  common  carrier,  to  receive,  and  him  the  payment  of  freight 
transport  over  its  line  of  road,  charges  advanced  by  it  to  a  pre- 
cars  of  other  companies,  if  the  ceding  company  upon  another  ar- 
range of  the  road  is  suitable,  and  tide  of  freight  shipped  to  the 
the  cars  are  not  defective  or  out  same  consignee,  and  which  was 
of  repair,  or  of  such  unusual  and  destroyed  while  on  the  line  of  the 
peculiar  construction  as  to  be  un-  company  last  mentioned,  and 
reasonably  hazardous  or  danger-  never  delivered  to  the  consignee 
ous  to  work  with  or  handle.     Chi-   at   all.     Robinson   v,  Dover,  etc., 

^?£^'  i*^"  ^-  ^^-  ^-  Curtis,  (Neb.  r.  Co.,  (Ga.  1896),  27  S.  E.  Rep. 
1897),  71 N.  W.  Rep.  42.  713.  ^ 

Carriers  of  Goods  —  Liability  Failure  to  Deliver  Goods — Pre- 
after  Delivery  to  Connecting  Car-  vious  Action  against  Another  Par- 
rier. — A  railroad  company  receiv-  ty — Effect. — In  an  action  afrainst  a 
ing  for  shipment  goods  consig-ned  railway  company  to  recover  for 
to  a  point  on  the  line  of  a  connect-  failure  to  deliver  g-oods,  it  ap- 
ing carrier  under  an  agreement  peared  that  the  consignor  of 
to  transport  them  to  the  terminus  the  goods,  which  had  been  sold 

8  (N.  s.)  A.  &  E.  R.  Cas.— 48 
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through  an  ag^ent,  had,  not  know-  more  liable  to  occur,  it  would  be 

ing  of  the  terms  of  the  sale  made  matter  of  defense  for  the  carrier ; 

aetween   the   consignee    and    the  but,  if  not  the  proximate  cause  of 

bgent,  brought  an  action  against  the  injury,  or  the  risk  of  such  par- 

the  consignee  for  the  price  of  the  ticular  injury  was  not   increased 

goods,    on    the    ground   that   the  by    the  action  of   the  passenger, 

goods  became  the  property  of  the  then  that  he  assumed  the  position 

consignee  as  soon   as   they   were  in    the    express    car    voluntarily 

delivered  to  the  carrier.    The  suit  would  be  no  defense  to  an  action 

was  successfully  defended  by  the  for  damages  resultant  from   the 

consignee  on  the  ground  that  the  injury.     Fremont,  etc.,  R.  Co.  v, 

agreement  made  with   the  agent  Root,  (Neb.  1896),  69  N.  W.   Rep. 

of    the    consignor    was  that    the  397. 

goods  should  not  become  the  con-  Injury  to  Passenger  —  Passing 
signee's  property  until  delivered  between  Train  and  Depot  at  High 
to  him  at  the  destination.  Held,  Rate  of  Speed  —  Negligence.— A 
that  the  suit  against  the  consignee  train  passing  between  a  station 
did  not  amount  to  a  binding  dec-  and  another  train  which  was 
tion  by  the  consignor,  nor  was  it  waiting  to  receive  passengers 
an  estoppel  upon  them  to  main-  was  run  at  a  speed  of  25  miles  per 
tain  such  suit  against  the  carrier,  hour  and  struck  and  injured  a 
but  such  first  suit  constituted  only  passenger  who  was  crossing  the 
an  inconclusive  admission  on  the  track  to  reach  the  waiting  train, 
part  of  the  consignor  that  the  It  appeared  that  there  was  a  curve 
goods  did  not  belong  to  it,  and  in  the  track  on  which  such  train  ap- 
was  to  be  considered  along  with  proached  that  prevented  an  ap- 
the  other  facts.  Louisville,  etc.,  proac hi ng  train  from  being  seen 
R.  Co.  V.  Bernheim,  (Ala.  1897),  until  it  was  within  150  feet  of  the 
21  So.  Rep.  205.  station.  Held,  that  it  was  negli- 
Sanrie — Proper  Point  of  Delivery  gence  to  run  at  such  rate  of  speed 
— Question  for  Jury. — In  an  action  between  the  waiting  train  and  the 
against  a  railway  company  to  re-  depot,  and  that  the  act  of  the  pas- 
cover  for  a  failure  to  deliver  goods  senger  in  crossing  to  reach  his 
which  were  destined  to  a  point  train  was  not  necessarily  negli- 
not  immediately  on  its  line,  where  gence.  Chicago,  etc.,  Ry.  Co.  v. 
the  evidence  as  to  what  was  the  Ryan,  (111.  1896),  46  N.  E.  Rep. 
proper  station  for  shipments  for  2Cfe. 

such  destination  is  conflicting,  it  Carriers — Duty    to    Erect    Sta- 

is  for  the  jury  to  determine  which  tions — Statute. — A   statute    which 

was  the   proper  station.      Louis-  provides  that,  in  case  of  the  refus- 

rille,    etc.,   R.   Co.   v,    Bernheim,  al  of  a  (railroad)    corporation  or 

(Ala,  1897),  21  So.  Rep.  205.  its  agents  to  take  and   transport 

any  passenger  or  property  as  pro- 

2.  CARRIERS  OF  PASSENGERS.  r^•^cte"of^h^rS  T^i^X 

Injury  to  Passenger  in   Express  of  such  corporation  or   its   agents 

Car — Liability   of  Company. — The  to  discharge  or  deliver  passengers 

contract  between  a  railroad  com-  or  property   at  the  regularly  ap- 

pany,  as  a  carrier,  and  a  passen-  pointed    places    under    the     laws 

ger  does  not  contemplate  that  the  which  regulate  common  carriers, 

passenger  shall  go  into  the  express  such  corporation  shall  pay  to  the 

car  of  the   train ;    and   if   he   go  party     aggrieved     all      damages 

there,  and  while  there  is  injured,  which  shall  be  sustained  thereby, 

if  his  going  or  being  in  such  car  with   costs  of   action,   imposes  no 

entered  into  the  injury,  as  an  ele-  duty  upon   the   railroad  company 

ment    thereof,    as    its   proximate  to  erect  stations  or  warehouses  for 

cause,  or  rendering  its   reception  receiving  and  delivering  freight. 
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Chaddick  t/.  Lindsay,   (Okl.  18%),  gence— Error.— When  contributory 

49  Pac.  Rep.  940.  neg-ligence  is  relied  on  in  defense 

Same  —  Master    and  Servant —  of  an  action  ag-ainst  a    railway 

Failure    to    Provide    Station — As-  company,  for  wrongful  injury  or 

sumption  of  Rislc. — When  the  em-  death,  a  hypothetical  instruction 

ployee    of    a     railroad     company  directing  a   finding    in   favor    of 

takes  employment  under  a  com-  plaint iif,  which  omits  any  refer- 

pany,  he  is  charged  with  knowl-  ence  to  the  facts  tending  to  estab- 

edge  as  to  the  existence  of  stations  lish  contributory  negligence,  and 

and  platforms,  and  with  such  con-  entirely  ignores  such  defense,  is 

veniences    as  the   company   may  erroneous.     Nor  can  such  error  be 

have  for  the  handling  of  baggage,  cured  by  other  instructions  given 

and  accepts   his   service  from  the  in   behalf  of    either    party      Mc- 

railroad  company  with  full  knowl-  Creery*s  Adm'x  v,  Ohio  River  R. 

edge  of  any  liability  there  may  be  Co.,  (W.  Va.  1897),  27  S.  E.  Rep. 

of  injury  in  the  absence  of  such  327. 

stations,  platforms,  and  conven-  Injuries  to  Employee — Contribu- 
iences  for  the  handling  and  stor-  tory  Negligence. — Negligence  on 
age  of  baggage,  is  capable  of  the  part  of  an  employee  of  a  rail- 
understanding  the  danger,  and  is  road  company,  which  in  no  way 
fully  informed  of  all  the  facts  ;  contributes  to  injuries  received  by 
and,  if  there  is  negligence,  he  is  him  in  consequence  of  its  negli- 
chargeable  with  it,  just  as  his  gence,  will  not  prevent  a  recovery 
employer  would  be,  and  he  cannot  by  the  employee  for  such  injuries, 
recover  damages  for  the  absence  Southern  Ry.  Co.  v.  Baston,  (6a. 
of  such  conveniences.  Chaddick  18%),  27  S.  E.  Rep.  163. 
V.  Lindsay,  (Okl.  1896),  49  Pac.  Contributory  Negligence — Mas- 
Rep.  940.  ter  and  Servant. — Where  accident 

Contract  to  Procure  Free  Passes  to  plaintiff  was  due  to  a  defective 

— Nature  — A  contract  to  issue  or  appliance,    and    the    defect    was 

procure  the  issuance  of  railway  caused  by  his  own  negligence,  it 

passes,  annually,  through  the  life  being  his  duty  to  keep  such  appli- 

of  the   promisee,  is   not  an  entire  ance   in   proper  order,  he  cannot 

contract,   but  divisible  by  yearly  recover,    Conway  z/.  Chicago,  etc., 

renewals,   and    the     measure    of  Co.,  (Iowa),  72  N.  W.  Rep.  543. 

damages  for  the   breach   of    the  Contributory  Negligence  —  Wo- 

same  is  the  value  of  the  transpor-  men. — It  is  not  error  for  the  trial 

tation  to  such  promisee,   during  court  to  instruct  the  jury  thatthey 

the  years  the  breach  has  occurred,  are  to  determine  the  question  of 

and   may  be  sued   upon  for  each  plaintiff's  negligence  in   view  of 

snccessive  breach.     Curry  i\  Kan-  her  sex  and  the  surrounding  cir- 

sas,  etc.,  Ry.  Co.,  (Kan.  1897),  48  cumstances.    Denver,  etc.,  R.  Co. 

Pac.  Rep.  579.  v,  Lorentzen,  79  Fed,  291. 

Railway  Passes — Interstate  Com-  Action  for    Personal    Injuries — 

merce  Act. — The  interstate  com-  Contributory  Negligence — Special 

merce  act  of  congress  does  not  Pleas — Pleading. — In  an  action  by 

prohibit  the  issuance  of  railway  an  employee  to  recover  for  per- 

passes  upon  a  moneyed  or  other  sonal  injuries  where  the  defendant 

valuable  consideration,   but  only  interposes  special  pleas   intended 

prohibits  free  transportation,  to  set  up  contributory  negligence 

Curry  v,  Kansas,  etc.,    Ry.    Co.,  on  the  part  of  the  plaintiff  as  a 

(Kan.  1897),  48  Pac.  Rep.  579.  bar  to  each  of  the  several  counts 

of  the  complaint,  it  does  not  preju- 

8.  CONTRIBUTORY  NEGLIGENCE.  S^t.flt«MenU%im  aVve 

Action  for  Death  or  Injury — In-  to  amend   each   of    the  pleas   by 

Structions  —  Contributory    Negli-  adding  an  averment  to  the  effect 
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that  the  danger  described  by  the  precautions,  nor  did  he  ask  to  be 
pleas,  which  it  was  alleged  the  allowed  to  get  off.  He  had  no 
plaintiff  voluntarily  incurred,  and  authority  to  stop  the  car,  nor 
in  consequence  suffered  the  inju-  could  he  have  stopped  it  himself, 
ries  complained  of,  was  so  great  Held^  that  the  question  of  the 
that  a  man  of  ordinary  prudence  plaintiff's  contributory  negligence 
*  would  not  have  incurred  it.  Wood-  was  for  the  jury.  Woodward  Iron 
ward  Iron  Co.  v,  Andrews,  (Ala.  Co.  v.  Andrews,  (Ala.  1897)  21  So. 
1897),  21  So.  Rep.  440.  Rep.  440. 

Same— Harmless  Error.— In  such  Action  for  Personal  Injuries — 
an  action  where  the  issue  was  Contributory  Negligence— I nstruc- 
whether  the  whistle  of  an  engine  tions. — In  an  action  against  a 
was  blown  at  a  certain  time  and  railway  company  to  recover  for 
place  and  two  witnesses  testified  personal  injuries  the  court  in- 
affirmatively  to  the  fact,  and  de-  structed  the  jury  that  if  the 
scribed  the  blowing,  and  both  testi-  plaintiff  placed  himself  in  front 
fied  that  one  called  the  other's  at-  of  cars  while  they  were  approach- 
tention  to  the  blowing  of  the  ing  him  and  in  full  view,  and 
whistle  while  it  was  sounding,  learning,  or  being  warned  of,  his 
error,  if  there  was  any,  in  exclu-  danger  in  time  to  have  escaped, 
ding  evidence  as  to  what  was  said  failed  to  do  so,  then  he  was  guilty 
by  the  one  calling  attention  to  the  of  such  negligence  that  he  could 
blowing  was  not  prejudicial,  not  recover.  In  addition  the 
Woodward  Iron  Co.  v.  Andrews,  court  told  the  jury  that  it  was  for 
(Ala.  1897),  21  So.  Rep.  440.  them   to  determine    whether    the 

Employers'  Liability  Act  —  As-  plaintiff  had  notice  of  his  danger, 
sumption  of  Risk.  —  Under  the  or  should  have  known  of  it,  and 
employers'  liability  act  of  Ala-  whether  he  knew  of  it  in  time  to 
bama,  an  employee  of  a  company  escape,  and  that  if  he  failed  to 
who  remained  on  a  hand-car,  escape  through  terror  occasioned 
when  the  superintendent  of  the  by  the  sudden  approach  of  the 
company  in  charge  of  the  car  cars,  then  he  was  not  guilty  of 
negligently  caused  it  to  be  run  negligence  in  not  escaping.  Held^ 
into  a  dangerous  place,  will  not  be  that  there  was  no  error.  South- 
held  to  have  assumed  the  risks  ern  Ry.  Co.  v,  Pugh,  (Tenn.  1896), 
incident  to  the  superintendent's  37  S.  W.  Rep.  555. 
negligence.  Woodward  Iron  Co.  Same — Contributory  Negli- 
z/.  Andrews,  (Ala.1897),  21  So.Rep.  gence — Mitigation  of  Damages. — 
440.  In  such  action,   if  the  plaintiff's 

Injuries  to  Employee — Contribu-  negligence  was  merely  contri- 
tory  Negligence.  —  Plaintiff  and  butory  to  his  injury  and  not 
other  employees  of  a  company,  the  proximate  cause,  the  defend- 
acting  under  the  orders  of  a  ant  may  be  liable  provided  ita 
superintendent  of  the  company  negligence  was  the  proximate 
who  controlled  them,  ran  a  hand-  cause,  but  any  contributory  negli- 
car  at  a  high  rate  of  speed  into  a  gence  of  the  plaintiff  must  be 
portion  of  the  track  which  was  considered  in  mitigation  of  dam- 
covered  by  smoke  without  taking  ages.  Southern  Ry.  Co.  v,  Pugb, 
the  usual  precautions,  and  collided    (Tenn.  1896),  37  S.  W.  Rep.  555. 

with   a  train,   injuring  plaintiff.  

There  was  evidence  from  which  it  ^    opncciMrc 

might   be  inferred   that  plaintiff  *'  tKU55iPiU&. 

did  not  become  aware  of  the  dan-  Crossings  of  Railroads — Cost — 
gerous  condition  of  the  track  until  By  Whom  Borne. — Whenever  an 
just  before  entering  the  smoke,  alteration  is  made  in  an  existing 
He  did  not  ask  the  superintendent  railroad  track  for  the  sole  con- 
to  stop  the  car  and  take  the  proper   venience  and  accommodation  of 
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another     railroad,    the     expense  able  distance  until  he  is  nearly  on 

should    be    borne  by  the    latter,  the  crossing",  it  is  error  for  the 

Maine  Cent.  R.  Co.  v.  Waterville,  court  to  charge,  as  a  matter  of 

etc.,  Co.,  (Me.   1897),  36  Atl.  Rep.  law,  that  such  person  is  not  bound 

453.  to  stop  before  attempting-  to  cross. 

Crossings  of  Railroads — Cost  of  Atchison,  etc.,  R.  Co.  v.  Powers, 
Construction  ->  Decision  of  Rail-  (Kan.  1897) ,  50  Pac.  Rep.  452. 
road  Commissioners  —  Review. —  Obstruction  of  Crossing — Pass- 
Where  it  is  the  evident  intent  of  ing  around  Train  —  Negligence — 
the  legislature  to  leave  the  whole  Question  for  Jury. — In  the  little 
question  of  how  railroad  crossings  town  of  R.,  which  is  located  on. 
should  be  constructed  and  main-  both  sides  of  the  tracks  of  the  A., 
tained,  and  how  the  expense  of  T.  &  S.  F.  R.  Co.,  the  company 
such  crossin^s's  should  be  borne,  stopped  its  trains  on  a  side  track, 
in  the  first  instance,  to  the  sound  so  as  to  completely  obstruct  all 
judgment  and  discretion  of  the  travel  from  one  part  of  the  town 
railroad  commissioners,  held,  that  to  the  other  for  about  25  minutes, 
their  decisions  will  not  be  altered  It  had  been  accustomed  at  inter- 
or  reversed  unless  manifestly  il-  vals  to  so  obstruct  the  streets,  and 
legal  or  unjust.  Maine  Cent.  R.  the  public  were  in  the  habit  of 
Co.  V,  Waterville,  etc.,  Co.,  (Me.  climbing  over,  crawling  under, 
1897),  36  Atl.  Rep.  453.  and  going  around,  its  trains.     E. 

Crossings  —  Failure  to  Have  C,  a  boy  13  years  old,  for  the  pur- 
Gates  and  Flagman — Instructions  pose  of  going  to  his  home,  at- 
— Error. — Instructions  to  the  jury  tempted  to  pass  around  the  rear 
should  generally  be  limited  in  end  of  a  freight  train,  which  was 
their  scope  to  the  issues  presented  so  blocking  up  the  crossings,  and 
by  the  pleadings.  In  an  action  was  struck  and  killed  by  the  rear 
to  recover  damages  for  wrong-  end  of  the  train,  which  had  just 
fully  causing  the  death  of  a  per-  commenced  to  move  backward, 
son  killed  at  a  railroad  crossing.  Held:  (1)  That  it  was  for  the 
it  is  error  to  instruct  that  the  jury  to  say,  from  the  facts  dis- 
jury  may  base  a  verdict  for  the  closed  by  the  evidence,  whether, 
plaintiff  on  the  failure  of  the  de-  under  the  circumstances,  license 
Xendant  to  maintain  gates  or  keep  was  given  to  the  public  to  cross 
a  flagman  at  the  crossing,  where  the  tracks  around  the  trains  on  its 
a  failure  to  do  so  is  not  charged  right  of  way  ;  and  that  the  court 
in  the  petition,  and  has  not  been  will  not  declare,  as  a  matter  of 
relied  on  at  the  trial  as  a  ground  law,  that  it  was  negligence,  which 
of  recovery.  Atchison,  etc.,  R.  will  bar  a  recovery,  for  the  boy 
Co.  V,  Powers,  (Kan.  1897),  50  to  attempt  to  cross  behind  the 
Pac.  Rep.  452.  rear  end  of  a  freight  train  so  ob- 

Crossings  —  Obstruction  of  structing  the  crossings.   (2)  That, 

View —  Instruction  s — Error. —  under  the  conditions  stated,  it  was 

Whether   the  surroundings    of  a  the  duty    of     the    employees    in 

railroad  crossing  are   such  as  to  charge  of    the   train  to   move   it 

render   it   incumbent  on  a  person  with  reference  to  the  known  cus- 

about  to  cross  the  railroad  track  tom  of  the  people,  and  to  take  due 

with  a   team   and  wagon    to  stop,  precautions  to  avoid  injury  to  any 

and  ascertain  whether  a  train  of  one  who  might   attempt   to  cross 

cars  is  approaching,  is  a  question  behind  the  train.     Atchison,  etc., 

of  fact   to   be  determined   by  the  R.   Co.    v.  Cross,   (Kan.    1897),  49 

jury  ;   and    in   a  case  where   the  Pac.  Rep.  599, 
view  is  obstructed  by  high  banks.        Railroad   Crossing    in    Street — 

which  prevent  a  person  approach-  Contributory  Negligence. — Where 

ing    the    crossing    from    seeing  a  party  with  no  defect  in  his  sight 

along-  the  track  for  any  consider-  or  hearing  attempts  to  cross  a  rail- 
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road  track  at  a  street  crossing'  in  Cross,  (Kan.  1897),  49  Pac.  Rep« 

a  city,  without  looking  or  listening'  599. 

for  the  approach  of  a  train,  and  is  Death  by  Wrongful    Act— Dam« 

struck  and  injured  by  a  train  mov-  ages— Who  May  Recover. — A  state 

ing  on   said   railroad,   his    negli-  statute  provided  that  when  death 

gence  is  such  as  to  preclude  him  was  caused  by  the  default  of  an- 

f rom  recovering  damages  for  such  other,  the  party  suing,  if  entitled 

injury,   although  the  servants  of  to  damages,  **  shall  have  the  right 

the  railroad  may  have  been  negli-  to    recover   for    the    mental  and 

gent   in  failing  to  ring  a   bell  or  physical  suffering,  loss  of  time* 

blow   a   whistle   before    reaching  and  necessary  expenses  resulting 

said  crossing,  as  required  by  stat-  to  the  deceased  from  the  personal 

ute.     Berkeley  v,  C.  &  O.  Ry.  Co.,  injuries,  and  also  the  damages  re- 

(W.  Va.  1896) ,  26  S.  E.  Rep.  349.  suiting  to  the  parties  for  whose 

Same — Duties  of  Passers-by  and  use  and  benefit  the  right  of  action 

Company. — A  person   attempting  survives."^    Held^  that  the  inten- 

to  cross  a  railroad  track  at  a  street  tion  of  such  statute  was  merely  to 

crossing  in   a  city   and  the  com-  extend  the  scope  of  recovery,  and 

pany  owning  the  railroad    have  not  to  create  a  class  of  beneficia- 

mutual  and  reciprocal  duties  and  ries,  and  that  where  a  deceased 

obligations    in    such    case;     and,  wife  left  surviving  a  husband  and 

though   a  train   has  the  right  of  next  of  kin,   the  husband  was  en* 

way,  the  same  degree  of  care  and  titled  to  a  recovery  to  the  exclu- 

diligence  to  avoid  collision  is  due  sion  of  the  next  of   kin.     Chatta- 

from   both.     Berkeley  v,   C.  &  O.  nooga  Electric  Rv.  Co.   v,  John- 

Ry.   Co.,  (W.  Va.    18%),  26  S.  E.  son,  (Tenn.  18%),' 37  S.  W.  Rep. 

Rep.  349.  558. 

Same — Duty  of  Pedestrian. — It  Action  for  Death  of  Wife  by  Ad- 
is  the  duty  of  the  pedestrian  at  ministrator. — The  surviving  hns- 
the  street  crossing  of  a  railroad  to  band,  as  such,  cannot  maintain 
look  carefully  for  an  approaching  an  action  to  recover  for  such 
train,  and,  if  the  view  is  obstruct-  death,  but  must  sue  as  adminis- 
ed,  to  listen  before  attempting  to  trator,  under  the  Tennessee  stat- 
cross  the  track;  otherwise  he  will  ute.  Chattanooga  Electric  Ry.  Co. 
himself  be  guilty  of  negligence,  v,  Johnson,  (Tenn.  18%),  37  S.  W. 
which   will  prevent   his  recovery  Rep.  558. 

for  an  injury  received  in  crossing.  Death  by  Wrongful  Act — Reme- 

Berkeley  v.  C.  &  O.  Ry.  Co.,  (W.  dy— Indictment— Civil  Action.— An 

Va.  18%) ,  26  S.  E.  Rep.  349.  indictment  against  a  railroad  cor- 

poration  for  negligently  causing 

5.  DEATH  BY  WRONGFUL  ACT.  '^l^^^^.l  ^lVT.^^y  l^X 

Action  for  Death  of  Minor  Son  by  a  civil  suit  for  damages.    State 

— Damages. — In  an  action  brought  v,  Maine  Cent.  R.  Co.,  (Me.  1897), 

by  parents  against  a  railway  com-  38  Atl.  Rep.  158. 

pany  to  recover  damages  for  neg-  

ligently  causing  the  death  of  their  g  FELLOW  SERVANTS. 
minor  son,  the  jury  are  not  neces- 
sarily restricted  to  an  allowance  Fellow  Servants  —  Fireman  and 
of  the  value  of  the  son's  services  Engineer — Presumption  —  Burden 
during  minority,  but  may  take  of  Proof. — In  an  action  by  a  fire- 
into  consideration  pecuniary  ben-  man  against  a  railway  company 
efits  which  the  parents  may  rea-  to  recover  for  personal  injuries 
sonably  be  expected  to  receive  received  through  the  negligence 
from  him  after  reaching  his  ma-  of  the  engineer  in  charge  of  plain- 
jority.     Atchison,   etc.,   R.  Co.  z'.  tiff's  engine,  the  presumption  is 

that  the  plaintiff  and  such  engi- 
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neer  were  fellow  servants,  and  poration— Remedy.— A  survey  of 
the  burden  of  proof  is  on  the  plain-  the  contemplated  route  of  a  rail- 
tiif  to  show  that  they  were  not.  road  was  made,  and  the  land  em- 
Kansas  City,  etc.,  Ry.  Co.  v.  braced  was  subsequently  pur- 
Becker,  (Ark.  1897),  39  S.  W.  chased  by  the  railroad,  the  def  end- 
Rep.  358.  ant  in  error.  Application  being 
oame — Construction  of  Statute,  made  by  the  company  that  filed 
— A  state  statute  provided  that  all  said  survey  for  commissioners  to 
persons  eng-aged  in  the  common  condemn  the  land,  and  it  appear- 
service  of  railway  corporations  ing  that  the  charter  of  such  com- 
who,  while  so  engaged,  ''are  pany  forbade  it  to  take  land  held 
working  together  to  a  common  by  another  corporation,  held,  that 
purpose,  of  same  grade,  neither  whatever  remedy  the  applicant 
of  such  persons  being  entrusted  had  was  in  equity,  and  that  it 
by  such  corporations  with  any  could  not  acquire  the  land  by  pro- 
superintendence  or  control  over  cedure  in  a  court  of  law.  Ameri- 
their  fellow  employees,  are  fellow  can,  etc.,  Nav.  Co.  v,  N.  Y.,  etc., 
servants  with  each  other."  Held,  R.  Co.  (N.  J.  18%)  35  Atl.  Rep. 
that  in  an   action   by  a  fireman  1118. 

against  a  railway  company  ta  re-  Extension  of  Street  across  Right 
cover  for  injuries  received  through  of  Way — Authority  of  City  Coun- 
the  negligence  of  an  engineer  of  cil. — A  state  statute  provided  that 
such  company  there  could  be  no  the  common  councils  of  cities 
recovery  if  neither  the  fireman  might  enter  upon  and  condemn 
nor  the  engineer  had  superinten-  the  right  of  way  or  other  lands  of 
dence  or  control  of  the  other,  any  railroad  company,  person  or 
Kansas  City,  etc.,  R.  Co.  v.  Beck-  corporation  passing  through  the 
er,  (Ark.  1897),  39  S.  W.  Rep.  358.  city  for  street  or  alley  purposes. 
Same — Injuries  to  Employees —  whether  such  right  of  way  or 
Disregard  of  Rules — Liability  of  lands  were  occupied  or  used  or 
Company. — A  freight  train  run-  not,  upon  payment  of  damages, 
ning  under  telegraphic  orders.  Held,  that  under  such  statute  the 
without  any  schedule  or  time  card,  common  council  of  a  city  is  au- 
collided,  through  the  negligence  thorized  to  open  a  street  across  the 
of  the  engineer  and  conductor  right  of  way  of  a  railway  company 
and  their  failure  to  observe  the  without  regard  to  the  use  to  which 
rules  of  the  company,  with  a  reg-  such  right  of  way  is  already  de- 
ular  local  freight,  injuring  a  voted,  and  however  inconsistent 
brakeman  thereon,  field,  that  the  two  uses  may  be.  City  of 
the  fact  that  the  train  was  run-  Terre  Haute  v.  Evansville,  etc., 
ning  without  schedule  was  not  R.  Co.,(Ind.  1897),  46N.  E.  Rep.  77. 
sufficient  evidence  to  justify  an  Condemnation — Damages. — The 
inference  that  the  company  had  provision  of  an  act  for  the  assess- 
thereby  relieved  those  in  charge  ment  of  damages  for  the  con- 
of  the  train  from  regarding  the  demnation  of  property  that  the 
rules  so  as  to  entitle  the  brake-  commissioners  shall  estimate  the 
man  to  recover  from  the  company  damages  to  all  of  the  real  es- 
for  injuries  caused  by  the  negli-  tate  injuriously  affected,  and 
gence  and  disregard  of  the  con-  shall  assess  the  damages  done 
ductor  and  fireman  for  the  rules,  thereto  and  report  the  value  of 
they  being  his  fellow  servants,  the  property  to  be  appropriated, 
Northern  Pac.  R.  Co.  et  aL  v,  and  the  damages  to  propert5' 
Poirier,  17  Sup.  Ct.  Rep.  741.  "where   no  part   thereof  is  to   be 

taken,"  are,  in  estimating  dam- 

^    cMiticiiT  noMAiii  ages  for  the  opening  of  a  street 
7.  EMINENT  DUMAIN.  across  the  right  of  way  of  a  rail- 
Condemnation  of  Land  of  Cor-  way  company,  to  be  construed   in 
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connnection  with  the  provision  in  of  the  state  for  over  40  years,  it 

the  statute  authorizing  ^such  con-  will  be  regarded  as  settled.     City 

demnation  that  buildings,   struc-  of    Terre    Haute    v,    Evansville, 

tures,  or  other  things  on  the  right  etc.,  R.  Co.,  (Ind.  1897),  46  N.  E. 

of  way  or  other  lands  of  a  railway  Rep.  77. 

company     may    be   taken    down,  Condemnation  of  Right  of  Way 

appropriated,    or    removed    upon  — Sufficiency  of  Petition. — A  peti- 

payment    of    damages,    and    the  tion  to  condemn  a  right  of  way 

damages  to  be  assessed  under  the  which  alleges  a  failure  to  agree 

statutes  so  construed  together  are  with  the  only  persons  who  could 

not  limited  to  the  value  of  the  real  convey  a  title  to  the  right  of  way 

estate  actually  taken,  but  include  is  not  defective  for  failure  to  al- 

all  damages.     City  of  Terre  Haute  lege  any   attempt  to  agree  with 

V,  Evansville,  etc..  R.  Co.,  (Ind.  one  holding  a  vendor's  lien  on  the 

1897),  46  N.  E.  Rep.  77.  land   through  which   the  right  of 

Condemnation   of  Property  De-  way    is  sought.     Thomas  v.   St. 

voted  to  Public   Use  for    Second  Louis,  etc.,  Ry.  Co.,  (111.  1897),  46 

Public  Use.— While  the  legislature  N.  E.  Rep.  8. 

of  a  state  may  not  amend  or  other-  Same  —  Averments  of  Owner- 
wise  materially  modify  the  special  ship  of  Land. — In  such  proceeding 
charter  of  a  corporation,  unless  the  petitioner  is  required  only  to 
the  power  is  expressly  reserved,  set  forth  the  names  of  the  persons 
yet  the  property  of  a  corporation  interested  in  the  premises  as  far 
devoted  to  public  use  is  subject  to  as  known,  and  need  not  decide  in 
condemnation  for  a  second  public  advance  on  the  validity  of  the  ti- 
use  at  the  will  of  the  legislature,  ties  of  contending  claimants. 
City  of  Terre  Haute  z/.  Evansville,  Thomas  i/.  St.  Louis,  etc.,  Ry.  Co., 
etc.,  R.  Co.,  (Ind.  1897),  46  N.  E.  (111.  1897).  46  N.  E.  Rep.  8. 
Rep.  77.  Same— Previous  Title    of   Peti- 

Special  Charters — Eminent  Do-  tioner — Effect.— The  fact  that  the 
main — Right  of  States. — While  the  petitioner  had  previously  acquired 
special  charter  of  a  railway  com-  title  to  the  land  through  which 
pany  is  a  contract  with  the  state,  such  right  of  way  is  sought,  and 
the  exercise  of  the  right  of  emi-  the  title  had  failed  by  the  fore- 
nent  domain  by  a  state,  or  under  closure  of  a  mortgage  does  not  in- 
its  authority,  is  not  an  interfer-  terfere  with  its  power  to  condemn, 
ence  with  the  inviolability  of  such  Thomas  v,  St.  Louis,  etc.,  Ry.  Co., 
contract,  as  all  contracts  are  made  (111.  1897),  46  N.  E.  Rep.  8. 
subject  to  such  right.  City  of  Same — Defenses. — In  such  pro- 
Terre  Haute  v,  Evansville,  etc.,  ceeding  it  appeared  that  there 
R.  Co.,  (Ind.  1897),  46  N.  E.  was  pending  a  suit  in  forcible  de- 
Rep.  77.  tainer  to  oust  the  petitioner  from 

Appointment  of  City  Commis-  its  right  of  way  brought  by  the 

sioners  by  Circuit  Judges — Con-  holder  of  a  vendor's  lien   on  the 

stitutional  Law. — In  giving  to  cir-  property  and  that  the   petitioner 

cuit  judges  the  power  to  appoint  was  defending  that  suit.      Heldy 

city  commissioners, the  legislature  that  the  fact   that  the   petitioner 

of   a  state   does  not   infringe  the  did  not  confess  the  action  of   the 

right    of    local    self-government  lienholder  and  leave  the  premises 

nor  confer    a    power   unconstitu-  did  not  prevent  it  from  paying  for 

tional  in  that  it  transgresses  the  them.     Thomas  v,  St.  Louis,  etc., 

constitutional   inhibition   against  Ry.  Co.,  (111.  1897), 46  N.  E.  Rep.  8, 

conferring  executive  power  upon  Same. — The    question    whether 

the  judiciary,  and  where  the  prac-  the  petitioner,  a  railway  company, 

tice  of   the   legislature  in  giving  was     improperly    exercising     its 

such  power  to  the  judges  has  been  franchise  is,  while  it  retains  such 

followed  by  all  of  the  departments  franchise,  a  question  between  it 
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and  the  state  which  can  only  be  Same  — Same  —  Knowledge    of 

raised  by  the  people  in  a  proceed-  Danger. — While  a  trainman  ordi- 

ing"  instituted  for  that  purpose,  narily  cannot  recover  for  injuries 

and  cannot  be   raised  in  condem-  arising-  from  perils  that  are  obvi- 

nation   proceedings.      Thomas  v,  ous,  yet   the   mere  fact  that   the 

St.  Louis,  etc.,  Ry.  Co.,  (111.  1897),  switchman  had  seen  and  handled 

46  N.  E-  Rep.  8.  the   switch  does    not   necessarily 

Same — Evidence — Error. — Prob-  show  that   he   had  such  informa- 

able  error  in  admitting  evidence  tion    as  would   charge    him  with 

in  such  proceeding  as  to  the  value  knowledge  of  the  dangerous  prox- 

of  the  land  some  years  after  the  imity  of  the  same  when  the  spear 

taking  of  possession   is  cured  by  on  the  top  of  the  switch  was  turn- 

an  instruction  to  the  jury  that  on  ed  towards  the   track,  and  is   not 

fixing  the  value  of  the  land  taken  conclusive  evidence  of  contribu- 

they  are  confined   to  the  value  at  tory  negligence.     Southern  Kan. 

the  time  the   petitioner  took  pos-  Ry.  Co.   v,  Michaels,  (Kan.  1896), 

session.      Thomas    v.   St.    Louis,  46  Pac.  Rep.  938. 

etc.,  Ry.  Co.,  (111.  1897),  46  N.  E.  Same — Negligence. — An     ordi- 

Rep.  8.  nary  push  car  was  carried  by  the 

Eminent  Domain — Filing  of  Sur-  employees  of  a  railroad  company 
vey  —  Pre-emption.— By  filing  a  a  safe  distance  from  the  track,  and 
survey  in  the  office  of  the  secre-  there  blocked  in  the  ordinary  way 
tary  of  state  of  the  contemplated  to  prevent  it  drifting  towards  the 
route,  a  railroad  or  similar  com-  track.  Afterwards  six  or  eight 
pany  obtains  a  pre-emption  of  the  boys,  not  connected  with  the  rail- 
land  embraced  in  it.  American,  road  company,  took  it  from  the 
etc.,  Nav.  Co.  v,  N.  Y.,  etc.,  R.  position  in  which  it  was  left,  and 
Co.,  (N.  J.  1896),  35  Atl.  Rep.  1118.  attempted  to  put  it  upon  the  track, 

but,  before  doing  so,  they  were  in- 

8.  MASTER  AND  SERVANT.  ^ll^^oX  crose%T?he^3 
Master  and  Servant — Assump-  Shortly  afterwards  a  switch  en- 
tion  of  Risk. — A  servant,  by  his  gine,  upon  which  a  yard  clerk  was 
contract  of  employment,  assumes  riding,  came  along,  and  collided 
the  ordinary  risks  and  dangers  with  the  push  car,  and  injured  the 
incident  thereto.  Chicago,  etc.,  yard  clerk.  In  an  action  to  re- 
R.  Co.  V,  Soderburg,  (Neb.  1897),  cover  for  the  injury,  it  is  held  that 
70  N.  W.  Rep.  230.  the  company  was  not  negligent  in 
Same — Switch  Stand  near  Track  leaving  the  push  car  as  it  did,  and 
—Negligence— Question  for  Jury. —  without  other  locks  or  guards. 
The  placing  and  maintenance  of  Atchison,  etc.,  R.  Co.  v,  Slattery, 
a  switch  stand  on  the  top  of  which  (Kan.  18%),  46  Pac.  Rep.  941. 
there  is  an  arrow  or  spear  17  Automatic  Car  Couplers  —  Ne- 
inches  long,  and  which,  when  braska  Statute. — The  act  requir- 
turned  towards  the  track,  is  so  ing  railway  companies  to  equip 
close  as  to  knock  trainmen  from  their  cars  with  automatic  couplers 
the  ladder  on  the  side  of  the  cars,  (Bess.  Laws  Neb.,  1891,  c.  19)  per- 
when  engaged  in  the  perform-  mitted  railway  companies  to  use 
ance  of  their  duties,  is  negligence  cars  not  so  equipped  untilJanuary 
on  the  part  of  the  railroad  com-  1,  1895,  and  prior  to  that  it  for- 
pany,  and,  under  the  circum-  bade  only  the  originally'  putting- 
stances  of  this  case,  warranted  in  use  in  this  state  of  a  new  car 
the  submission  of  the  question  to  not  so  equipped,  or  of  a  car 
the  jury  whether  or  not  it  was  a  which  had  been  in  the  shops 
case  of  gross  negligence.  South-  for  general  repairs  or  for  repairs 
ern  Kan.  Ry.  Co;  ^'.  Michaels,  necessitating  a  new  drawbar  after 
(Kan.  1896),  46  Pac.  Rep.  938.  the  passage  of  the  act.  Thompson 
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V.  Missouri  Pac.   Ry.  Co.,  (Neb.    case  where  a  brakeman  is  injured 
1897),  71  N.  W.  Rep.  61.  by  a  defective  coupling'  on  a  car 

Injuries  to  Employee — Defective  which  he  has  habitually  handled 
Couplings— Negligence — Question  for  a  long-  period  of  time,  with 
for  Jury. — In  an  action  against  a  knowledge  of  the  defect,  and  with- 
railway  company  to  recover  for  out  protest  on  his  part  or  promise 
the  death  of  a  brakeman,  the  evi-  to  repair  on  the  part  of  his  master, 
dence  tended  to  show  that  plaint-  Thompson  v.  Missouri  Pac.  Ry. 
iff's  intestate,  a  brakeman,  under-  Co.,  (Neb.  1897).  71  N.  W.  Rep.  61. 
took  to  couple  a  freight  car  equip-  Sanrie— Couplers  on  Foreign  Cars 
ped  with  link  and  pin  coupler  to  a  — Assumption. — That  a  car  be- 
coachequipped  with  a  Miller  hook;  longing  to  a  road  other  than  the 
the  coupling  bars  slipped  by  one  one  on  which  a  brakeman  is  em- 
another,  leaving  a  space  of  about  ployed  is  equipped  with  double 
12  inches  between  the  ends  of  the  deadwoods  or  buffers  is  a  fact 
cars;  that-there  was  on  the  freight  which  is  open,  apparent,  and  ob- 
car  a  bolt  projecting  several  inches  vious  to  any  person  attempting'  to 
from  the  end  of  the  car  and  be-  couple  the  car ;  hence,  any  risk 
yond  the  end  of  the  nut.  Plaint-  attendant  on  such  coupling  is  of 
ifF's  intestate  was  killed  by  the  the  hazards  incident  to  the  duty, 
collision.  The  only  wounds  due  and  assumed  by  the  employee ; 
immediately  to  the  collision  were  and  this  is  true  notwithstanding- 
a  bruise  over  the  heart  the  size  of  the  cars  in  general  use  on  the  road 
a  silver  dollar,  and  a  smaller  on  which  the  brakeman  is  em- 
bruise  on  the  back  opposite  the  ployed  are  equipped  differently, 
first.  The  bolt  was  so  situated  or  with  single  deadwoods.  Chica- 
that  as  he  stood  between  the  cars  go,  etc.,  R.  Co.  2/.  Curtis,  (Neb. 
it  would  strike  him  about  where  1897) ,  71  N.  W.  Rep.  42. 
the  wound  was  found.  //if/</,  that  Same  —  Defective  Appliances  — 
the  case  should  have  been  submit-  Negligence^Asslimption  of  Risk.— 
ted  to  the  jury  on  the  question  of  Where  an  action  is  broug-ht 
negligence  in  the  construction  of  against  a  railroad  company  by  one 
the  car  with  reference  to  the  bolt,  of  its  employees  for  personal  in- 
and  as  to  this  being  the  proximate  juries  alleged  to  have  resulted 
cause  of  his  death,  the  car  not  be-  from  the  negligence  of  the  former 
ing  one  with  which  he  was  famil-  in  furnishing,  for  the  use  of  the 
iar,  and  it  not  being  shown  that  latter,  defective  machinery  and 
such  a  construction  was  common  appliances,  in  the  use  of  which, 
among  the  cars  he  habitually  han-  without  fault  on  the  part  of  the 
died.  Thompson  v,  Missouri  Pac.  latter,  he  was  injured ;  and  a 
Ry.  Co.,  (Neb.  1897),7l  N.  W.  Rep.  motion  for  a  nonsuit  is  made  at 
61.  the   close  of  the   plaintiff's  case. 

Master  and  Servant — Defective  upon  the  sole  ground  that  admit- 
Appliances — Assumption  of  Risk,  ting  the  defendant's  neglig-ence, 
— If  the  machinery,  tools,  or  ap-  the  defect  complained  of  was  so 
pliances  furnished  a  servant  by  apparent,  and  the  use  of  the 
his  master  are  obviously  defective  appliance  so  manifestly  danger- 
and  dangerous,  and  the  servant,  ous,  as  that  the  plaintiff  knew,  or 
notwithstanding,  continues  in  the  by  the  exercise  of  ordinary  dili- 
service,  he  thereby  assumes  the  gence  could  have  known,  not  only 
risks  of  any  injury  which  he  may  of  its  existence,  but  of  the  danger 
sustain  by  reason  of  such  defec-  attendant  upon  its  use,  and  was 
tive  appliances.  Railway  Co.  v.  consequently  himself  g-uilty  of 
Baxter,  60  N.  W.  1044,  42  Neb.  contributory  negligence  in  con- 
793,  followed.  And  while  there  tinning  the  use  of  such  appliance, 
are  certain  exceptions  to  this  gen-  in  determining  whether  the  non- 
eral  rule,  they  do  not   apply  to  a    suit  moved   should    be    awarded. 
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knowledge  of  the  defect  and  of  the  ever  pays  them.  Denver,  etc.,  R. 
dangerous  character  of  the  appli-  Co.  v,  Ivorentzen,  79  Fed.  291, 
ance  are  both  necessary  con sidera-  citing.  City  of  Indianapolis  v, 
tions;  and,  even  though  it  might  Gaston,  58  Ind.  227;  Klein  v, 
appear  that  the  defect  was  known  Thompson,  19  Ohio  St.  571 ;  Penn- 
to  the  employee,  a  nonsuit  should  sylvania  Co.  v,  Marion,  104  Ind. 
not  be  awarded,  unless  it  further  239,  3  N.  E.  874. 
appeared  either  that  the  plaintiff  Consolidation  of  Railroads  — 
actually  knew  that  the  continued  Abatement  and  Revival  of  Actions, 
use  of  the  defective  appliance  was  — When,  after  the  institution  of 
dangerous,  or  that  the  defect  suit  against  a  railway  company, 
complained  of  rendered  the  use  of  its  legal  existence  is  terminated 
the  appliance  so  obviously  dan-  by  consolidation  with  other  like 
gerous  as  that  a  person  of  his  companies,  and  the  action  in  con- 
intelligence  and  understanding  sequence  abates,  a  new  peti- 
could  readily  perceive  the  danger,  tion  is  filed  against  the  consoli- 
If  in  such  case,  upon  the  question  dated  company  as  successor  to 
of  notice,  whether  actual  or  im-  the  liabilities  of  the  others,  which 
puted,  either  as  to  the  defect  or  appears  to  be  in  commencement 
the  dangerous  character  of  the  of  a  new  action,  and  not  in  con- 
defective  appliance,  the  evidence  tinuation  of  the  old  one,  and  a 
be  in  conflict,  or  inferences  there-  summons  in  the  form  of  original 
from  may  be  drawn  favorable  to  process  is  issued  against  and 
the  plaintiff,  nonliability  of  the  served  upon  such  consolidated 
defendant  cannot  be  adjudged  as  company,  apd  it  demurs  to  such 
matter  of  law.  Pitts  v,  Florida  petition,  and  moves  to  strike  the 
Cent.,  etc.,  R.  Co.,  (Ga.  1896),  27  same  from  the  files,  but  delays 
S.  E.  Rep.  189.  objection  to  the  lack  of  former  re- 
Injuries  to  Employee — Assump-  vivor  of  such  first  action,  and  its 
tion  of  Risk. — A  laborer  in  a  substitution  thereto,  until  its  an- 
gravel  pit,  familiar  with  the  na-  swer  to  such  petition  is  filed,  it 
ture  of  the  work  and  the  risks  at-  will  be  deemed  to  have  waived 
tendant  upon  it,  who  continues  to  the  lack  of  such  revivor  and  sub- 
work  beneath  a  frozen  bank  after  stitution,  and  be  held  as  defend- 
a  blast  had  been  set  off  and  where  ant  to  the  suit.  Curry  v,  Kansas, 
cracks  in  the  bank  could  have  etc.,  Ry.  Co.,  (Kan.  1897),  48  Pac. 
been  readily  seen  by  the  exercise  Rep.  579. 

of  proper  caution,  will  be  held  to  Failure  of  Employee  on  Engine 

have  assumed  the  risks  attendant  to   Keep    Look-out — Negligence — 

upon  the  work,  and  cannot  recover  Instructions. — An  employee  of  a 

for  injuries   received  by  the  fall-  railroad  company,  not   on    duty, 

ing-in  of  the   bank.     Larsson  v,  but    simply     being     transported 

McClure,    (Wis.   1897),   70  N.    W.  upon  a  locomotive,  is  not  required 

Rep.  662.  to  look  out   for  obstacles  on  the 

track,  and  his  failure  to  do  so  is 

9.  MISCELLANEOUS.  °o*  imputable  to  the  company  as 

negligence  ;  but  a  request  embody- 
Damages. — The  liability  of  the  ing  this  principle  was  properly  re- 
defendant  company  for  the  ex-  fused,  when  it  contained,  in  addi- 
penses  incurred  by  plaintiff  for  tion,  or  could  reasonably  be  con- 
doctor's  drugs,  nursing,  etc.,  rests  strued  as  containing,  a  statement 
upon  the  ground  that  they  were  by  the  court  to  the  eflFect  that  an- 
rendered  necessary  by  its  neglect  other  employee  actually  on  duty 
of  duty,  and  that  liability  is  not  upon  the  locomotive  was  exercis- 
altered,  no  matter  what  arrange-  ing  due  diligence.  Middle  (Georgia, 
ment  the  plaintifi^  may  have  made  etc.,  R.  Co.  r.  Reynolds,  (Ga.  1896), 
for  their  payment,  or  whether  she  26  S.  E.  Rep.  61. 
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Fires— P recaution s — Duty  of  Atchison,  etc.,  R.  Co.  v,  Slattcry, 
Company  —  Province  of  Jury. —  (Kan.  18%),  46  Pac.  Rep.  941. 
When  the  leg-islature  has  author-  Negligence  —  Evidence  —  Ques- 
ized  railroad  companies  to  use  the  tion  for  Jury. — When  a  g-iven  state 
dangerous  element  of  fire  for  en-  of  facts  is  such  that  reasonable 
g'enderiug  steam  for  the  propul-  men  may  differ  upon  the  question 
aion  of  trains,  and  has  enacted  whether  there  was  negligence  or 
regulations  in  respect  to  the  pre-  not,  the  determination  of  the  mat- 
cautions  to  be  taken  to  prevent  ter  is  for  the  jury.  But  when  the 
the  escape  of  fire  from  the  smoke-  facts  are  such  that  all  reasonable 
stacks  of  their  engines,  held^  that  men  must  draw  from  them  the 
such  leg-islative  regulations  define  same  conclusion, — when  there  is 
and  limit  the  duty  of  the  compa-  no  room  for  two  reasonable  opin- 
nies  in  respect  to  the  precautions  ions  about  it, — then  it  becomes  a 
required  against  such  escape  of  question  of  law  for  the  court, 
fire.  Held,  further,  that  it  is  er-  Raines  z'.  Railway  Co.,  39  W.  Va. 
ror  to  permit  a  jury  to  determine  SO,  syllabus  2  and  3;  Klinkler  v. 
whether  or  not,  on  account  of  ex-  Wheeling  Steel,  etc.,  Co.,  ( W.  Va. 
cessive  drought  rendering  the  1897),  27  S.  E.  Rep.  237. 
communication  of  fire  more  easy.  Negligence — Proof. — To  sustain 
it  was  the  duty  of  such  companies  a  verdict  of  negligence,  it  must 
to  take  such  care  as  would  be  suf-  have  the  support  of  competent 
ficient  to  prevent  the  escape  of  positive  evidence  that  the  injury 
any  fire  from  the  smokestacks  of  complained  of  was  caused  by  the 
their  engines.  West  Jersey  R.  negligence  of  the  defendant,  or 
Co.  V.  Abbott,  (N.  J.  1897),  37  Atl.  such  negligence  must  be  fairly 
Rep.  1104.  and    reasonably    inferable    from 

Garnishment  in  Foreign  State  as  proved  or  conceded  facts.  Chi- 
Bar  to  Action  for  Same — Debt  in  cago,  etc.,  R.  Co.  v.  Soderburg, 
Kansas.— When  a  railway  com-  (Neb.  1897),  70  N.  W.  Rep.  230. 
pany  has  been  duly  garnished  and  Personal  Injuries — Physical  Ex- 
held  liable  in  another  state,  and  amination — Refusal  to  Order. — 
has  paid  as  garnishee  a  debt  due  The  court  may,  in  the  exercise  of 
a  resident  of  Kansas,  it  may  in-  a  sound  judicial  discretion,  re- 
terpose  such  garnishment  pro-  quire  a  plaintiff  seeking  to  recover 
ceediugs  and  payment  in  bar  of  for  personal  injuries  to  submit  to 
the  prosecution  of  another  action  a  physical  examination  ;  but 
for  the  same  debt  in  Kansas,  al-  where  the  application  is  not  made 
though  by  the  laws  of  Kansas  until  after  the  close  of  plaintiff*8 
such  debt  is  exempt  from  gar-  evidence,  and  no  reason  is  shown 
nishment.  Union  Pac.  Ry.  Co.  v»  for  the  delay  in  making*  the  ap- 
Baker,  (Kan.  App.  1897),  47  Pac.  plication,  nor  any  showing-  as  to 
Rep.  563.  the  necessity  for  such  an  exami- 

Negligence — Disregard  of  Rule  nation,  it  will  not  be  error  to  re- 
— Custom — Effect. — Ordinarily,  fuse  the  application.  Southern 
the  willful  disobedience  of  a  rule  Kan.  Ry.  Co.  v.  Michaels,  (Kan. 
which  is  operative  should  be  held  18%),  46  Pac.  Rep.  938. 
as  negligence  on  the  part  of  an  Failure  to  Fence  Right  of  Way — 
employee  of  a  railroad  company ;  Rights  of  Landowner. — A  party 
but  where  the  rule  is  habitually  who  has  given  to  a  railway  corn- 
disregarded,  and  a  different  prac-  pany  the  notice  to  build  a  fence 
tice  has  long  been  followed  by  the  between  its  right  of  way  and  his 
employees,  with  the  knowledge  adjoining  land,  prescribed  in  the 
and  approval  of  the  managing  proviso  to  section  1,  art.  1,  c.  72, 
officers  of  the  company,  the  rule  Comp.  St.,  Neb.,  must,  to  be  en- 
must  be  regarded  as  inoperative,  titled  to  recover  in  an  action  for 

the    reasonable    expense    of    the 
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erection  of  the  fence  after  failure  be  charged  with  the  lien  is  sitn- 

of  the  company  so  to  do,   show  ated,    a    just   and    true    account 

that  the  fence  built  by  him  along  of      the       demand      due       him, 

the  right  of  way  complies    with  after       allowing       all        credits, 

the  requirements  of  said  section,  and  containing  a  correct  descrip- 

Chicago,  etc.,    R.    Co.    v.    Lyon,  tion  of  the  property  to  be  charged 

(Neb.  1897),  70  N.  W.  Rep.  261.  with  said  lien.    Held  that,  where 

Railroads  —  Construction  —  Lien  a  subcontractor  performs  labor  on 

for   Labor — Liability   of  Owner. —  one  section  only  of  a  railroad,  the 

Comp.  Laws,  ^  5471,  gives  a  lien  ''property  to  be  charged"  with  his 

to  one  who  performs  labor  in  the  lien  is  the  entire  road,   and   not 

construction  of  a  railroad  under  a  merely  the  one  section.     Adams 

contract  with  the  owner,  contrac-  v,  G.  I.  &  W.  C.  R.  Co.,  (S.  Dak. 

tor,    or    subcontractor,  jand   pro-  1897) ,  72  N.  W.  Rep.  577. 

vides  that  such  person  may   file  Removal  of  Causes— Local  Pre- 

with  the  clerk  in  the  county  where  judice. — A  defendant,  a  citizen  of 

the  property  is  situated,  within  60  another  state,  desiring  a  removal 

days  after  the  last    day    of    the  of  the  cause  to  a  federal    court 

month  in  which   such   labor  was  upon  the  ground  of  local  influence 

performed,  a  lien  which  shall  be  and  prejudice,  submitted  affidavits 

binding  on  the  erection,  excava-  showing  that  a  few  years  before 

tion,  embankment,  bridges,  road-  there    was    a    bitterly    contested 

bed,  or  right  of  way,  and  on  the  litigation  between  the  city  where 

land,    etc.,     *'  in     the    county    or  the  cause  was  to  be  tried  and  the 

judicial  subdivision  in  which  the  predecessor     of     the     defendant, 

same  is  filed.     In  case  the  lien  is  during    the     progress    of    which 

sought  to  be  enforced  against  the  there  was  almost  a  riot,  and  sev- 

owner,  the  liability  shall  not  be  eral  of  the  servants  of  the  prede- 

greater  than  his   liability  would  cesser    were    arrested    in    conse- 

have  been  to  the  contractor  at  the  quence    of    the    litigation  ;    that 

time  the  labor  was  performed,"  litigation  still  existed  between  the 

etc.    Held,  that  the  liability    of  city   and  the    defendant;    and  a 

the  owner    for    labor    performed  number  of  respectable  witnesses, 

under  a  contract  with  a  contractor  apparently  disinterested,  testified 

or  subcontractor  is  limited  to  the  that  the  defendant  could   not  ob- 

amount  due  from   the    owner  to  tain  justice  in  the  county.     Held, 

such  contractor  or  subcontractor  that  the  action  should  be  removed 

under  the  contract  or  subcontract  on  the  ground  of  local  prejudice, 

at  the    time    the    services    were  notwithstanding    the     fact     that 

performed.     Adams  v,  G.  I.  &  W.  there  is  testimony   on   behalf  of 

C.  R.  Co.,  (S.  Dak.  1897),  72  N.  W.  the  plaintiff  that  no  feeling  exists 

Rep.  577.  against  the  defendant.      Herndon 

Same — Same — Same  —  Property  z/.  Southern  R.  Co.,  76  Fed.  Rep. 

Liable  to  Subcontractor's  Lien. —  398. 

Comp.  Laws,  §5485,  declares  every  Relief  Associations —  Release  — 
person  aiding  to  construct  a  rail-  Validity  of  Contract. — The  contract 
road  pursuant  to  a  contract  not  signed  by  an  employee  of  the  rail- 
made  "directly  with  the  owner,  road  company  on  becoming  a 
proprietor,  his  agent  or  trustee,"  member  of  what  was  known  as 
to  be  a  "subcontractor.'*  Section  the  "Burlington  Voluntary  Relief 
5470  requires  that,  in  order  to  Department,"  to  the  effect  that  if 
avail  himself  of  the  benefit  of  the  he  should  be  injured,  and  receive 
mechanic's  lien  law,  he  must  file  moneys  from  the  relief  fund  of 
with  the  clerk  of  the  circuit  court  said  relief  department  on  account 
of  the  county  or  judicial  subdi-  thereof,  the  acceptance  of  such 
vision  in  which  the  building,  moneys  should  operate  as  a  re- 
erection,  or  other  improvement  to  lease    of    such    employee's  claim 
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against  said  railroad  company  for  sion  of  surface  water  by  the  con- 
damages  because  of  such  injury,  struction  of  ditches,  in  addition  to 
construed,  and  held:  (1)  that  such  the  g-eneral  denial  that  the  de- 
contract  of  an  employee  did  not  fendant  in  error  had  sustained 
lack  consideration  to  support  it ;  any  damages,    and   that    it    had 

(2)  that  the  promise  made  by  the  been  guilty  of  any  negligence  in 
employee  to  the  relief  department  constructing  its  ditches,  the  rail- 
for  the  benefit  of  the  railroad  road  company  interposed  the  de- 
company  was  available  to  the  lat-  fense  that  the  damages  claimed 
ter  as  a  cause  of  action  or  defense;  resulted   from  a  rainstorm  so  un- 

(3)  that  such  contract  was  not  precedeuted  as  to  amount  to  the 
contrary  to  public  policy  ;  (4)  that  act  of  God.  The  district  court  in- 
the  effect  of  such  contract  was  not  structed  the  jury  that,  if  the  rail- 
to  enable  the  railroad  company  to  road  company  had  failed  to  estab- 
exonerate  itself  by  contract  from  lish,  by  a  preponderance  of  evi- 
liability  for  the  negligence  of  it-  dence,  the  defense  interposed, 
self  or  servants  ;  (5)  that  the  em-  they  should  find  for  the  defendant 
ployee  did  not  waive  his  right  of  in  error.  Held,  that  the  giving  of 
action  against  the  railroad  com-  the  instruction  was  reversible  er- 
pany  in  case  he  should  be  injured  ror.  Fremont,  etc.,  R.  Co.  v. 
by  its  negligence  by  the  execution  Harlin,  (Neb.  1897),  70  N.  W.  Rep. 
of  the  contract ;   (6)   that  it  is  not  263. 

the  execution  of  the  contract  that  Same — Overflow — Extraordinary 
estops  the  injured  employee,  but  Flood — Question  for  Jury. — In  an 
his  acceptance  of  moneys  from  the  action  against  a  railway  company 
relief  department  on  account  of  for  injuries  to  land  caused  by  an 
his  injury  after  his  cause  of  action  overflow,  the  question  as  to 
against  the  railroad  on  account  whether  the  rainstorm  which  pro- 
thereof  arises.  The  doctrine  an-  duced  the  injury  was  such  an  ex- 
nounced  in  the  second  paragraph  traordinary  flood  as  to  relieve  the 
of  the  syllabus  to  the  opinion  in  company,  was  for  the  jury.  Geor- 
the  case  of  Railroad  Co.  z/.  Bell,  62  gia  R.,  etc.,  Co.  v,  Bohler,  (6a. 
N.  W.  314,  44  Neb.  44,  approved  1896) ,  26  S.  E.  Rep.  739. 
and  followed.  Chicago,  etc.,  R.  Diversion  of  Surface  Water — 
Co.  z'.  Curtis,  (Neb.  1897),  71  N.  Petition— Sufficiency.— A  plaintiff 
W.  Rep.  42.  alleged,  in  his  petition,  that  the 
Sleeping  Car— Baggage.— Por-  defendant,  a  railroad  company, 
ter  placed  plaintiff  *s  traveling  bag  carelessly  and  negligently  con- 
in  a  seat,  and  opened  the  window  structed  its  ditches  along  its  track 
opposite  the  seat  in  violation  of  through  the  lands  of  plaintiff  in 
the  company  *s  rule.  Plaintiff  left  such  a  manner  as  to  cause  the  snr- 
the  car,  his  wife  remaining  be-  face  waters  to  collect  in  said 
hind  near  the  seat.  The  bag  was  ditches  and  be  precipitated  on  the 
stolen.  Held,  the  plaintiff's  and  plaintiff's  land,  whereby  certain 
defendant's  negligence  were  ques-  of  his  crops  were  destroyed,  cer- 
tions  for  the  jury.  Dawley  v,  tain  of  his  trees  growing  on  said 
Wagner  Pal.,  etc.,  Co.,  (Mass.)  land  were  destroyed,  and  his  land 
47  N.  E.  Rep.  1024.  was  depreciated  in  value   by  the 

deposit  thereon  of  clay  and  sand. 

in    nvEREi  nw  Held,  (l).that,  because  of  the  gen- 

lu.  uvtKi-LUW.  ^^^j   allegation    of     the    railroad 

Injuries  to  Land— Act  of  God —  company's  negligence  in  con- 
Preponderance  of  Evidence — In-  structing  its  ditches,  the  petition 
structions— Error. — In  an  action  was  open  to  a  motion  to  make 
against  a  railroad  company  to  re-  more  definite  and  certain  ;  (2)  but 
cover  for  injuries  to  lands  alleged  that  the  general  allegation  of  neg- 
to  have  been  caused  by  the  diver-  ligence  was  good  as  against  a  de- 
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murrer,  and  therefore  the  petition  road  acrossi  the  lands  for  all  time ; 
stated  a  cause  of  action.  Fremont,  (3)  that  the  release  should  be 
etc.,  R.  Co.  V.  Harlin,  (Neb.  1897),  g'iven  the  same  effect  as  if  it  were 
70  N.  W.  Rep.  263.  a  judgment  rendered  in  a  condem- 

I injuries  to  Land  by  Diversion  of  nation  proceeding  instituted  by 
Surface  Water — Release  —  Con-  the  railroad  company  for  right  of 
structton  —  Damages.  —  A  land-  way  over  the  land  ;  (4)  that  in 
owner  conveyed  to  a  railroad  such  a  judgment,  and  therefore  in 
company  a  right  of  way  across  the  release,  were  not  included 
his  land.  The  conveyance  con-  damages  for  injuries  that  might 
tained  the  following  release :  afterwards  arise  as  the  result  of  a 
*'For  the  consideration  aforesaid,  negligent  construction,  mainte- 
do  hereby  release  and  discharge  nance,  or  operation  of  the  road ; 
the  said  party  of  the  second  part,  (5)  that  it  was  not  within  the 
its  successors  and  assigns,  from  contemplation  of  the  parties  to 
all  costs  and  damages  which  the  the  right  of  way  deed,  at  the  time 
said  party  of  the  first  part  has  it  was  executed,  that  the  railroad 
now  sustained  or  shall  at  any  time  company  would  negligently  con- 
hereafter  sustain  in  any  way  by  struct,  maintain  or  operate  its 
reason  of  the  construction,  build-  road  ;  (6)  that,  had  the  right  of 
ing  or  use  of  the  said  railroad.''  way  been  obtained  by  condemna- 
The  railroad  company  afterwards  tion,  the  landowner  in  that  pro- 
built  its  road  on  the  right  of  way  ceeding  could  not  have  been 
purchased,  and  in  so  doing  con-  awarded  damages  upon  the  theory 
structed  thereon  certain  ditches  that  he  might  in  the  future  sustain 
for  the  purpose  of  draining  its  injury  'by  reason  of  the  railroad 
roadbed.  Subsequently  the  land-  company's  negligently  construct- 
owner  conveyed  his  land  to  the  ing,  maintaining,  or  operating  its 
defendant  in  error,  and  he  sued  road  ;  (7)  that  the  defendant  *in 
the  railroad  company  for  dam-  error's  cause  of  action  arose  when 
ages,  alleging  that  said  ditches  the  injury  sued  for  occurred,  and 
were  negligently  constructed,  and  not  when  the  ditches  were  com- 
by  reason  thereof  they  conducted  pleted ;  (8)  whether  the  ditches 
the  surface  waters  collected  there-  were  properly  and  skillfully  con-' 
in  on  his  land,  destroyed  certain  structed  for  railroad  purposes  was 
of  his  crops  and  certain  of  his  not  the  material  issue  in  the  case  ; 
trees,  and  injured  his  land  by  (9)  and,  if  so  constructed,  that,  of 
depositing  sand  and  clay  thereon,  itself,  did  not  afford  the  railroad 
The  railroad  company  pleaded  the  company  a  complete  defense  to 
release  in  the  right  of  way  deed  in  the  action,  as  the  material  issue 
bar  of  the  action,  //eld:  (1)  that,  in  the  case  was  whether  the  rail- 
if  the  release  would  estop  the  road  company  had  so  constructed 
original  owner,  had  he  retained  its  ditches  as  to  unnecessarily 
the  land  and  brought  this  action,  and  negligently  injure  the  def end- 
it  would  likewise  estop  the  de-  ant  in  error  ;  (10)  that  the  meas- 
fendant  in  error ;  (2)  that  the  ure  of  the  defendant  in  error's 
true  construction  of  the  release  is  damages  was  the  value  of  his 
that  by  it  the  landowner  acknowl-  crops  destroyed,  the  value  of  his 
edged  satisfaction  for  the  value  of  trees  destroyed,  and  the  difference 
all  the  land  appropriated  by  the  in  value  of  his  land  immediately 
railroad  company  for  its  right  of  before  and  after  the  depositing  of 
way,  and  released  and  discharged  the  sand  and  clay  thereon.  Fre- 
it  from  all  damages  which  the  mont,  etc.,  R.  Co.  v,  Harlin,  (Neb. 
remainder  of  his  land  had  sus-  1897),  70  N.  W.  Rep.  263. 
tained  or  would  sustain  by  reason  Freshets — Overflow  of  Lands — 
of  the  non-negligent  construction.  Duty  of  Railroad  Company. — A 
maintenance,  and  operation  of  its    railroad  company,  in  the  construe- 
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tion  and  maintenance  of  its  cul-  make  out  a  case  of  prifna  facie 

verts    and  embankments,   is   not  negligence  is  on  the  plaintiff.     If 

bound    to    guard    against    everj  he  fails  to  do  this  upon  the  whole 

possible  contingency  which   may  evidence,  or  demurrer  to  the  evi- 

result  in  injury  to  the  property  of  dence  by  the  defendant,  judgment 

others ;  but  it  is  bound  to  so  con-  should  be  given  for  the  defendant, 

struct,  keep,  and  maintain  its  cul-  Talbott  v.  West  Virginia,  etc.,  Ry. 

verts  and  embankments  as   that  Co.,  (W.  Va.  1896),  26  S.   E.  Rep. 

the  accumulation  of  water  from  311. 

freshets,     which     in     the    usual  Same —  Negligence — Evidence. — 

course    of    events    are    likely    to  On  a  light,   moonlight    night,  a 

occur,  will    not  cause  breaks  in  passenger  train  of  cars  was  com- 

such    embankments,    and    conse-  ing  at   usual  rate  of  speed  on  a 

quent  inundation  of  lands  below,  clear,  straight  track,  where  a  mule 

In  guarding  against  such  injuries,  upon  the  track  could  be  seen  250 

it  is  incumbent  upon  the  company  yards  or  more.     A  mule  went  up  a 

to  take  into  consideration  the   cli-  fill  to  the  railroad  track  far  enough 

mate,    the     clearings     upon    the  in   front  of  the  engine  to   walk 

stream,  and  all  of  those  varying  along  the  track  in  the  direction 

conditions  peculiar  to  the  locality,  the  train  was  going,  some  40  feet 

and  which  might  tend  to  increase  before   the  engine  overtook  and 

the  fiow  of  the  stream  which  the  killed  it,  the  engineer  failing  to 

culvert    was  designed  to  accom-  ring  the  bell  or  blow  the  whistle, 

modate.      Georgia  R.  &  B.  Co.  v.  or  to  do  anything  to  prevent  the 

Bohler,  (Ga.  18%),  26  S.  E.  Rep.  accident,  if  possible.     Held  to  be 

739.  evidence  tending  to  prove  negli- 

Action  for  Injury  to  Land — Per-  gence  on  the  part  of  defendant, 
manent  Damages  —  Notice. — The  and,  in  the  absence  of  any  rebut- 
allegation  fn  the  complaint  in  an  ting  evidence,  is  deemed  sufficient 
action  to  recover  for  damages  to  to  support  a  verdict  for  the  plaint- 
land  that  the  fertility  of  the  land  iff.  Blankenship  z/.  Kanawha,  etc., 
was  almost  wholly  destroyed,  and  Ry.  Co.,  (W.  Va.  1897),  27  S.  E. 
thereby  rendered   unfit  for  agri-  Rep.  355. 

cultural   purposes,  was  notice  to  Same — Same — Same. — The  evi- 

the  defendant  that  the  action  was  dence  showing  beyond  doubt  that 

for  permanent  damages.     Nichols  the  plaintiff's  mule  was  killed  by 

z/.  Norfolk  &  C.   R.   Co.,    (N.  Car.  the    defendant's    train,   and    the 

1897),  26  S.  E.  Rep.  643.  presumption  of  negligence  being 

Same — Limitation   of   Actions —  against  the  company,  a  prima  fa- 

Effect  of  Statute  on  Suit  Begun  cte  right  to  recover  was  shown, 

before    Passage — A  state  statute  The  evidence  relied  upon  by  the 

reducing  the  limitation  for  actions  defendant  to  show  due  diligence 

against    railway    companies    for  was    contradicted   by  other    evi- 

damages  caused  by  the  construe-  dence,    and,     therefore,    on    the 

tion  of  the  road  and  repairs  there-  whole,  the  verdict  was  sufficiently 

to  does  not  affect  a  suit  instituted  supported,  and  there  was  no  abuse 

before    the    passage    of    the  act.  of  discretion  in  denying  a   new 

Nichols   V,  Norfolk  &  C.   R.   Co.,  trial.      Atlanta,   etc.,    R.    Co.    v. 

(N.  Car.  1897),  26  S.  E.  Rep. 643.  Irwin,   (Ga.  1896),  25   S.  E.   Rep. 

851. 


11.  STOCK.  ^2    ^^^^^^  RAILWAYS. 
Injury  to  St  o  c  k — B  u  r  d  e  n  of 
Proof. — In  the  case  of  injury  by  Street  Railways — Carrying    Pas- 
the   servants  of  a  railroad  com-  senger  past   Destination— Injuries 
pany  to  stock  straying  upon  its  while  Walking    Back. — The    con- 
track,  the    burden    of    proof    to  ductor  of  a  trolley  car,  who  had 
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undertaken  to  let  off  at  a  given  over  a  state  or  county  road.  In 
destination  the  plaintiff,  who  was  the  exercise  of  the  power,  the 
a  strang'er,  carried  him  past  it.  right  to  so  extend  its  road  can 
He  then  let  the  plaintiff  off  on  only  be  acquired  by  agreement 
the  company's  right  of  way,  and  with  the  commissioners  or  by  con- 
directed  him  to  walk  back  on  the  demnation  ;  and  where  a  company 
track.  While  obeying  this  in-  so  extends  its  road  over  a  state  or 
struction,'  in  the  nighttime,  the  county  road  beyond  the  city  limits, 
plaintiff  followed  the  track  onto  a  without  such  agreement  or  con- 
trestle,  where  he  was  struck  by  a  demnation,  its  acts  are  unlawful, 
car  of  the  defendant  coming  from  and  a  recovery  of  the  damages 
the  opposite  direction.  Held :  (1)  caused  to  the  road  may  be  had  at 
That  in  giving  this  instruction  the  suit  of  the  county  commis- 
the  conductor  was  acting  as  the  sioners,  under  section  863,  Rev. 
agent  of  the  company  ;  that  (2)  St.  Citizens'  Electric,  etc.,  Co.  v* 
whether  he  gave  it,  and  (3)  County  Com'rs,  (Ohio  1897),  46  N. 
whether  it  was  an   act  of   negli-    E.  Rep.  60. 

gen ce,  was  properly  submitted  to  Same — Injury  to  Passenger 
the  jury,  as  also  (4)  was  the  ques-  Alighting — Liability  of  Company, 
tion  of  the  contributory  negli-  — In  alighting  from  one  of  the  de- 
gence  of  the  plaintiff  in  going  on  fendant's  cars  in  the  evening,  a 
the  trestle  if  so  directed.  Meld^  short  distance  from  a  street  cross- 
also,  that  if  the  plaintiff  was  ing,  the  plaintiff  stepped  on  a 
warned  by  the  conductor  not  to  go  rolling  stone  lying  in  the  street 
on  the  trestle,  he  was  guilty  of  between  the  car  .and  the  sidewalk, 
contributive  negligence;  also  that  and  sustained  a  fracture  of  the 
the  motorman  whose  car  struck  ankle.  She  recovered  a  verdict  of 
the  plaintiff  was  under  no  duty  to  $1,183.33,  for  negligence  imputed 
be  on  the  lookout  for  pedestrians  to  the  defendant  company  by 
on  the  trestle.  Young  v.  Camden,  reason  of  the  failure  of  the  con- 
etc,  Ry.  Co.,  (N.  J.  1897),  37  Atl.  ductor  to  stop  the  car  at  the  cross- 
Rep.  1013.  ing,  and  his  invitation  and  prof- 
Same — Derailment  of  Car — Inju-  fered  assistance  for  her  to  alight 
ry  of  Passenger  —  Negligence —  at  a  point  described  as  a  ditch  and 
Presumptio  n. — In  an  action  a  dangerous  and  unsuitable  place, 
against  a  street-railway  company  Held^  that  the  evidence  wholly 
to  recover  for  personal  injuries  fails  to  establish  any  liability  on 
caused  by  the  derailment  of  a  car,  the  part  of  the  defendant  com- 
the  presumption  being  that  the  pany.  Under  the  existing  cir- 
plaintiff's  injuries  were  caused  by  cumstances  and  conditions,  the 
the  negligence  of  the  defendant  failure  of  the  conductor  to  stop 
company,  and  it  having  failed  to  the  car  precisely  at  the  crossing 
show  affirmatively  that  it  was  in  cannot  be  deemed  legally  cul- 
all  essential  respects  diligent,  and  pable  ;  nor  was  the  place  of  alight- 
no  error  of  law  having  been  com-  ing  so  difficult  and  unsuitable  as 
mitted,  the  discretion  of  the  trial  to  render  it  actionable  negligence 
judge  in  refusing  to  grant  a  new  to  permit  a  vigorous  young  woman 
trial,  will  not  be  overruled  on  ap-  to  step  down  from  the  side  board 
peal.  Electric  Ry.  Co.  v,  Carson,  of  the  car,  either  with  or  without 
(Ga.  18%),  27  S.  E.  Rep.  156.  assistance.  Also,  it  was  undoubt- 
Same  —  Extension  of  Road  edly  the  duty  of  the  conductor  to 
beyond  City  Limits — Authority. —  exercise  all  reasonable  care,  dili- 
An  ordinance  adopted  by  a  gence,  and  prudence  to  ascertain 
city  council  under  section  3438,  the  conditions  existing  at  all 
Rev.  St.  Ohio,  simply  confers  points  where  the  car  was  required 
on  a  street-railway  company  the  to  stop,  and  otherwise  to  promote 
corporate  power  to  extend  its  road   the    convenience    and  guard  the 

8  (N.  s.)  A.  &  E.  R.  Cas.— 49 
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safety  of  passengers  at  all  times  tracks  of  a  street  railway,  a  nut 
when  entering^  or  leaving-  the  car  ;  came  off  one  of  the  axles,  to  seek 
but  he  had  no  reason  to  apprehend  which  the  father  left  the  wagon 
danger  at  the  point  where  the  standing  with  a  rear  corner  pro- 
plaintiff  alighted,  and  had  no  in-  jecting  over  the  rail  of  the  car 
formation  to  give  her  which  she  track.  An  electric  car  coming 
did  not  already  possess.  See  Con-  from  the  opposite  direction  struck 
way  7;.  Railroad  Co.,  87  Me.  283;  this  corner  and  knocked  the 
Conway  v,  Lewiston,  etc.,  R.  Co.,  wagon  some  distance,  throwing 
(Me.  1897)  38  Atl.  Rep.  110.  plaintiff    to     the    ground.    Held, 

Same — Same--N  egl  i  gen  ce—  that  the  question  whether  the 
Facts  to  Be  Considered.  —  The  motorman  exercised  reasonable 
plaintiff,  in  alighting  from  one  of  care  to  foresee  and  avoid  the 
the  defendant's  open  cars  of  a  collision  was  properly  left  to  the 
horse  street  railway,  accidentally  jury.  Held,  that  the  question 
stepped  on  a  rolling  stone  lying  whether  the  plaintiff's  being 
in  the  street  between  the  car  and  asleep  was  per  se  negligence  that 
the  sidewalk,  and  received  an  contributed  to  her  injury  was  not 
injury  to  her  ankle.  Held  that,  raised  when  no  request  to  that 
in  determining  the  question  of  the  end  was  made  at  the  trial,  and  no 
defendant's  negligence,  it  is  prop-  exception  taken  to  the  submission 
er  to  consider  that  the  company  of  the  question  to  the  jury  in  the 
could  not  select  the  places  in  the  charge  of  the  trial  court.  Held, 
streets  where  its  track  should  be  that  a  plaintiff  in  error  will  not 
laid  or  its  cars  run.  It  could  not  be  permitted  to  raise  in  this  court 
construct  nor  control  any  places  a  point  not  taken  at  the  trial  of 
at  which  passengers  were  to  stop  the  cause.  Held,  that  all  requests 
on  or  off  its  cars.  It  had  to  locate  that  sought  to  impute  to  the 
its  track  and  run  its  cars  where  plaintiff  the  negligence  of  her 
the  public  authority  directed.  It  father  in  his  management  of  his 
had  to  leave  the  center,  sides  team  were  properly  refused, 
and  surface  of  the  streets  to  the  Held,  that  a  request  to  the  court 
same  authority.  Passengers  en-  to  charge  *'that  the  plaintiff,  in 
tering  or  leaving  the  cars  had  order  to  recover,  must  establish 
to  use  the  streets  in  the  condition  affirmatively  that  she  was  guilty 
in  which  they  were  left  by  the  of  no  negligence  that  contributed 
authority  in  control  of  them.  Such  to  the  injury,"  was  properly 
passengers  were  not  in  the  care  denied.  Held,  that  a  request  to 
of  the  company  till  they  got  on  charge  ''that  the  plaintiff  must 
the  car.  They  were  np  longer  in  take  the  same  precaution  in  cross- 
its  care  when  they  stepped  off  the  ing  the  tracks  of  the  street  rail- 
car.  And  in  this  case  the  defen-  way,  before  driving  upon  the 
dant's  cars  were  drawn  by  horses,  track,  as  is  required  of  pedes- 
and  operated  without  regular  trians,"  was  properly  refused, 
stations  or  established  places  for  Held,  that  a  request  to  charge 
passengers  to  get  on  and  off  the  that  plaintiff  was  guilty  of  con- 
cars.  Conway  v,  I^ewiston,  etc.,  tributory  negligence  if  she  failed 
R.  Co.,  (Me.  1897),  38  Atl.  Rep.  to  look  or  listen  before  driving  on 
110.  the  track  of  the    street    railway 

Same — Collision  with  Vehicle —  was  rightly  refused.  Consoli- 
Negligence. — The  plaintiff,  a  girl  dated  Traction  Co.  v,  Behr,  (N. 
of  19,  was  sleeping  at  night  upon  J.  1897),  37  Atl.  Rep.  142. 
a  bed  made  of  boards  and  blankets  Same  —  Investigation  of  Cause 
upon  a  market  wagon  driven  of  Derailment— Declarations  of  Em- 
along  a  public  highway  by  her  ployee — Res  Gestae. — Declarations 
father,  who  walked  by  the  side  of  made  by  an  employee  of  a  railroad 
his    horse.     While    crossing    the   company  while  investigating  the 
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pause  of  the  derailment  of  a  car,  sociation  or  corporation,  or  become 

being  inadmissible  as  a  part  of  directly  or  indirectly  the  owner 

the  res  gesta,  were  properly  re-  of  stock  in,  or  bonds  of,  any  asso- 

jected    as    hearsay.    The    admis-  elation     or     corporation.''     Sun 

sions  which  were  ruled  to  be  com-  Printing-,  etc.,  Ass'n  v.  Mayor  of 

petent  in  Krogg  v.  Railroad  Co.,  New  York,  (N.  Y.  1897),  46  N.  E. 

77  Ga.  202,  were  properly  received  Rep.  499. 

irrespective  of  the  question  of  res       Same —  Municipalities  —  Consti- 

gestce.   Electric  Ry.  Co.  v*  Carson,  tutional     Law. — A    constitutional 

(6a.  1896) ,  27  S.  E.  Rep.  156.  provision  that  the  legislature  shall 

Same— Ownership  by  City — Con-  not  pass  a  private  or  local  bill 

Stitutional  Law. — The  provision  in  granting     to     any      corporation, 

a  state    constitution   prohibiting  association,     or     individual     the 

any  city  from  incurring  any  in-  right  to  lay  down  railroad  tracks 

debtedness  except  for    city  pur-  has  no  application  or  reference  to 

poses  does  not  apply  to  a  street  a    municipality.    Sun    Printing, 

railway  constructed  and  owned  by  etc.,  Ass*n  v.  Mayor  of  New  York, 

the  city,  as  such  railway  is  a  high-  (N.  Y.  1897) ,  46  N.  E.  Rep.  499. 
way  for  a  city  purpose,  within  the       Jumping    from    Moving   Street 

meaning  of  the  constitution.   Sun  Car — Contributory  Negligence. — A 

Printing,  etc.,  Ass'n  v.  Mayor  of  passenger  on    an    electric    street 

New  York,  (N.  Y.  1897) ,  46  N.  E.  railway     was     in    the     habit    of 

Rep.  499.  alighting  from  the  car,   while  it 

Same. — A  state  statute  creating  was  moving,  at  a  point  where  the 
a  rapid  transit  commission  for  a  cars  did  not  stop,  and  the  conduc- 
city  provided  that  the  commis-  tor  and  motorman  would  slacken 
sioners  should,  in  case  they  deem-  the  speed  of  the  car  to  enable  him 
ed  it  necessary  and  upon  the  writ-  to  do  so.  While  attempting  to 
ten  request  of  the  local  authori-  leap  from  a  car  going  at  a  rate  of 
ties,  locate  a  route  and  provide  four  or  five  miles  an  hour  at  such 
plans  and  specifications  for  a  rail-  point  he  was  injured.  Held,  that 
way  through  the  city,  and  sell  the  the  company  was  not  bound  by 
franchise  for  such  road  at  public  the  practice  of  the  conductor 
auction,  or,  if  the  people  should  and  motorman  in  slackening 
determine  by  a  vote  of  the  ma-  speed,  and  that  the  contributory 
jority  of  the  electors,  that  the  negligence  of  the  passenger  was 
railway  should  be  constructed  for  a  question  for  the  jury.  Jagger 
and  at  the  expense  of  the  city,  z^.  People's  St.  Ry.  Co.,  (Pa.  1897), 
they  should  let  the  contract  for  its  36  Atl.  Rep.  867. 
construction.  They  were  also  Street  Railways  —  Defective 
authorized  to  lease  the  same  for  a  Track — ^Personal  Injuries — Ne^li- 
period  of  not  less  than  35  years  gence — Pleading. — In  an  action 
nor  more  than  50  years,  and  to  re-  against  a  street-railway  company 
new  the  lease  from  time  to  time  to  recover  for  personal  injuries 
as  it  should  expire.  The  act  pro-  sustained  by  one  who  was  thrown 
vided  that  in  case  the  road  was  from  a  wagon  and  injured  while 
constructed  by  the  municipality  it  crossing  a  street-railway  track 
should  be  and  remain  the  absolute  through  the  alleged  defective  con- 
property  of  the  city,  and  be  deem-  dition  of  the  tracks,  the  complaint 
ed  a  part  of  the  public  streets  of  contained,  in  addition  to  a  general 
the  city.  Held,  that  such  act  was  averment  of  absence  of  fault  or 
not  in  contravention  of  a  constitu-  negligence  on  the  plaintiff's  part, 
tional  provision  that  '*  No  coun-  a  specific  averment  that  the 
ty,  city,  town  or  village  shall  plaintiff,  while  driving  across  the 
hereafter  give  any  money  or  prop-  track,  was  as  careful  as  he  could 
erty,  or  loan  its  money  or  credit  be  and  was  devoid  of  fault  or  neg- 
to  or  in  aid  of  any  individual,  as-  ligence,  and  was  injured  through 
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the  defendant's  negligence.  Held,  revenues  of  the  state  are  collected 

that  such  complaint  was  not   in-  against  such  railway  companies^ 

sufficient  on  the  ground  that  the  by  the  issue  of  a  tax  warrant,  and 

absence    of    contributory    negli-  the  seizure  and  sale  of  the  per- 

gence  on  the  plaintiff's  part  did  sonal  property    of    such  railway 

not  sufficiently  appear.     Citizens'  companies  thereunder.     Atchisoa, 

St.  R.  Co.  V.  Sutton,   (Ind.  1897),  etc.,   R.   Co.   v,   Peterson,    (Kan. 

46  N.  E.  Rep.  462.  1897) ,  48  Pac.  Rep.  877. 

Same — Knowledge    of  Defect—  Same  —  Same  —  Legislative  Au- 

Contributory  Negligence. — In  such  thority. — The      question     as     to 

action,  the  fact  that  the  plaintiff  whether  lands  situated  within  a 

had  knowledge  of  the  dangerous  city  are  subject   to   assessments 

condition  of  the  track  is  not  alone  for  local  improvements  is  a  ques- 

conclusive    of     his     contributory  tion  for  legislative  determination; 

negligence.    Citizens'  St.  R.  Co.  and  the  legislature  can  authorize 

V,   Sutton,    (Ind.  1897),   46  N.  E.  the  exercise  of  such  power  by  the 

Rep.  462.  municipal    corporation,    or  by  a 

board  of  commissioners  to  be  ap- 

13.  TAXES.  pointed  by  it  or  by  such  municipal 

corporation.     The  exercise  of  thia 

Railway  Company  —  Taxes  for  legislative  authority  is  conclusive 
Local  Improvements — Liability  of  upon  the  courts.  Atchison,  etc.. 
Real  Estate. — I^ands  owned  by  a  R.  Co.  v.  Peterson,  (Kan.  1897), 48 
railroad  company,  and  used  for  Pac.  Rep.  877. 
its  depot,  warehouse,  roundhouse.  Same — ^Taxation — School  D  I  s- 
and  shops,  situated  within  a  city  trict  —  Erroneous  Listing — Pre« 
of  the  second  class,  are  liable  to  sumptions. — The  tax  agent  of  a 
assessments  for  local  improve-  railroad  company  in  the  year  1895 
ments  as  other  lands  are.  Atchi-  and  for  several  years  prior  there- 
son,  etc.,  R.  Co.  V.  Peterson,  to  listed  for  taxation  with  the 
(Kan.  1897),  48  Pac.  Rep.  877.  officers    of     a    school    district    a 

Same — Same — Personal  Charge  bridge    which  was  a  part  of  his 

— Power  of  Kansas  Legislature. —  principal's  railroad,    erroneously 

The  legislature  of  Kansas  has  the  believing  that  such    bridge  was 

power  to  make   assessments    for  within  the  limits  of  such  school 

local    improvements    a    personal  district.    The    railroad    company 

charge,  and   no  provision  of  the  paid  the  taxes    assessed    by    the 

constitution  of  the  state  is  thereby  school  district  against  the  bridge 

violated.     Atchison,  etc.,  R.  Co.  v.  for  all  the  years  prior  to  1895.    It 

Peterson,     (Kan.    1897),   48    Pac.  then   brought   suit  to  enjoin  the 

Rep.  877.                                                •  1895  tax  on  the  ground  that  said 

Same — Same — Kansas  Statutes,  bridge  was  as  a  matter  of  fact  not 

— It  is  the  policy  of  the  legislature  within  the  limits  of  such  school 

of  Kansas  to  maintain   the  rail-  district.      Held:      (1)     That    the 

road  plants  within   the   state  in  action  did  not  call  into  question 

their    entirety,    and    such     local  the  legality  of  the  organization  of 

assessments  on  lots  of  land  within  the  school  district.     (2)  That   if 

cities  of  the  second  class  are,  by  jurisdiction  to  levy  the  tax  was  a 

force  of  the  statutes  of  the  state,  franchise  or  privilege  within  the 

made  a  personal  charge  against  meaning  of  section  8,  subd.  3,  c. 

railway  companies  owning  such  79,  Com  p.  St.,  and  such  franchise 

lands  ;  and  the  statutes  authorize  or  privilege  was  called  into  quea- 

the  county  treasurer,  in  behalf  of  tion  by  the  action,  still  the  court 

such  cities,  to  enforce  the    pay-  was  not  required  by  said  statute 

ment  of  such  local  assessments  in  to  conclusively  presume  anything 

the  same  manner  as  the  general  further  than  the  legal  organiza- 
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tion    of    the    school  district.     (3)  be  determined  from  the  evidence. 

That  the  court  was  not  required  (6)  That    the    railroad    company 

to  conclusively  presume    that  the  was  not  estopped  from  maintain- 

bridge  was  within   the  limits  of  ing    the    action    because    of    its 

the  school  district  because  it  had  conduct  in  listing*  the  property  for 

assumed   the  right  to   tax   it  for  taxation.     (7)     That      a      proper 

more  than  one   year.     (4)     That  remedy  of  the  railroad  company 

the  court  was  not  bound  to  pre-  was  injunction  and  not  quo  war- 

sume  that  the  bridge  was  within  ranio.      Chicago,   etc.,   R.   Co.   v, 

or  without  the  limits  of  the  school  Cass   County,    (Neb.  1897),  70   N. 

district.     (6)  That  the  situs  of  the  W.  Rep.  955. 
bridge  was  a  question  of  fact  to 
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CARRIERS  OP  PASSENGERS  CULVERTS. 

— Continued.  Care  to  be  observed  by  railroad 

Protrusion  of  arm  from  window  company  in  erecting  culverts, 

on  street  car,  364.  bridges,  etc.,  701. 

^s^talion,^^!"^^  DAMAGBa 

Stockman  traveling  on  drover's  Delay  in  transportation,  514. 

pass  a  passenger,  419.  Dependence  upon  deceased,  398. 

Validity  of    stipulation  of    ex-  ^or    incidental    expenses    ren- 

emption  from  liability  in  con-  dered     necessary    by    taking 

sideration    of    drover's    pass,  under  eminent  domain,  710. 

420.  Injuries  resulting  from  fright, 

218 

COLORED  PASSENGERS.  Life  expectancy,  398. 

Protection    of   colored    passen-  Opinion  as  to  damages,  411. 

gers,  713.  DELIVERY. 

COMMON  CARRIERS.  Bill  of  lading  as  evidence  of  de- 

Liability  of  sleeping-car  compa-  livery,  478. 

nies,  78. 

EMINENT  DOMAIN. 

CONSOLIDATION  OP  RAIL-        Damages  for  incidental  expen- 

ROADS.  ses    rendered    necessary    by 

Powers  of  new  corporations,  511.  taking  under,  710. 

CONNECTING  CARRIERS.         EVIDENCE. 
Rightof  carrier  to  limit  liability^      Admissibility    of    evidence    of 
to  its  own  line,  \2.  .  value  of  trees  destroyed,  665. 

CONSTITUTIONAL  LAW.  ^\werj?  478^  ^*  evidence  of  de- 

Power  of  legislature  to  fixmaxi-       Deoendence  upon  deceased,  398. 
mum  rates,  511. 
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Opinion  as  to  damages,  411. 
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of  window  without  projecting  PBLLOW  SERVANTS. 
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'"a  st^ucTuS  m.'*""  "^^^  criterion  of  co-ser?ice.  ^. 
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^^TT^^^-r^^  Injuries  resulting  from  fright, 

COUPLINGS.  218. 

Foreign  cars — mismatched  coup-  ^ ^ 

lings,  559.  HACKMBN. 

Mismatched  couplings  not  neg-       Exclusion  from  station,  661. 

ligence  per  se,  558. 
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IMPUTABLE    NBGLIGBNOB,  RAILROAD  COMMISSIONS— 
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LIFE  EXPECT ANOY,  398.  Interstate  traffic,  614. 

Suits     ag-ainst    commissioners, 
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though  the  particular  act  was  station,  660. 

not  authorized. 
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481.  _             .          -           *             .    - 

Whether  servant  assumes  risk  Protrusion  of  arm  from  window 

of  injury  from  overhead  struc-  ^^  street  car,  364. 
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Fright,  218.  road,  710. 
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614.  place,  677. 

Enforcement  of  order  by  court,       Failure  to  give  signals  at  cross- 

615.  ings,  671. 
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ACTION  OF  TORT  OR  CON- 
TRACT FOR  INJURY  TO 
PASSBNGBR. 

Atlantic  &  P.  Rv.  Co.  v.  I^aird, 
365. 

ACTIONS. 

Abatxnent  and  revival. 
Curry  v,  Kansas,  etc.,  Ry.  Co., 
763. 
Consolidation  of  railroads — ac- 
tion for  death  of  wife — proper 
plaintiff. 

Chattanooga  Electric  Ry.  Co. 
V,  Johnson,  758. 
K£Pect  of  previous  action  against 
another  party  for  failure   to 
'  deliver  goods. 

Louisville,  etc.,  R.  Co.  v.  Ben- 
heim,  754. 
Garnishment  in  foreign  state  as 
bar  to  action  for  same  debt  in 
Kansas. 

Union  Pac.  Ry.  Co.  v.  Baker, 
764. 
Removal  of  causes — local  preju- 
dice. 

Herndon  v.   Southern  R.  Co., 
765. 
Tort  or  contract  for   injury  to 
passenger,  375. 

ADVERSE  POSSESSION. 

Right  of  way. 
Maysville  &.  B.  S.  R.  Co.   v. 
Hoi  ton  ei  ux,,  336. 
Verbal  contract  for  right  of  way. 
Texas  A  P.  Ry.  Co.  v,  Scott, 
309. 

A&SAX7LT. 

Liability  of  railroad  company  in 
Illinois  for  assault  by  porter 
on  passenger. 

Pullman    Palace-Car    Co.    v. 
Lawrence,  59. 

Liability  of  sleeping  car  compa- 
nies for  assault  of  employees, 
79. 


ASSAULT—  Continued, 

Motorman  of  street  railroad. 
Rudgeair  v*  Reading  Traction 
Co.,  112. 

ATTACHMENT. 

Carriers  of  goods. 
Hamilton  v,  Chicago,  M.  &  St. 
P.  Ry.  Co.,  526. 

BAGGAGE. 

Baggage  in  sleeping  car. 
Dawley  v,  Wagner  Pal.,  etc., 

Co.,  766. 
Merchandise  as  baggage. 
Toledo    &  O.    C.    Ry   Co.    v. 

Dages  et  aL    Same  v.  Am- 

bach  et  aL    Same  v.  Bowler 

&  Burdick  Co.,  533. 
Merchandise  as  Baggage,  539. 
Authority  of  agents,  546. 
Custom  of    agents    at    other 

points  on  the  road,  545. 
Deception  by  passenger,  546. 
General  rule,  539. 
Gratuitous  bailment,  546. 
Payment  of  extra  charges,  542. 
Proof  of  actual  knowledge,  543. 
Regulations    that    passenger 

shall  certify  as  to  value  and 

nature  of  the  property,  545. 
Warehouseman,  546. 
Where  carrier  knows  character 

of  articles,  540. 

BILL  OF  LADING. 

Construction  of  bill  of  lading 
where  cotton  is  destroyed  by 
fire  before  delivery  to  railroad. 
Amory  Manf'g  Co.    v.  Gulf  C. 
&  S.  F.  Ry.  Co.,  472. 
Delivery  without  requiring  sur- 
render of  bill  of  lading. 
Witt  et  at,  V,  East  Tennessee 
&  W.  N.  C.  R.  Co.  et  al,,  380. 
Evidence  of  delivery,  478. 
Markings   on  bill  of  lading  as 
evidence. 

Miller  Grain  &  Elevator  Co.  v. 
Union  Pac.  Ry.  Co.,  1. 
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BRAKEMEN. 

See  Coupling  Cars. 

BRIDGES. 

Care  to  be  observed  by  railroad 
company  in  erecting  culverts, 
bridg-es,  etc.,  701. 

Liability   of    railroad    for    im- 
proper construction. 
Brown  el  ux.  v.  Pine  Creek 
Ry.  Co.,  693. 

CARRIERS  OP  GOODS. 

Attachment. 

Hamilton  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.,  526. 
Constitutional     provision     that 
liability  shall  not  be  limited. 
Miller  Grain  &  Elevator  Co. 
V.  Union  Pac.  Ry.  Co.,  1. 
Cotton  destroyed  by  fire. 
Amory  Man'f'g  Co.  v.  Gulf,  C. 
&  S.  F.  Ry.  Co.,  472. 
Delivery  without  requiring  sur- 
render of  bill  of  lading. 
Witt  et  a/.  V,  East  Tennessee 
&  W.  N.  C.  R.  Co.  etaL,  380. 
Duty  to  receive  and  transport 
goods. 

Freemont,  etc.,  R.  Co.  v.   Wa- 
ters, 753. 
Duty  to  receive  foreign  cars. 
Chicago,  etc.,  R.  Co.  v.  Curtis, 
753. 
Expenses    incurred   in   seeking 
delayed  goods. 

Swift  River  Co.  v.  Fitchburg 
R.  Co.,  512. 
Failure  to  deliver  goods,   effect 
of  previous  action  against  an- 
other party. 

Louisville,  etc.,  R.  Co.  v.  Bern- 
heim,  754. 
Liability  of  carriers  for  cotton 

in  compress,  477. 
Liability  of  carrier  for  default 
of  connecting  carrier. 
Miller  Grain  &   Elevator  Co. 
V.  Union  Pac.  Ry.  Co.  1. 
Liability  of  carrier  after  deliv- 
ery to  connecting  carrier. 
Fremont,  etc.,  R.  Co.  v.  Wa- 
ters, 753. 
Liability     for     overcharge    by 
conductor. 

Hall   V,   Norfolk    &    Western 
Railroad  Co.,  632. 


CARRIERS  OF   GOODS— Gw- 

tinned. 

Limitation  of    liability    as    to 
carriage  of  express  matter. 
Pittsburgh,  C.  C.  &  St.  L.  Ry. 
Co.  V.  Mahony,  441. 
Limitation    of    liability    to    its 
own  line. 

Illinois  Cent.  R.  Co.  v.  Carter, 
485. 
Marking  on   bill  of  lading   as 
evidence. 

Miller  Grain  &  Elevator  Co. 
V.  Union  Pac.  Ry.  Co.  1. 
Measure  of  damages  for  <lelay 
in  transportation,  514. 
Swift  River  Co.  v.  Fitchburg 
R.  Co.,  512. 
Misdelivery. 

Hamilton   if.   Chicago,   M.    & 
St.  P.  Ry.  Co.,  526. 
Overcharges     in     freight    and 

fares,  639. 
Payment  of  freight  charges  ad- 
vanced to  connecting  carrier 
on  another  shipment  as  condi- 
tion precedent  to  delivery. 
Robertson  v.  Dover,  etc.,  R. 
Co.,  753. 

Penal  statutes,  638. 

Proper  point  of  delivery,  ques- 
tion for  jury. 

Louisville,    etc.,     R.    Co.    v. 
Bernheim,  754. 

Right  of  carrier  to  limit  its  lia- 
bility to  its  own  line,  12. 
Miller  Grain  &  Elevator  Co.  v. 
Union  Pac.  Ry.  Co.,  1. 

Stipulation  limiting  time  in 
which  suit  must  be  brought, 
430. 

Tender  of  goods  as  bar  to  recov- 
ery for  misdelivery. 
Hamilton  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.,  526. 
Wrongful  delivery  by  connect- 
ing carrier. 

Illinois  Cent.  R.  Co.  v.  Carter, 
485. 

CARRIERS  OF  LIVE  STOCK. 

Construction  of  contract  of  car- 
riage providing  that  carrier 
should  not  be  liable  for  the 
acts  of  the  animals  to  them- 
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OARRIEBS  OF  LIVE  STOCK 
— Continued, 

selves  or  to  each  other. 
Loeser  v.  Chicag'o,  M.  &  St.  P. 
Ry.  Co.,  421. 
Damages  for  delay  in  trauspor- 
tation. 

St.  Louis  I.  M.  &  S.  Ry.  Co.  v, 
Edwards,  402. 
Ezemptioii   of  liability   in  con- 
sideration of  free  carriage. 
Louisville  &  N.  R.  Co.  v.  Bell, 
414. 
Injury  to  stockmen. 
Louisville  &  N.  R.  Co.  y.  Bell, 
413. 
Liability  of  connecting  carriers 
for  delay. 

St.  Louis,   I.  M.  &  S.  Ry.  Co. 
V,  Edwards,  402. 
Limitation  of  carrier's  liability 
to  agreed  valuation. 
Loeser  v,  Chicago,  M.  &.  St.  P. 
Ry.  Co.,  421. 
Negligence      in      transferring 
stock  a  question  for  the  jury. 
Loeser  v,  Chicago,  M.  &  St.  P. 
Ry.  Co.,  421. 
Stipulation  limiting  the  time  of 
bringing  action. 
Texas  &  P.  Ry.  Co.  v.  Reeves, 
429. 
Stipulation     limiting     time    in 
which   suit  must  be  brought, 
430. 
Stockmen  as  passengers. 
Louisville  &  N.  R.  Co.  v.  Bell, 
414. 
Stockman  travelling  on  drover's 

pass  a  passenger,  419. 
Validity  of    stipulation   of    ex- 
emption from  liability  in  con- 
sideration of  a  drover's  pass, 
420. 

OARRIEBS  OF  PASSENGERS. 

See  Death  by  IVrong/ul  Act. 
Street  Railways. 
Tickets  and  Fares. 
Action  of  tort  or  contract  for 
injury  to  passenger,  375. 
Atlantic  &  P.  Ry.  Co.  v.  Laird, 
365. 
Alighting  from  wrong  side  of 
train. 

Flanagan  v.  Philadelphia,  W. 
&  B.  R.  Co.,  119, 


CARRIERS  OF  PASSENGERS 
—  Continued. 

A  passenger  alighting  from  a 
train  is  not  guilty  of  negli- 
gence in  assuming  that  his 
car  is  at  the  platform,  when, 
owing  to  the  snow  covering 
the  surface  of  the  earth,  there 
is  nothing  to  show  him  that 
the  train  has  not  stopped  at 
the  platform. 

Chesapeake  &  O.  Ry.  Co.  7>. 
Friel,  126. 

Arm  of  passenger  resting  on 
sill  of  window  without  pro- 
jecting beyond,  363. 

Arm  protruding  from  car  win- 
dow. 

Clark's  Adm'x  v,  Louisville  & 
N.  R.  Co.,  355. 

Carrying  sleeping  passenger 
beyond  station,  522. 

Constitutionality  of  statute  re- 
quiring the  heating  of  passen- 
ger cars. 

New  York,  N.  H.  &  H.  R.  Co. 
V.  People  of  the  State  of 
New  York,  172. 

Duty  of  carrier  to  give  notice  of 
the    danger    of     approaching 
burning  oil  tank. 
Conroy  v,  Chicago,  St.  P.,  M. 
&  O.  Ry.  Co.,  714. 

Duty  to  erect  stations. 
Chaddick  v.  Lindsay,  754. 

Duty  to  restrain  passenger  from 
voluntarilv  exposing  himself, 
727. 

Employees  as  passengers,  689. 
McNulty  V.  Pennsylvania  R. 
Co.,  685. 

Ejection  of  passenger  who 
boarded  a  train  under  the  ad- 
vice of  the  conductor  of  an- 
other train. 

Allen  V.  Wilmington  &  W.  R. 
Co.,  257. 

Exemption  from  liability  for 
death  of  messenger. 
Pittsburgh,  C,  C.  &  St.  L.  Ry. 
Co.  V.  Mahony,  441. 
Exemption  from  liability  in 
consideration  of  free  carriage 
of  stockmen. 

Louisville  &  N.  R.  Co.  v.  Bell, 
414. 
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CARRIERS  OF  PASSENQBRS 

Continued. 

Explosion  of  oil  tank. 
Conroy  v.  Chicago,  St.  P.,  M. 
&  O.  Ry.  Co.,  714. 
Failure  of  carrier  to  restrain 
passenger  by  physical  force 
from  taking  an  exposed  posi- 
tion. 

Conroy  v,  Chicago,  St.  P.,  M. 
&  O.  Ry.  Co.,  715. 
Failure  to  awaken  passenger. 
McKeon  v,  Chicago,  M.  &  St. 
P.  Ry.  Co.,  219. 

Free  Pass. 

Contract  to  procure. 
Curry  v,  Kansas,    etc.,  Ry. 
Co.,  755. 
Interstate  Commerce. 
Curry   v,  Kansas,  etc.,  Ry. 
Co.,  755. 
Ice  on  car  step,  480. 
Oilman  v.  Boston  &  M.  R.  R., 
478. 
Implied  invitation  to  enter  sta- 
tion. 

Gray  v,  Boston  &  M.  R.  R., 
481. 
Injury  to  passenger  in  express 
car. 

Fremont,  etc.,  R.  Co.  v.  Root, 
754. 
Injury  to  passenger  on  caboose. 

Felton  V.  Horner,  79. 
Injury    to    passenger    walking 
back  after  being  carried  be- 
yond destination,  522. 
Injury  to  stockmen. 
Louisville  &  N.  R.  Co.  v.  Bell, 
413. 
Injury  to  third  person  through 
ejection    of    drunken    person 
from  station. 

Gray  v,  Boston  &  M.  R.  R.,  481. 
Issuance  of  thousand  mile  tick- 
ets. 

Smith  V,  Lake  Shore  &  M.  S. 
Ry.  Co.,  496. 
Joint  negligence  of  two  carriers 
causing  injury  to  passenger. 
Atlantic    &     P.    Ry.    Co.    v. 
Laird,  365. 
Jumping  from  moving  train. 
Schiflaer  v,  Chicago  &  N.  W. 
Ry.  Co.,  122. 


CARRIERS  OF  PASSENGERS 

Continued, 

Liability  for  overcharge  by  con- 
ductor. 

Hall    V.    Norfolk  &    Western 
Railroad  Co.,  632. 

Liability  of  carrier  for  carrying 
sleeping    passenger     beyond 
station,  where  he  is  injured  in 
returning  to  station. 
Fisher  v.  Paxson  et  aL,  516. 

Liability  of  company  for  carry- 
ing child  beyond  destination, 

387. 
Gage  V.  Illinois  Cent.   R.  Co., 
377. 

Liability  of  company  for  injury 
to  third  person  where  the  act 
is  within  the  scope  of  the  ser- 
vant's employ  ment, though  the 
particular  act  was  not  author- 
ized. 
Gray  v.  Boston  &  M.  R.  R.,  481. 

Liability  of  company  where 
passenger  alights  from  mov- 
ing train  at  invitation  of 
brakeman. 

Hodges  V.  Southern  Ry.  Co., 
46. 

Merchandise  as  baggage. 

Toledo    &  O.  C.   Ry.   Co.    v, 

Dages  et  at.    Same  v,  Am- 

bach  et  at.    Same  v.  Bowler 

A  Burdick  Co.,  533. 

Overcharges    in    freights    and 

fares,  639. 
Part  of  person  protruding  be- 
yond car,  362. 
Passenger  voluntarily  approach- 
ing burning  oil  tank. 
Conroy  v.  Chicago,  St.  P.,  M. 
&  O.  Ry.  Co.,  714. 
Passing     between     train     and 
depot  at  high  rate  of  speed — 
negligence. 

Chicago,  etc.,  Ry.  Co.  v,  Ryan, 
754. 
Penal  statutes,  638. 
Persons  being  transferred 
around  washout  or  wreck,  715, 
727. 
Protection    of    colored    passen- 
gers, 713. 

Wood  et  at.  v.  Louisville  &  N. 
R.  Co.,  711. 
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OABBIERS  OF  P  ASSBNQEBS 

— Conlinued, 

Protusion  of  arm  from  window 

on  street  car,  364. 
Punitive  damagces  for  ejection. 
Allen  V.  Wilmingrton  &  W.  R. 
Co.,  257. 
Rig-ht  to  exclude  persons  from 
station,  660. 

Perth  General    Station  Com- 
mittee V,  Ross,  639. 
Statute    requiring-    heating    of 
passenger  cars. 
New  York,  N.  H.  &  H.  R.  Co. 
I'.  People  of    the  State    of 
York,  172. 
Stockmen  as  passengers. 
Louisville    &    N.    R.    Co.    v. 
Bell,  414. 
Stockman  traveling-  on  drover's 

pass  a  passeng-er,  419. 
Validity  of  stipulation  of  exemp- 
tion from  liability  in  consider- 
ation of  drover's  pass,  420. 
Validity  of  time  limit  where 
thousand  mile  tickets  are  is- 
sued. 

Smith  V,  Lake  Shore  &  M.  S. 
Ry.  Co.,  497. 

OABS. 

Heating-. 
New  York,  N.  H.  &  H.  R.  Co. 
V,  People  of  the    State    of 
New  York,  172. 
Xyease  and  sub-lease  of  cars  by 
receivers. 

Mercantile  Trust  A  Deposit 
Co.  V,  Southern  Iron  Car- 
Line  Co.  Same  v.  Atlanta 
Stone,  Coal  &  Lumber  Co., 
102. 

OATTIjB. 

See  Carriers  of  Live  Stock, 
Fences, 

OHILDBBN. 

Injury  to  child  tbroug-h  a  viola- 
tion of  ordinance  as  to  rate  of 
speed. 

Graney  et  ux,  v,  St.  Louis,  I. 
M.  &  S.  Ry.  Co.,  187. 

Killing  of  child  at  crossing-  who 
was  climbine*  over  trains. 
Carmer  et  cu.  v,  Chicago,  St. 
P.,  M.  &  O.  Ry.  Co.,  331. 


OHILDREiN— Continued, 

Liability  of  company  for  carry- 
ing child  beyond  destination. 
Gag-e  V,  Illinois  Cent.  R.  Co., 
377. 

Liability  of  company  where 
child  fell  into  an  excavation 
on  rig-ht  of  way  and  was 
drowned. 

Dobbins  v,  Missouri,  K.  &  T. 
Ry.  Co.  of  Texas,  179. 

COLLISION. 

Collision  of  two  railroad  trains 
at  intersection  of  tracks. 
Cleveland,  C.  C.  &  St.  L.  Ry. 
Co.  V,  Gray,  48. 
Hand  cars. 
Alabama  Mineral  R.    Co.    v, 
Jones,  383. 

OOLOBBD  PASSBNQEBa 

Protection,  713. 
Wood  et  al.  v,  Louisville  &  N. 
R.  Co.,  711. 

OOMMISSION. 

See  Railroad  Commission, 

OOMMON  O  ARRIEBa 

Liability  of  sleeping-car  com- 
panies, 78. 

Sleeping--car  companies. 
Pullman    Palace-Car    Co.    v, 
Lawrence,  59. 

CONFLICT  OF  LAWS. 

Action  to  recover  for  injuries 
received  in  another  state. 
Pullman    Palace-Car    Co.    v, 
Lawrence,  59. 

CONNECTING  C  ABBIBBS. 

Liability  for  delay  in  transpor- 
tation of  live  stock. 
St.  Louis,  I.  M.  A  S.  Ry.  Co. 
V,  Edwards,  402. 
Liability  of  carrier  for  default 
of  connecting-  carrier. 
Miller  Grain  &  Elevator 'Co. 
V,  Union  Pac.  Ry.  Co.,  1. 
Liability  of  carrier  after  deliv- 
ery to  connecting-  carrier. 
Fremont,  etc.,  R.  Co.  v.  Wa- 
ters, 753. 
Liability  of  initial   carrier  for 
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OONNBOTING    OABRIBRS  — 

Continued, 

wrongful  delivery  by  connect- 
ing carrier. 
Illinois  Cent.  R.  Co.  v.  Carter, 

485. 
Payment  of  freight  charges  ad- 
vanced to  connecting  carrier 
on  another  shipment   as  con- 
dition precedent  to  delivery. 
Robinson  v.  Dover  etc.,  R.  Co., 

753. 
Right  of  carrier  to  limit  liability 
to  its  own  line. 
Missouri,  K.  &  T.  Ry.  Co.  v. 

Bowles,  12. 

OONNBOTING  LINES. 

Construction  of  statute  as  to 
the  building  of  connecting 
lines. 

New  England  R.  Co.  v.  Cen- 
tral Railway  &  Electric  Co., 
et  aL^  261. 

CONSOLIDATION  OF  RAIL- 
ROAD COMPANIES. 

Rights  of  new  corporations. 
Smith  V,  Lake  Shore  &  M.  S. 
Ry.  Co.,  4%. 

CONSOLIDATION  OP  RAIL- 
ROADS. 

Abatement  and  renewal  of  ac- 
tions. 

Curry  v,  Kansas,  etc.,  Ry.  Co., 
763. 

Powers  of  new  corporations,  511. 

CONSTITUTIONAL  LAW. 

Limitation  of  liability  of  carrier 
to  its  own  road. 
Miller  Grain  &  Elevator  Co.  v. 
Union  Pac.  Ry.  Co.,  1. 
Ownership  of  street  railways  by 
city. 

Sun   Printing,   etc.,  Ass*n  v. 
Mayor  of  New  York,  771. 
Power  of  legislature  to  fix  maxi- 
mum rates,  511. 
Smith  V.  Lake  Shore  &  M.  S. 
Ry.  Co.,  497. 
Statute    requiring    heating     of 
passenger  cars. 
New  York,  N.  H.  &  H.  R.  Co. 
V.    People  of    the  State  of 
New  York,  172. 


CONTRACTS. 

Nature  of  contract  to    procure 
free  passes. 

Curry  v,  Kansas,  etc.,  Ry.  Co., 
755. 
Relief    associations  —  release — 
validity  of  contract. 
Chicago,  etc.,  R.  Co.  v,  Curtis, 
765. 
Verbal  contract  for  right  of  way. 
Texas  &  P.  Ry.  Co.  v,  Scott, 
309. 

CONTRIBUTORY  NBGLI- 

GENCB. 

See  Imputable  Negligence. 

Arm  of  passenger  resting  on  sill 

of  window  without  projecting 

beyond,  363. 
Arm  protruding  from  car  win- 
dow. 

Clark's  Adm'x  v,  Louisville  & 
N.  R.  Co.,  355. 
As  a  defense  under  Kentucky 

statute  applicable  to  wilful  or 

gross  negligence. 

Clark's  Adm'x  v,  Louisville  & 
N.  R.  Co.,  355. 
Crippled  woman  of  sixty-three 

years  of  age    injured   whilst 

standing  to  drink  while  freight 

train  was  switching. 

Felton  V.  Horner,  79. 
Crossings. 

Laib  V,  Pennsylvania  R.  Co., 
150. 

Pyle  V,  Clark  et  at,    Clark  et 
al,  V,  Wright,  431. 

Sutherland  v.  Cleveland,  C.  C. 

&  St.  L.  Ry.  Co.,  424. 
Cures  failure  to  admit  evidence 

as  to  ordinance  limiting  speed. 

Sutherland  v,  Cleveland,  C.  C. 

&  St.  L.  Ry.  Co.,  424. 
Evidence — harmless  error. 

Woodward    Iron    Co.    v.    An- 
drews, 756. 
Failure  to  look  and  listen. 

Pyle  V,  Clark  et  aL    Clark  et 
al,  V,  Wright,  431. 
Grasping    handle  of    hand  car 

with  one  hand. 

Alabama    Mineral    R.  Co.   v, 
Jones.  384. 
Injuries  caused  by  an  endeavor 


GENERAL  INDEX. 


785 


CONTRIBUTORY  NBGLI- 

QJSNOB— Continued. 

to  escape  from  apparent  dan- 

grer. 

Missouri,   K.  &  T.   Ry.  Co.  of 

Texas  v,  Rog^ers,  141. 
Injury  caused  to  one  by  the  neg- 
ligence   of    the    driver    of    a 
wagon  in  which  he  was. 
Missouri,  K.  &  T.  Ry.  Co.  of 

Texas  v.  Rog-ers,  141. 
Injury  to  employee  from  over- 
head structures,  471. 
Injury  to  employee,  contributory 
negligence. 
Southern  Ry.  Co.   v,  Baston, 

755. 
Conway  v,  Chicago,  etc.,  Ry. 

Co.,  755. 
Woodward    Iron    Co.    v,    An- 
drews, 756. 
Injury  to  switchmen. 
Ferguson  v,  Chicago,  M.  &  St. 

P.  Ry.  Co.,  241. 
Instructions. 
McCreery's    Adm'x    z/.     Ohio 

River  R.  Co.  755. 
Southern  Ry.  Co.  v,  Pugh,  756. 
Jumping    from    moving    street 
car. 
Jagger  v.  People's  St.  Ry.  Co., 

771, 

L  Killing-  a  person  on  track. 

Texas  &  P.  Ry.  Co.  v.  Stagg^s 
elaL,  197. 
Killing  of  bicyclist  at  crossing. 
Kimball    ei    aL    v.    Friend's 
Adm'x,  451. 
Knowledge  of  defect  in  track. 
Citizens'  St.  R.  Co.  v.  Sutton, 
772. 
Mitigation  of  damages. 

Southern  Ry.  Co.  v,  Pugh, 756. 
Negligence  of  driver. 
Pyle  V,  Clark  et  al.    Clark  et 
aL  V.  Wright,  432. 

Obstruction  of    street    railway 
track. 

Consolidated  Traction  Co.  v. 
Haigrht,  90. 

Part  of  person   protruding  be- 
yond car,  362. 

Protrusion  of  arm  from  window 
on  street  car,  364. 

Proximate  cause. 
Pyle  V.  Clark  el  al.    Clark  fi 

8  (N.  s.)  A.  &  E.  R.  Cas.— vSO 


CONTRIBUTORY  NHGLI- 

OWHOH— Continued. 

aL  V.  Wright,  431. 
Question  of  law  and  fact. 

Bradley  v,  Chicago,  M.  &  St. 
P.  Ry.  Co.,  728. 

Carmer  el  aL  v,  Chicago,  St. 
P.,  M.  &  O.  Ry.  Co.,  331. 

Graney  el  ux.  v,  St.  Louis,  I. 
M.  &  S.  Ry.  Co.,  187. 
Special  pleas — pleading. 

Woodward  Iron  Co.  v,  An- 
drews, 755. 

Stop,  Look  and  Listen. 

As  applied  to  street  railways. 
Hoelzel   v.  Crescent  City  R. 

Co.,  40. 
Consolidated  Traction  Co.  v, 
Haight  90. 
At  crossing  in  street. 
Berkeley  v,    C.    &    O.    Ry. 
Co.,  757. 
Failure  to  submit  to  the  jury 
whether  a  failure  to  look  or 
listen  under  the  facts  stated 
constitutes  negligence. 
Missouri,  K.  &  T.   Ry.   Co. 
of  Texas  v,  Rogers,  141. 
Uncoupling  moving  cars. 
Hollenbeck   v.  Missouri   Pac. 
Ry.  Co.,  278. 
Violation  of  ordinance  limiting 

speed,  428. 
Women. 
Denver,  etc.,  R.  Co.  v,  Lorent- 
zen,  755. 

COTTON. 

I^iability  of  carriers  for  cotton 
in  compress,  477. 
Amory  Manf'g  Co.  v.  Gulf,  C. 
&  S.  F.  Ry.  Co,  472. 

OROSSINQS. 

Collision  of  two  railroad  trains 
at  intersection  of  tracks.         | 
Cleveland,  C,  C.  &  St.  L.Ry. 
Co.  V.  Gray,  48. 

Contributory  Negligence. 

Sutherland  v,  Cleveland,  C, 
C.  &  St.  L.  Ry.  Co.,  424.  -    . 

Lfaib  V,  Pennsylvania  R.  Co., 
150. 

Pyle  V,  Clark  et  al,  Clark  el 
aL  V,  Wrigrht,  431. 
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Failure  to  haY£  gates  and  flag- 
man. 

Atchison,  etc.,  R.  Co.  v.  Pow- 
ers, 757. 
Failure  to  give  signal  for  cross- 
ings. 

Louisville  &  N.  R.  Co.  v.  Vit- 
titoe*s  Adm'r,  666. 
Failure  to  look  and  listen. 
Pyle  V,  Clark  et  al.      Clark  et 
aL  V,  Wright,  431. 
Imputable  negligence. 
Pyle  V.  Clark  et  aL      Clark  et 
al,  V,  Wright,  432. 

Intersecting  Roads. 
Costs  of  crossing. 
Maine     Cent.     R.     Co.     v, 
Waterville,  etc.,  Co.,  756. 
Decision  of  commissioners. 
Maine     Cent.     R.     Co.     v, 
Waterville,  etc.,  Co.,  757. 
Killing  of  bicyclist. 
Kimball    et    al,     v.    Friend's 
Adm*x,  451. 
Killing  of  child  at  crossing  who 
was  climbing  over  train. 
Carmer  et  aL  v.   Chicago,   St. 
P.,  M.  &  O.  Ry.  Co.,  331. 
Negligence  of  company   as    to 
obstruction  of  view  a  question 
of  fact. 

Missouri,  K.  &  T.  Ry.  Co.   of 
Texas  v,  Rogers,  141. 
Negligence  of  driver. 
Pyle  V,  Clark  et  al,      Clark  et 
al,  V,  Wright,  432. 
Obstruction  of  crossing — pass- 
ing around  train. 
Atchison,     etc.,     R.     Co.     v. 
Cross,  757. 
Obstruction  of  view. 
Atchison,  etc.,  R.  Co.  v.  Pow- 
ers, 757. 
Pleading  statute  requiring  stop- 
ping of  trains. 

Cleveland,  C,  C.  &  St.  L.  Ry. 
Co.  V,  Gray,  48. 

Stop  Look  and  Listen. 
See  Contributory  Negligence, 

COUPLING  OABS. 

Case  of  negligence  causing 
injury  to  brakeman  coupling 
cars. 

Hollenbeck  v,   Missouri  Pac. 
Ry.  Co.,  277. 


COUPLINGS. 

Automatic  car  coupler — ^Ne- 
braska statute. 

Thompson   v,    Missouri    Pac. 
Ry.  Co.,  761. 
Assumption  of  risk    from    mis- 
matched couplings. 
McDonald's  Adm'r  v,  Norfolk 
&  W.  R.  Co..  552. 
Defective  couplings. 
Thompson    v,    Missouri    Pac. 
Ry.  Co.,  762. 
Foreign    cars  —  mismatched 
couplings,  559. 

Chicago,  etc.,  R.  Co.  v,  Curtis, 
762. 
Mismatched  couplings  not  neg- 
ligence per  se,  558. 

OCJL  VERTS. 

Care  to  be  observed  by  railroad 
company  in  erecting  culverts, 
bridges,  etc.,  701. 

DAMAGEa 

See  Exemplary  Damages, 

Measure    of  Damages   in 
Action  for  Death,  383. 

Admissibility    of    evidence     of 
wages  in  another  employment. 
Grimmelman   v.    Union    Pac. 
Ry.  Co.,  322. 
Contributory   negligence — miti- 
gation of  damages. 
Southern  Ry.  Co.  v,  Pugh,756. 
Damages. 
Denver,  etc.,  R.  Co.  v,  Lorent- 
zen,  763. 
Damages  awarded  in    eminent 
domain  proceedings  will   not 
be  disturbed  where  the    evi- 
dence is  conflicting. 
Chicago,  B.  &   Q.  R.   Co.    c. 
City  of  Naperville,  702. 
Death    by     wrongful    act — who 
may  recover. 

Chattanooga  Electric  Ry.  Co. 
V,  Johnson,  758. 
Delay  in  transportation,  514. 
Delay  in  transportation  of  live 
stock. 

St.  Louis,  I.  M.  &  S.  Ry.  Co. 
V,  Edwards,  402. 
Dependence  upon  deceased,  396. 
Eminent  domain. 
City  of  Terre  Haute  xk  Evans- 
villc,  etc.,  R.  Co.,  759. 
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DAMAGBS—  Continued, 

Eminent   domain — interruption 
of  business. 

Chicago,  B.   &  Q.   R.  Co.   v. 
City  of  Naperville,  702. 
Evidence  as  to    dependents  in 
computation  of  damages. 
Alabama  Mineral   R.  Co.    v, 
Jones,  383. 
Example  of  excessive  damages 
for  personal  injuries. 
Louisville  &  N.  R.  Co.  v.  Mat- 
tingly,  319. 
Expenses  incurred    in    seeking 
delayed  goods. 

Swift  River  Co.  v,  Fitchburg 
R.  Co.,  512. 
For     incidental    expenses    ren- 
dered   necessary    by     taking 
under  eminent  domain,  710. 
In  action  for  death  of  minor  son. 
Atchison,  etc.,  R.  Co.  v.  Cross, 
758. 
Injuries  resulting  from  fright, 

218. 
Injuries  to  orchards  by  fire  from 
railroad  engine. 
Atchison,  T.  &  S.  F.  R.  Co.  v. 
Emmerson,  663. 
Instance  of  excessive  damages 
for  injury  to  ankle. 
Chesapeake  &    O.  Ry.   Co.   z/. 
Friel,  126. 
Life  expectancy,  398. 
Alabama  Mineral    R.   Co.    v, 
Jones,  383. 
Measure  of  damages  for  delay  in 
transportation. 
Swift  River  Co.  v.  Fitchburg 
R.  Co.,  512. 
Measure  of  damages  where  street 
is     extended     over      depot 
grounds. 

Chicago,   B.   &  Q.   R.   Co.  v. 
City  of  Naperville,  702. 
Mitigation  of  damages-contrib- 
utory  negligence. 
Southern  Ry.  Co.  v.  Pngh,  756. 
Opinion  as  to  damages,  411. 
Passion  or  prejudice. 
Harrison  v.  Sutter  St.  Ry.  Co. 
el  al.,  200. 
Setting  aside  an  excessive  ver- 
dict of  damages  for  death  by 
wrongful  act. 

Harrison  v,  Sutter  St.  Ry.  Cg. 
et  ai.f  200. 


I>AMA.QE&— Continued. 

The  question  of  whether  dam- 
ages are    excessive  is  deter- 
mined from  evidence. 
Harrison  v.  Sutter  St.  Ry.  Co. 
et  al.f  200. 

Where  a  female  passenger, 
through  the  maltreatment  of 
the  employees  of  a  railway 
company,  was  compelled  to 
expose  her  person  to  the 
weather  and  to  a  number  of 
men,  and  received  injuries 
which,  together  with  her  ex- 
citement, resulted  in  her  hav- 
ing a  miscarriage,  a  verdict 
of  $2500.00  is  not  so  excessive 
as  to  create  the  belief  that  the 
jury  were  misled  by  passion, 
prejudice  or  ignorance. 
McKeon  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.,  220. 

DAMAGBS  EXOESSIVB. 
Damages  for  injury   to  brake- 
man. 

HoUenbeck   v.   Missouri  Pac. 
Ry.  Co.,  278. 

DEATH  BY  ^TRONGFUIi  ACT 

See  Damages, 
Evidence, 
Action  for  death  of  wife — proper 
plaintiff. 

Chattanooga  Electric  Ry.  Co. 
V,  Johnson,  758. 
Admissibility  of  evidence  of  hus- 
band's subsequent  marriage  in 
action  for  death  of  wife. 
Gulf,  C.  &   S.  F.  Ry.  Co.   v. 
Younger,  84. 
Assumption  of  Risk. 

Chicago,  etc.,  R.  Co.   v.   So- 
derburg,  761. 
Couplers  on  foreign  cars. 
Chicago,  etc.,  R.  Co.  v,  Cur- 
tis, 762. 
Defective  appliances. 
Pitts  V,  Florida  Cent.,  etc., 

R.  Co.,  762. 
Thompson  v,  Missouri  Pac. 
Ry.  Co.,  762. 
Mismatched  couplings. 
McDonald's  Adm'r  v,  Nor- 
folk &  W.  R.  Co.,  552. 
Switch  stand  near  track. 
Southern  Kan.    Ry.  Co.   v. 
Michaels,  761. 
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— Continued. 

Collision  of  hand  cars. 
Alabama   Mineral   R.   Co.    v. 
Jones,  383. 
Damag-es  for  death  of  minor  son. 
Atchison,  etc.,  R.  Co.  ^^  John- 
son, 758. 
Death  by  wrongful  act,  who  may 
recover. 

Chattanooga  Electric  Ry.  Co. 
V.  Johnson,  758. 
Death  of  employee  arising  from 
dangerous  premises. 
Grimmelman   v.   Union    Pac. 
Ry.  Co.  et  aLj  321. 

Directing  verdict. 
L/Ouisville    &    N.    R.    Co.    v. 
Vittitoe's  Adm'r  666. 
Effect  of  release  executed  before 
death. 

Hill  V,  Pennsylvania  R.  Co., 
229. 

Evidence  of    circumstances    of 
surviving    parent    in     action 
for  death  of  parent. 
Gulf,  C.   &  S.  F.   Ry.  Co.   v, 
Young-er,  84. 

Exemption    from    liability    for 
death  of  messenger. 
Pittsburg,  C,  C.  &  St.  L.  Ry. 
Co.  V.  Mahony,  441. 
Killing'  of  bicyclist  at  crossing-. 
Kimball    et   al.    v.     Friend's 
Adm'x,  451. 

Liability  of  carrier  for  death  of 
passenger    whose    head    was 
protruding  from  window. 
Shelton's  Adm'r.  v,  Louisville 
&  N.  R.  Co.,  678. 

Life  tables  as  evidence. 
Harrison  v.  Sutter  St.  Ry.  Co. 
et  al.,  201. 
Remedy. 

State  V.  Maine  Cent.  R.  Co., 
758. 

Repeal  of  Kentucky  statute  as 
to  wilful  negligence. 
Clark's  Adm*x     v,  Louisville 
&  N.  R.  Co.,  355. 
Wife's  right    of    action    where 
husband  has  released  claims 
for  his  injuries. 
Hill  V.  Pennsylvania  R.  Co., 
229. 


DELIVERY. 

Bill  of  lading  as  evidence  of  de- 
livery, 478. 

Cotton  destroyed  by  fire. 
Amorv  Manf'g  Co.   v.    Gulf, 
C.  &  S.  F.  Ry.  Co.,  472. 

Payment  of  freight  charg-es  ad- 
vanced to  connecting  carrier 
another  shipment  as  condition 
precedent  to  delivery. 
Robinson  v.  Dover,  etc.,  R. 
Co.,  753. 

Proper  point  of  delivery,  ques- 
tion for  jury. 

Louisville,     etc.,     R.    Co.     r. 
Bernheim,  754* 

DERAILMENT  OF  TRAIN. 

Snow  slide. 
Denver  &  R.  G.   R.    Co.    v. 
Pilgrim,  249. 

DIRECTING  VERDICT. 

Death  by  wrong'f  nl  act. 
Louisville  &  N.  R.  Co.  v.  Vit- 
titoe's  Adm'r,  666. 

DOGS. 

Liability  of    railroad  company 
for  killing  dogs. 
St.  Louis    S.   W.    Ry.    Co.  v, 
Stan  field,  115. 

DRUNKENNESS. 

Injury  to  third  person  throug-h 
ejection    of    drunken    person 
from  station. 
Gray  r.  Boston  &  M.  R.  R.,  481. 

ELECTRIC  RAILTVAYa 
See  Street  Railways, 

EMPLOYEES. 

See  Master  and  Sen*ant, 

EMINENT  DOMAIN. 

Thomas  r.  St.  Louis,  etc.,  Ry. 

Co.,  760. 
Appointment    of    city  commis- 
sioners by  circuit  judg-es. 
City  of  Terre  Hante  v.  Evans- 

ville,  etc.,  R.  Co.,  760. 
Authority  of  city  council  to  /ex- 
tend street  across  rig-ht  of  way. 
City  of  Terre  Haute  v.  Evans- 

ville,  etc.,  R.  Co.,  759. 
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ATerments  of  ownership  of  land. 
Thomas  7'.  St.  I<ouis,  etc.,  Ry. 
Co.,  760. 
Condemnation  of  land  of  corpo- 
ration. 

American,   etc.,  Nav.  Co.   r. 
N.  Y.,  etc.,  R.  Co.,  759. 
Condemnation    of  property  de- 
voted to  public  nse  for  second 
pnblic  use. 

City  of  Terre  Haute  v.  Evans- 
ville,  etc.,  R.  Co.,  760. 
Damag-es. 
City  of  Terre  Haute  ?'.  Evans- 
ville,  etc.,  R.  Co.,  758. 
Damagfes    for     incidental     ex- 
penses rendered  necessary  by 
taking,  710. 
Damages    for    interruption    of 
business. 

Chicago,   B.   &   Q.   R.  Co.   r. 
City  of  Naperville,  702. 
Damages  not    disturbed  where 
evidence  is  conflicting. 
Chicago,   B.   &  Q.   R.   Co.   v. 
City  of  Naperville,  702. 
Defenses. 
Thomas  r.  St.  Louis,  etc.,  Ry. 
Co.,  760. 
Effect  of  previous  title  of  peti- 
tioner. 

Thomas  v.  St.  Louis,  etc.,  Ry. 
Co.,  760. 
Evidence. 
Thomas  v.  St.  Louis,  etc.,  Ry. 
Co.,  761. 
Filing  of  survey — pre-emption. 
American,  etc.,  Nav.  Co.    v, 
N.  Y.,  etc.,  R.  Co.,  761. 

Measure  of  damages  where  street 
is  extended  over  depot  grounds. 
Chicago,    B.    &    Q.  R.   Co.    v. 
City  of  Naperville,  702. 

Purchase  of  right  of  way  and 
-  condemnation    of    additional 

strip. 

Joplin  A  W.  Ry .  Co.  v.  Kansas 
City,  Ft.  S.  A  M.Ry.  Co.,  165. 

Special  charters,  right  of  states. 
City  of  Terre  Haute  v.  Evans- 
ville,  etc.,  R.  Co.,  760. 

Sufficiency  of  petition. 
Thomas  v,  St.  Louis,  etc.,  Ry. 
Co.,  760. 


BVIDBNOB. 

See  Expert  and  Opinion  Evi- 
dence. 
Res  GesUe, 

Admissibility  of  evidence  as  to 
failure  to  give  signal  where 
horse  is  frightened. 
Ohio  Val.  R.  Co'e  Receiver  v. 
Young,  399. 

Admissibility  of  evidence  as  to 
pecuniary  condition  of  defend- 
ant where  plaintiff  is  seeking 
to  recover  punitive  damages. 
Pullman  Palace-Car  Co.  v, 
Lawrence,  59. 

Admissibility  of  evidence  as  to 
rule    of    company    regarding 
uncoupling  moving  cars. 
Hollenbeck  v.  Missouri  Pac. 
Ry.  Co.,  277. 

Admissibility  of  evidence  of 
husband's  subsequent  mar- 
riage in  action  for  death  of 
iFrif  e 

Gulf,  C.  A  S.   F.  Ry.   Co.   v. 
Younger,  84. 

Admissibility  of  evidence  in  an 
action  for  injury  to  stockmen. 
Louisville  A  N.  R.  Co.  v.  Bell, 
413. 

Admissibility  of  evidence  of 
value  of  trees  destroyed,  665. 

Admissibility    of    evidence    of 
wages  in  another  employment. 
Grimmelman  v.   Union    Pac. 
Ry.  Co.,  322. 

Admissibility  of  evidence  that  a 

culvert  was  covered  after  an 

accident. 

Fisher  v,  Paxson  et  al,^  516. 
Bill  of  ladintr  as  evidence    of 

delivery,  478. 
Dependence  upon  deceased,  398. 
Eminent  domain — evidence. 

Thomas  v.  St.  Louis,  etc.,  Ry. 
Co.,  761. 
Evidence  as  to    dependents  in 

computation  of  damages. 

Alabama  Mineral    R.  Co.   v, 
Jones,  383. 
Evidence    of   circumstances  of 

surviving  parent  in  action  for 

death  of  parent. 

Gulf,  C.   A  S.  F.  Ry.  Co.  v. 
Younger,  84. 
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Fires  set  by  engfines.  . 
Hemmi   v.   Chicago  &  G.  W. 
Ry.  Co.  et  aL,  547. 

Injury    to    stock — negligence — 
evidence. 
Blankenship  v.  Kanawha,  etc., 

Ry.  Co.,  768. 
Atlanta,  etc.,  R.  Co.  v,  Irwin, 

768. 

Life  expectancy. 
Alabama  Mineral  R.   Co.    v, 
Jones,  383. 

Marking  on  bill  of  lading  as 
evidence. 

Miller  Grain   &  Elevator  Co. 
V.  Union  Pac.  Ry.  Co.  1. 

Matter  of  common  knowledge — 
danger  of  riding  on  a  hand 
car. 

Alabama  Mineral  R.    Co.    if. 
Jones,  383. 

Misdelivery  of  goods. 
Hamilton    v.    Chicago,    M.  & 
St.  P.  Ry.  Co.,  526. 

Negligence — evidence. 
Klenkler  v.   Wheeling  Steel, 

etc.,  Co.,  764. 
Chicago,  <etc.,  R.  Co.  v,  Soder- 

burg,  764. 

Non-expert     testimony     as     to 
mental  and  bodily  condition 
of  party  injured. 
Cleveland,  C.  C.  &  St.  L.  Ry. 
Co.  V.  Gray,  48. 

Power  of  personal  representa- 
tive to  waive  privilege. 
Harrison  v.  Sutter  St.  Ry.  Co. 
etaL,  201. 

Result  of  autopsy. 
Harrison  v.  Sutter  St.  Ry.  Co. 
eiaL,  201. 

EXCAVATION. 

See  Af aster  and  Servant. 

EXOESSIVE  DAMAGES. 
See  Damages. 

EXOESSIVE  VEBDIOT. 

Passion  or  prejudice. 
Harrison  v»  Sutter  St.  Ry,  Co, 
et  al,,  200. 


EXEMPLARY  DAMAGBa 

Ejection     of     passenger     who 
boarded  a  train  by  advice   of 
the  conductor  of  another  train. 
Allen  V.  Wilmington  &  W.  R. 
Co.,  257. 
Evidence  as  to  pecuniary  condi- 
tion of  defendant. 
Pullman    Palace    Car    Co.  v. 
Lawrence,  59. 
Kentucky  statute  as  to  wilful 
negligence  or  neglect. 
Clark's  Adm*x  v,  lA>uisville  Sl 
N.  R.  Co.,  355. 

EXPEOTANOY. 

See  Life  Expectancy. 

EXPERT  AND  OPINION  BVI- 
DENOE. 

Delay  in  transportation  of  live 

stock. 

St.  Louis,  I.  M.  &  S.  Ry.  Co. 
V.  Eklwards,  402. 
Opinion  as  to  damages,  411. 

EXPRESS  OOMPANIES. 

Exemption    from    liability    for 
death  of  messenger. 
Pittsburg,  C,  C.  A  St.  L.  Ry. 
Co.  V.  Mahony,  441. 
Limitation  of  liability  by  rail- 
road company  as  to  carriage 
of  express  matter. 
Pittsburg,  C,  C.  &  St.  L.  Ry. 
Co.  V.  Mahony,  441. 

FELLOW  SERVANTS. 

Conductor  as  fellow  servant  of 
brakeman. 

Norfolk  &  Western  R.  Co.  v. 
Houchins*  Adm*r,  616. 
Conductor  as  vice-principal,  630. 
Criterion  of  co-service,  630. 
Norfolk  &  Western  R.  Co.  v. 
Houchins*  Adm'r,  616. 

Employers'  Liability  Act. 

Woodward  Iron  Co.  i\  An- 
drews, 756. 
Construction  of  statute. 
Kansas  City,  etc,  Ry.  Co.  v. 
Becker,  759. 
Engineer  and  brakeman. 
McDonald's  Adm*r  v.  Norfolk 
&  W.  R.  Co.,  552. 
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PBLIiOW    SERVANTS  -  Con- 

tinned. 

Fireman  and  engineer. 
Kansas  City,  etc.,  Ry.  Co.  v, 
Becker,  758. 
Foreman  and  laborer. 
Bradley  z/.  Chicago,  M.  &  St. 
P.  Ry.  Co.,  729. 

FENCES. 

Depot  grounds  in  excess  of  legal 
limit. 
Eaton  V,  McNeill,  680. 

Failure  to  fence  right  of  way. 
Chicago,  etc.,  R.  Co.  v.  Lyon, 
764. 

Liability  of  company  for  inju- 
ries to  animals  fixed  by  place 
of  entry,  684. 
Eaton  r.  McNeill,  680. 

FIRES.  . 

Origin  of  fire. 
Osborne  v.  Chicago  &  W.  M. 
Ry.  Co.,  297. 

FIRES  SET  B7  ENGINES. 

Admissibility    of    evidence    of 
value  of  trees  destroyed,  665. 
Duty  of  company. 
West  Jersey  R.  Co.  v.  Abbott, 
764. 
Evidence. 
Hemmi  v,  Chicaf^o  &  G.   W. 
Ry.  Co.  et  aL,  547. 
Measure  of  damages  for  injury 
to  orchard. 

Atchison,  T.  &  S.  F.  R.   Co. 
V,  Emmerson,  663. 
Negligence. 
Atchison,  T.  &  S.  F.  R.  Co.  v, 
Emmerson,  663. 

FLOODS. 

Act  of  God. 
Fremont,  etc.,  R.  Co.  zk  Har- 
lin,  766. 
Duty  of  company. 
Georgia,  etc.,  Co.   v,   Bohler, 
767. 
Extraordinary  flood  a  question 
of  fact. 
Brown  et  ux,   v.   Pine  Creek 

Ry.  Co.,  693. 
Greorgia,   etc.,  Co.   v,   Bohler, 
766. 


FRANOHISE. 

Authority  to  make  use  of  the 
public  streets  of  a  city  for  a 
railroad  primarily  resides  in 
the  city. 

Beekman  et  al,  v.  Third  Ave. 
R.  Co.,  23. 
Construction  of  franchise  as  to 
fares. 

Beekman  et  al,  z/.  Third  Ave. 
R.  Co.,  23. 
Improper  exercise  of  franchise. 
Thomas  v.  St.  Louis,  etc.,  Ry. 
Co.,  760. 
New  York  statute  as  to  sale  of 
franchises. 

Beekman  et  al,   v.  Third  Ave. 
R.  Co.,  23. 
Power  of  municipality  to  g-rant 
franchise. 

Sun  Printing,  etc.,  Ass*n   v. 
Mayor  of  New  York,  771. 

FRIGHT. 

Injuries  resulting  from  fright, 
218. 

Liability  of  company  for  inju- 
ries     arising-      from     fright 
caused  by  its  negligence. 
Mitchell  r.  Rochester  Ry.  Co., 
215. 

FRIGHTENING  HORSES. 

Admissibility  of  evidence  as  to 
failure  to  give  signals. 
Ohio  Val.  R.  Co.*s  Receiver  v. 
Young,  399. 
Breaking  of  trolley  wire. 
Kepner  v,  Harrisburg  Trac- 
tion Co.,  493. 
Discharge  of  steam  by  engines 
at  crossings. 

Boothby  v,  Boston  &  M.  R.  R., 
299. 
Instruction    as    to    negligently 
and   wantonly   blowing  whis- 
tle. 

Everett  v.  Receivers  of  Rich- 
mond &  D.  R.  Co.,  523. 
Liability  of  company  for  ordi- 
nary noises. 

Ohio  Val.  R.  Co.'s  Receiver  v. 
Young,  399. 
Neg-ligence  in  blowing  whistle 
a  question  for  the  jury. 
Flynn  v,  Boston  &  A.  R.  Co.^ 
691. 
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HAOKMBN.  INTBBSTATB  OOMMBROB-* 

Bxclusion  from  station,  661.  Continued. 

Validity  of  afirreement  for  re- 
HANDOARS.  duccd  rates. 

Collision.  Missouri,  K.  &  T.  Ry,  Co.  v. 

Alabama    Mineral    R.   Co.  v.  Bowles,  12. 

W^war^ifon    Co.    v.    An-  ^OBS^^O^  B^OD. 
drews  756  Brown  et  ux.  v.  Pine  Creek  Ry. 

*       '  Co.,  693. 

HORSES.  JOINDER. 

See  Frightening  Horses.  Carriers  of  passengers. 

Atlantic    &    P.    Ry.    Co.,    v. 
IMPUTABLE    NBGLiaBNOB,  Laird.  365. 

437. 

Crossings.  LEASE. 

Pyle  V.  Clark  et  al,    Clark  et  Construction  of  contract  grant- 

al.  V.  Wright,  432.  ing   trackage    rights  by  one 

Driver  of  wagon.  road  to  another. 

Missouri,  K.  &  T.  Ry.  Co.  of  Louisville    &    N.    R.     Co.    v. 

Texas  v.  Rogers,  141.  Louisville  S.  Ry.  Co.,  161. 

^»  Y*^^T^»i-r^<^T4r.  Lease  of  cars  by  receivers. 

INJUNCTIONS.  Mercantile    Trust   &  Deposit 

Power  of    rival  street  railway  Co.   v.   Southern    Iron  Car- 

to  enjoin  illegal  construction.  Line  Co.    Same  v.  Atlanta 

New  England  R.  Co.  v.  Cen-  Stone,  Coal  &  Lumber  Co., 

tral  Railway  &  Electric  Co.  102. 

et  at.,  261.  Sub-leases  of  cars  by  receivers. 
Power   of  rival  street  railway  Mercantile  Trust  &    Deposit 
to  enjoin  ultra  vires  act.  Co.   v.   Southern    Iron  Car- 
New  England  R.  Co.  v,  Cen-  Line  Co.    Same  v.  Atlanta 
tral  Railway  &.  Electric  Co.  Stone,  Coal  &  Lumber  Co., 
et  al.,  261.  102. 

INJURY  TO  SWITOHMBN.        LIENS. 

Ccmtributory  negligence.  Liability  of  owner  of  railroad  for 

Ferguson  v,  Chicago,  M.  &  St.  Uen  for  labor. 

P.  Ry.  Co.,  241.  Adams  v.  G.  I.,  etc.,  R.   Co., 

765. 
Property  liable  to  sub-contract- 
Indian  Territory.  or*s  lien. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Adams  v.  G.   I.,  etc.,    R.  Co., 
Bowles,  12.  765. 

Issuance  of  thousand  mile  tick-  ^  ,„^  «^«„^«,  *  ^t^^  ^^ 
ets.  LIFE  EXPBOTANCY,  398. 

®i?!'(^.^496^  ^^''''^  *  ^*  ®'  "F®  TABLES. 

Railway  passes.  Harrison  v.  Sutter  St.  Ry.  Co. 

Curry  v.  Kansas,  etc.,  Ry.  Co.,  et  at.,  201. 
755. 

State  statute  requiring  the  heat-  LIMITATIONa 

ing  of  passenger  cars.  Effect  of    statute  passed  after 

New  York,  N.  H.  &  H.  R.  Co.  commencement  of  suit. 

V.   People  of    the    State  of  Nichols  v.    Norfolk,  etc,    R. 

New  York,  172.  Co.,  768. 
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MASTBB  AND  SBBVANT. 
Sec  Couplirifrs. 

Fellow  Servant. 
Assumption  of  Risk. 

Chicago,  etc.,   R.  Co.   v.  So- 

derburfc,  761. 
Southern  Kan.   Rj.   Co.    v, 

Michaels,  761. 

Couplers  on  foreig'n  cars. 
Chicafifo,  etc.,  R.  Co.  v,  Cur- 
tis, 762. 

Defective  appliances. 
Pitts  V.  Florida  Cent.,  etc., 

R.  Co.,  762. 
Thompson   v,  Missouri  Pac. 
Ry.  Co.,  762. 
Excavations. 
Bradley   v,   Chicag'o,   M.  & 

St.  P.  Ry.  Co.,  728. 
I^arsson  v,  McClure,  763. 

Care    to    be    exercised    by  em- 
ployee. 

Bradley  v,  Chicag'o,  M.  &  St. 
P.  Ry.  Co.,  728. 
Construction  of  contract  to  em- 
ploy injured  employee. 
Tennessee  Coal,  Iron  &  Rail- 
road Co.  v.  Pierce,  742. 

Contract  of  Exployment  for  In- 
jured Employee,  751. 

Examples,  752. 
Uncertainty,  751. 
Validity,  751,  752. 
Tennessee     Coal«     Iron     & 
Railroad  Co.  v.  Pierce,  742. 

Contributory  neg'ligence. 
Conway  v*  Chicago,  etc.,    R. 
Co.,  755. 
Death  of  employee  arising  from 
dangerous  premises. 
Grimmelman  v.  Union    Pac. 
Ry.  Co.  etaL^  321. 

Death  of  employee  by  collision 
of  handcars. 

Alabama    Mineral    R.  Co.  v, 
Jones,  383. 

Defective  appliances. 

Chicago,  etc.,  R.  Co.  v,  Cur- 
tis, 762. 
Pitts  z/.  Florida  Cent,  etc.,  R. 

Co.,  762. 
Thompson  v.   Missouri    Pac. 
Ry.  Co.,  762. 
Defective  couplings. 


MASTER    AND    SBRV ANT — 
Continued, 

Thompson    v,    Missouri  Pac. 
Ry.  Co.,  762. 
Derailment    of  train  by    snow 

slide. 

Denver  &  R.  G.  R.  Co.  v.  Pil- 
grim, 249. 

Eihployees  as  passengers,  689. 
McNulty  V,  Pennsylvania  R. 
Co.,  685. 
Employers'  liability  act. 
Woodward    Iron    Co.    v,   An- 
drews, 756. 

Laborer  in  excavation  injured 
by  falling  embankment,  728, 
741. 

Liability  of  the  company  for  in- 
jury to  third  person  where  the 
act  is  within  the 'scope  of  the 
servant's  employment  though 
the  particular  act  was  not  au- 
thorized. 
Gray  v.  Boston  &  M.  R.  R.,481. 

Safe  place  to  work — excavation. 
Bradlev  v,  Chicago,  M.  &  St. 

P.  Ry.  Co.,  728. 
Larsson  t/.  McClure,  763. 

Scope  of  employment — ejection 
by  employee  whose  duty  it 
was  to  keep  waiting  room  in 
station  clean  and  to  keep  the 
room  clear  of  loafers. 
Gray  v,  Boston  &  M.R  R.,  481. 

Whether  servant  assumes  risk 
of  injury  from  overhead  struc- 
tures, 470. 
Gusman  et  aL  v.  Caffery  Cent. 

Refinery    &    Railroad    Co., 

Limited,  et  aL^  463. 

MISJOINDER. 

Action  against  railroad  compa- 
ny and  employees  for  personal 
injuries. 

Pugh  V,  Chesapeake  &  O.  Ry. 
Co.,  303. 

MORTALITY  TABLBS. 

Harrison  v.  Sutter  St.  Ry.  Co. 
etaL^  201. 

MOVINQ  TRAIN. 

See  Carriers  of  Passengers. 
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MUNIOIPAL     OORPOBA- 

TIONS. 

Appointment    of    city  commis- 
sioners by  circuit  judg'cs. 
City  of  Terre  Haute  v,  Kvans- 
ville,  etc.,  R.  Co.,  760. 
Municipal  consent  to  railroads 
in  streets — ratification. 
City  of  Owensboro  v,  Owens- 
boro  &  N.  R.  Co.,  155. 

Municipal   ownership  of  street 
railways,  constitutionality. 
Sun   Printing",  etc.,   Ass'n  v. 
Mayor  of  New  York,  771. 
Power  of  council  to  demand  addi- 
tional sum  for  franchise. 
Beekman  et  aL  v.  Third  Ave. 
R.  Co.,  23. 

Power   of     council    to     extend 
street  across  rig-ht  of  way. 
City  of  Terre  Haute  v,  Evans- 
ville,  etc.,  R.  Co.,  759. 
Power  of  municipality  to  g-rant 
franchise. 

Sun   Printing,  etc.,  Ass*n  v. 
Mayor  of  New  York,  771. 

Power   of  state    authorities  to 
grant    the  right  of  using  the 
streets  to  a  street  railroad. 
Beekman  et  aL  v.  Third  Ave. 
R.  Co.,  23. 
Rapid  transit  commission. 
Sun   Printing,   etc.,  Ass'n   v. 
Mayor  of  New  York,  771. 

NBGLIQENOE. 

See  Carriers  of  Live  Stock, 
Carriers  of  Passengers. 
Children, 

Contributory  Negligence. 
Crossings. 

Death  by  Wrongful  Act. 
Fires  Set  by  Engines. 
Frightening  Horses. 
Imputable  Negligence. 
Proximate  Cause. 
Street  Railways. 

Action    against    railroad    com- 
pany and  employees  for  per- 
'  sonal  injuries. 
Pugh  V,  Chesapeake  &  O.  Ry. 
Co.,  303. 
Bridges. 
Brown  et  ux.   v.   Pine  Creek 
Ry.  Co.,  693. 


'S^QtlulQtlS^Cm-Continued. 

Collision  of  street  car  with  ve- 
hicle. 

Consol.  Tract. Co.  v.  Behr,770. 
Dangerous  make  up  of  the  train. 
Denver  &  R.  G.  R.  Co.  v.  Pil- 
grim, 249. 
Defective   street-railway  track. 
Citizens'  St.  M.  Co.  v.  Sutton, 
771. 
Disregard  of  rules. 
Atchison,  etc.,  R.  Co.  v.  Slat- 
tery,  764. 
Evidence,  question  for  jury. 
Klinkler    v.  Wheeling    Steel, 
etc.,  Co.,  764. 
Failure  of  employee  on  engine 
to  keep  lookout. 
Middle  Ga.  etc.,  R.  Co.  v.  Rey- 
nolds, 763. 
Fright,  218. 

Injury  caused  by  an  endeavor 
to  escape  from  an  apparent 
danger. 

Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Rog-ers,  141. 
Injury  to  Passenger  on   Street 
Car. 

Facts  to  be  considered. 
Conway   v.   Lewiston,   etc.* 
R.  Co.,  770. 
Liability  of  company. 
Conway  v.   Lewiston,   etc.» 
R.  Co.,  769. 
Presumption. 
Electric  Ry.  Co.  v.  Carson  * 
762. 
Injury  to  Stock. 
Burden  of  proof. 
Talbot  V.    West    Va.,   etc., 
Ry.  Co.,  768. 
Evidence. 
Atlanta,     etc.,    R.     Co.     z\ 

Irwin,  768. 
Blankenship    v.    Kanawha, 
etc.,  Ry.  Co.,  768. 
Injury  to  switchman. 

Ferguson  v.  Chicago,  M.  &  St. 
P.  Ry  Co.,  241. 
Instruction    as    to    liability    of 
company  for  falling  of  tunnel. 
Louisville  &  N.  R.  Co.  v.  Mat- 
tingly,  319. 
Joint  and  separate  liability   for 
concurrent  acts. 
Pugh  z/.  Chesapeake  Sl  O.  Ry. 
Co.,  303. 
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JifBaiAOENOB— Continued, 

Master  and  servant. 
Atchison,  etc.,  R.  Co.  v.  Slat- 
tery,  761. 
Obstruction  of  crossing*. 
Atchison,  etc.,  R.  Co.  z/.  Cross, 
757. 
Pedestrian  crossing  railroad  in 
street. 

Bericeley  v,  C.  &  O.  Ry.  Co., 
758. 
Proof.      . 
Chicag'o,  etc.,  R.  Co.  v,  Soder- 
burg,  764. 
Question  of  law  and  fact. 
Alabama    Mineral  R.   Co.   v. 

Jones.  384. 
Gilraan  v.  Boston  &  M.  R.  R., 

478. 
LfOeser   v,   Chicago,  M.  &  St. 
P.  Ry.  Co.,  421. 
Switch  stand  near  track. 
Southern    Kan.    Ry.    Co.    v, 
Michaels,  761. 

OBSTRUCTION  OF  VIEW. 
See  Crossings* 

OBDINANOSa 

See  Speed, 

Speed. 
Graney  et  ux.   v.  St.  Louis,  I. 
M.  &  S.  Ry.  Co.,  187. 

Violation  of  ordinances. 
Harrison  v,  Sutter  St.  Ry.  Co. 
et  aL,  200. 

OVBRPLOTV. 

See  Floods. 

Act  of  Grod. 
Fremont,  etc.,  R.  Co.  v,   Har- 
lin,  766. 
Diversion  of  surface  water. 
Fremont,  etc.,  R.  Co.  v,  Har- 
lin,  766,  767. 
Freshets. 
Georgia  R.  etc.,  Co.  v.  Bohler, 
768. 

Limitation  of  actions. 
Nichols    V.  Norfolk,  "etc.,   R. 
Co.,  768. 
Permanent  damages — notice. 
Nichols    V.  Norfolk,  etc.,   R. 
Co.,  768. 


PASSBNGBRS. 

See  Carriers  of  Passengers, 

PASSES. 

See  Carriers  of  Passengers, 

PENAL  STATUTE,  638.    . 

Hall    V,   Norfolk    &   Western 
Railroad  Co.,  632. 

PH7SIOAL    EXAMINATION. 

Refusal  to  order. 
Southern    Kan.    Ry.     Co.    v, 
Michaels,  764. 

PLATPORMa 

See  Carriers  of  Passengers, 

PLEADING. 

Action   for  personal  injuries — 
amendment  of  special  pleas. 
Woodward  Iron    Co.    xk    An- 
drews, 755. 

Overflow  of  Land. 

Notice. 
Nichols  V.  Norfolk,  etc.,  R. 
Co.,  768, 
Sufficiency  of  petition. 
Fremont,  etc.,  R.  Co.  v,  Har- 
lin,  766. 
Pleading  statute  requiring:  stop- 
page of  trains  at  crossings. 
Cleveland,  C,  C.  &  St.  L.  Ry. 
Co.  V,  Gray,  48. 
Statutory  offenses. 
Cleveland,  C,  C.  &  St.  L.  Ry. 
Co.  V,  Gray,  48, 

PLEDGE. 

Rolling  stock. 
Mechanics'  Trust  Co.  v,  Dan- 
dridge  et  al,^  348. 

PRESUMPTION. 

Fellow  servants. 
Kansas  City,   etc.,  Ry.  Co.  v, 
Becker,  7^. 
Negligence. 
Electric    Ry.  Co.    v,    Carson, 
769. 
Taxation — erroiieous  listing. 
Chicago,  etc.,  R,   Co.  v,   Cass 
County,  772. 
Warning. 
Grimmelman   v.  Union    Pac. 
Ry.  Co.,  322. 
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PRIVILEGED   OOMMTJNIOA- 
TION. 

Power  of  personal  representar 
live  to  waive  privilege. 
Harrison  v.  Sutter  St.  Ry.  Co. 
et  al.f  201. 

PROXIMATE  OAUSE. 

Contributory  neg-ligence. 
Pyle  V.  Clark  et  al,     Clark  et 
aL  V.  Wrig-ht,  431. 
Injuries    arising     from     fright 
caused  by  negligence  of  com- 
pany. 

Mitchell  V,  Rochester  Ry.  Co. 
215. 
Injury  to  laborer  on  track  where 
train  was  flagged  in  time. 
Jackson  z/.  Galveston,  H.  &  S. 
A.  Ry.  Co.,  236. 

QUESTIONS  OP    LAW  AND 
PACT. 

Contributory  negligence. 

Bradley  v.  Chicago,  M.  &  St. 

P.  Ry.  Co.,  728. 
Carmer  et  aL  v.  Chicago,  St. 

P.,  M.  &  O.  Ry.  Co.,  331. 
Graney  el  ux,  v,  St.  Louis,  I. 

M.  &  S.  Ry.  Co.,  187. 
Contributory      negligence       at 
crossings. 
Laib  V,  Pennsylvania  R.  Co. 

150. 
Extraordinary  flood  a  question 
for  the  jury.- 
Brown  et  ux,  v.  Pine  Creek 

Ry.  Co.,  693. 
Georgia  R.,  etc.,  Co.  v,  Bohler, 

766. 
Negligence. 
Alabama  Mineral    R.  Co.   v, 

Jones,  383. 
Atchisoa,  etc.,  R.  Co.  7/.  Cross, 

757. 
Gilman  v.  Boston  &  M.  R.  R., 

478. 
Klinkler   i/.    Wheeling  Steel, 

etc.,  Co.,  764. 
Loeser  v,  Chicago,  M.  &  St. 

P.  Ry.  Co.,  421. 
Southern     Kan.    Ry.    Co.    v, 

Michaels,  761. 
Thompson    v,  Missouri    Pac. 

Ry.  Co.,  762. 
Negligence    in   blowing     whis- 


QUESTIONS   OF   LAW  AND 

P  ACT—  Continued. 

tie  a  question  for  the  jury. 
Gwynn  z/.  Boston  &  A.  R.  Co., 

691. 
Proper    point    of   delivery    of 
goods. 
Louisville,    etc.,    R.    Co.     v. 

Bernheim,  754. 

RAILROAD     COMMISSIONS 

Action  to  enjoin  commissions^ 
615. 

Appeal  from  commission. 
Steenerson  v.  Great  Northern 
Ry.  Co.,  560. 

Apportionment  of  gross  earn- 
ings. 

Steenerson  v.  Great  Northern 
Ry.  Co.,  560. 

Authority  and  jurisdiction  of 
state  railroad  commissioners, 
614. 

Authority  as  to  crossings,  614. 

Authority  to  fix  rates,  614. 

Authority  to  fix  depot  and  ter- 
minal facilities,  side  tracks 
and  switches,  614. 

Burden  of  proof  as  to  whether 
an    extension    is    an    incum- 
brance on  the  rest  of  the  line. 
Steenerson  v.  Great  Northern 
Ry.  Co.,  561. 

Conclusiveness  of  decisions  of 
commissioners,  615. . 

Constitutional  statutes,  613. 

Construction  of  Iowa  statute, 
615. 

Cost  of  reproducing  terminaUi. 
Steenerson  v.  Great  Northern 
Ry.  Co.,  560. 

Delegation  of  legislative  power, 
614. 

Enforcement  of  orders  by  court, 
615. 

Feeders— division  of  profits. 
Steenerson  v.  Great  Northern 
Ry.  Co.,  561. 

Income. 
Steenerson  v*  Great  Northern 
Ry.  Co.,  560. 

Income  on  cost  of  reprodaction 
of  railway. 

Steenerson  v.  Great  Northern 
Ry.  Co.,  560. 

Interstate  trafiic,  614. 
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RAIIiBOAD  COMMISSIONS-   BAILROADS   IN    STREETS— 
Continued,  Continued, 


Method  of  determining  reason- 
ableness of  rates. 
Steenerson  v.  Great  Northern 
Ry.  Co.,  559. 
Power  to  reduce  rates. 
Steenerson  v.  Great  Northern 
Ry.  Co.,  559. 
Proper  apportionment  of  gross 
earnings. 

Steenerson  v.  Great  Northern 
Ry.  Co.,  561. 
Review  of    commissioners'  de- 
cisions. 

Maine  Cent.  R.   Co.  v,  Water- 
ville,  etc.,  Co.,  757. 
Suits     against    commissioners, 

615. 
Terminals. 
Steenerson  v.  Great  Northern 
Ry.  Co.,  560. 

The  jurisdiction  to  determine 
whether  there  is  a  statutory 
right  to  demand  from  a  rail- 
way company  a  facility  or 
privilege  belongs  exclusively 
to  the  railway  commissioners. 
Perth  General  Station  Com- 
mittee V,  Ross,  639. 

RAILROADS  IN  STREETS. 

Injury  to  child  through  violation 
of  ordinance  as  to  rate  of 
speed.' 

Graney  et  ux,  v,  St.  Louis,  I. 
M.  &  S.  Ry.  Co.,  187. 
Municipal  consent  to  railroads 
in  streets — ratification. 
City  of  Owensboro  v,  Owens- 
boro  &  N.  R.  Co.,  155. 
Ordinance  limiting  speed. 
Graney   et  ux,  v,  St.  Louis,  I. 
M.  &  S.  Ry.  Co.,  187. 

Street  Crossing. 

Contributory  negligence. 
Berkeley  v,  C.  &  O.  Ry.  Co., 
757. 
Duties     of    pedestrians    and 
company. 

Berkeley  v,  C.  &  O.  Ry.  Co., 
758. 
Obstruction  of  crossing. 
Atchison,    etc.,    R.     Co.    v. 
Cross,  757. 


Validity  of  ordinance  requiring 
a  changeof  grade  which  would 
render  the  tracks  useless. 
City  of  Owensboro  v,  Owens- 
boro &  N.  R.  Co.,  155. 

RECEIVERS. 

Authority  to  lease  cars. 

Mercantile  Trust  &  Deposit 
Co.  V,  Southern  Iron  Car- 
Line  Co.  Same  v,  Atlanta 
Stone,  Coal  &  Lumber  Co., 
102. 
Liability  of  former  receivers  fur 

taxes. 

Comer  et  at.  v,  Polk  County, 
^/a/.,288. 
Sul>-lease  of  cars  by  receivers. 

Mercantile  Trust  &  Deposit 
Co.  V,  Southern  Iron  Car- 
Line  Co.  Same  v,  Atlanta 
Stone,  Coal  &  Lumber  Co., 
102. 

RELEASE. 

Construction  of  release  of  land 
owners. 

Brown  et  ux,   v.  Pine    Creek 
Ry.  Co.,  693. 
Effect  of  release  executed  before 
death. 

Hill  V,  Pennsylvania    R.  Co., 
229. 
Relief  associations — validity  of 
contract. 

Chicago,  etc.,  R.  Co.  v,  Curtis, 
765. 
Time  of  execution  of  release. 
Brown  et   ux,    v.  Pine  Creek 
Ry.  Co.,  694. 
Wife's  right    of    action    where 
husband  has  released  claims 
for  his  injuries. 
Hill   V,  Pennsylvania  R.  Co., 
229. 

RES  GEST^. 

Declarations  of  employee. 

Electric  Ry.  Co.  v,  Carson,  770. 
Quarrel  t>etween  stockmen  and 

trainmen.  ""_:; 

Louisville  &  N.  R.  Co.  v.  Bell, 
413. 
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RtGHT  OF  WAY. 

Adverse  possession. 
Mayesville  &  B.  8.  R.   Co.   v. 
Holton  et  ux.^  336. 
Construction  of  charter. 
Raleigh  &  A.  Air-Line  R.  Co. 
V,  Sturgeon,  272. 
Duty  of  railroad  to  keep  right  of 
way  in  good  condition. 
Dobbins  v,  Missouri,  K.   &  T. 
Ry.  Co.  of  Texas,  179. 
Excavation  on   side  of  right  of 
way. 

Dobbins  v,  Missouri,  K.  &  T. 
Ry.  Co.  of  Texas,  179. 
Failure  to  fence. 
Chicago,  etc.,  K.  Co.  v.  Lyon, 
764. 
Liability    of     company     where 
child  fell  into  an   excavation 
on    right    of    way     and    was 
drowned. 

Dobbins  r.  Missouri,  K.  &  T. 
Ry.  Co.  of  Texas,  179. 
Origin  of  fire. 
Osborne  v,  Chicago  &  W.  M. 
Ry.  Co.,  297. 
Verbal  contract  for  right  of  way. 
Texas  St  P.  Ry.  Co.  v,  Scott, 
309. 

ROLLING  STOCK. 

Pledge. 
Mechanic's  Trust  Co.   v,  Dan- 
dridge  et  0/.,  348. 

SLEBPING  OAR  COMPANIES 

Baggage  in  sleeping  car. 
Dawley  v,  Wagner,  etc.,  Co., 
766. 
Common  carriers. 
Pullman    Palace-Car    Co.    v, 
Lawrence,  59. 
Failure  to  awaken  passenger. 
McKeon  v,  Chicago,  M.  &  St. 
P.  Ry.  Co.,  219. 
Liability  as  common  carriers,  78. 
Liability  of  railroad  company  in 
Illinois  for  assault  by  porter 
on  passenger. 

Pullman    Palace-Car    Co.    v, 
Lawrence,  59. 
Liability  of  sleeping  car  com- 
panies    for    assault    of    em- 
ployees, 79. 
Where  a  railway  company  has 


SLEEPING  CAR  COMPANIES 

— Continued. 

sold  a  sleeping  car  ticket  to  a 
point  on  its  road  where  the 
passenger  has  to  change  cars 
in  order  to  reach-  her  destina- 
tion, it  is  the  duty  of  such  com- 
pany to  awaken  the  passenger 
in  sufficient  time  to  allow  her 
to  dress,  or,  if  it  has  failed  to 
do  so,  to  hold  the  train  until 
she  can  dress  in  a  manner 
suitable  to  make  such  change 
of  cars,  and  the  neglect  of  the 
company  to  perform  such  duty, 
resulting  in  damage  to  the 
passenger,  is  sufficient  to  au- 
thorize a  recovery,even  though 
the  duty  is  not  expressly  pre- 
scribed in  the  contract  of  car- 
riage. 

McKeon  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.,  219. 

SNO\^  SLIDE. 

Derailment  of  train. 
Denver  &  R.  G.  R.  Co.  v.  Pil- 
grim, 249. 

SPEED. 

Contributory  negligence   cores 

failure  to  admit  evidence  of 

ordinance  limiting  speed. 

Sutherland   v.  Cleveland,  C, 
C.  &  St.  L.  Ry.  Co.,  424. 
Passing    between    station    and 

train  at  high  rate  of  speed — 

negligence. 

Chicago,     etc.,     Ry.     Co.    v, 
Ryan,  754. 
Violation  of  ordinance  limiting 

speed,  428. 

STATE  RAILROAD  COMMIS- 
SION. 

See  Railroad  Commission, 

STATIONS. 

See  Carriers  of  Passengers. 

Agreement  to  erect  stations — 
perpetual  maintenance. 
Texas  &  P.  Ry.  Co.  v,  Scott, 
309. 

Duty  to  erect  station. 
Chaddick  v.  Lindsay,  754^ 
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STATIONS— G7«//««^rf. 

Effect  of  depot  grounds  being- 
in  excess  of  legal  limit  where 
stock  are  injured. 
Eaton  V.  McNeill,  680. 

Exclusive  privileges  to  hack- 
men,  661. 

Failure  to  provide  station — as- 
sumption of  risk  by  employee. 
Chaddick  v,  Lindsay,  755. 

Implied  invitation  to  enter. 
Gray  v,   Boston   &  M.   R.  R., 
481. 

Injury  to  third  person  through 
ejection  of  drunken  person 
from  station. 

Gray   v,  Boston   &   M.  R.  R., 
481. 

Passing  between  station  and 
train  at  high  rate  of  speed — 
negligence. 

Chicago,     etc.,     Ry.     Co.    v, 
Ryan,  754. 

Right  to  exclude  persons  from 
station,  660. 

Perth  General  Station  Com- 
mittee V.  Ross,  439. 

STOCK. 

See  Carriers  of  Live  Stock. 
Fences. 

STOP,  LOOK  AND  LISTEN. 
See  Contributory  Negligence, 

STREET  RAIL^W^ATa 
See  Railroads  in  Streets, 

Assault  by  a  motorman. 
Rudgeair  v,  Reading  Traction 
Co.,  112. 

Authority  to  grant  use  of  public 
streets    of    a    city    primarily 
resides  in  the  city. 
Beekman  et  al,  v.  Third  Ave. 
R.  Co.,  23. 

Carrying  passenger  past  desti- 
nation— injuries  while  walk- 
ing back. 

Young  V,  Camden,  etc.,  Ry. 
Co.,  768. 

Collision  with    vehicle  —  negli- 
gence. 
Consol.  Tract.  Co.  v,  Behr,  770. 

Construction  of  franchise  as  to 
fares. 

Beekman  et  al.  v.  Third  Ave. 
R.  Co.,  23. 


STREET  RAIL\^AYS  — G?«/'£/. 

Construction  of  statute  as  to  the 
building  of  connecting  lines. 
New  England  R.  Co.  v.  Cen- 
tral Railway  &  Electric  Co. 
et  aL,  261. 
Defective  track. 
Citizens*  St.  R.  Co.  v,  Sutton, 
771. 

Derailment  of  Car. 

Declarations    of    employee  — 
res  gestae. 

Electric  Ry.  Co.  v.  Carson, 
770. 
Presumption  of  negligence. 
Electric  Ry.  Co.  v,  Carson, 
769. 

Duty  of    city    engineer    under 
contract  with  municipality. 
State  ex  rel.  Crescent  City  R. 

Co.  V,  Bell,  City  Engineer, 

210. 

Extension  of  road  beyond  city 
limits. 

Citizens'   Elec.,    etc.,    Co.    v. 
County  Com'rs,  769. 

Injuries  arising  from  fright 
caused  by  negligence  of  com- 
pany. 

Mitchell  V,  Rochester  Ry.  Co., 
215. 

Injury  to  Passenger  Alighting  on 
Rolling  Stone. 

Conway  v,  Lewiston,  etc.,  R. 
Co.,  769, 

Negligence — facts  to  be  con- 
sidered. 

Conway  v,  Lewiston,    etc., 
R.  Co.,  769. 

Investigation  of  cause  of  derail- 
ment,     declarations    of    em- 
ployee—r«  gestce. 
Electric  Ry.  Co.  v,  Carson,  770. 

Jumping  from  moving  car — con- 
tributory negligence. 
Jagger    v.    People's    St.    Ry. 
Co.,  771. 

Knowledge  of  defect. 
Citizens'  St.  R.  Co.  v,  Sutton, 
772. 
New  York  statute  as  to  sale  of 
franchises. 

Beekman  et  al,  v.  Third  Ave. 
R.  Co.,  23. 
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Obstruction  of  track. 
Consolidated  .Traction  Co.  v, 
Haight,  90. 
Ownership  by  city. 
Sun  Printing,  etc.,  Ass'n    v. 
Mayor  of  New  York,  771. 
Passenger    injured  by    sudden 
movement  of  the  car. 
Dixey   v,   Philadelphia   Trac- 
tion Co.,  294, 
Power  of  council  to  demand  ad- 
ditional sum  for  franchise. 
Beekman  et  al,  v.  Third  Ave. 
R.  Co.,  23. 
Power  of  municipality  to  grant 
franchise. 

Sun   Printing,  etc.,  Ass'n   v. 
Mayor  of  New  York,  771. 
Power  of  rival    street  railway 
to  enjoin  illegal  construction. 
New  England  R.  Co.   v^  Cen- 
tral Railway  &  Electric  Co. 
et  aL^  261. 
Power  of  rival  street    railway 
to  enjoin  ultra  vires  act. 
New  England  R.  Co.   v.   Cen- 
tral Railway  &   Electric  Co. 
et  al,^  261. 
Power  of   state  authorities    to 
grant  the    right    to    use    the 
streets  to  a  street  railroad. 
Beekman  et  al,  v.  Third  Ave. 
R.  Co.,  23. 
Protrusion  of  arm  from  window 

on  a  street  car,  264. 
Respective  rights  of  trolley  car 
and  person  driving. 
Consolidated  Traction  Co.  v, 
Haight,  90. 
Stop,  look  and  listen. 
Consolidated  Traction   Co.  v, 

Haight,  90. 
Hoelzel   v.   Crescent   City    R. 
Co.,  40. 
Warning  of  approaching  trolley 
car. 

Consolidated   Traction   Co.  ?/. 
Haight,  90. 

STREETS. 

Extension  of  Street  across  Rail- 
road, 710. 

City  of  Detroit  v,  Detroit,  G. 
r  H.  &  M.  Ry.  Co.,  117. 
City     of    Terrc     Haute    v. 


Evansville,    etc.,  R.  Co., 
759. 
Damages. 
City    of     Tcrre   Haute     v. 
Evansville,  etc.,   R.    Co., 
759. 
Extension  of  street  over  depot 
grounds. 

Chicago,  B.   &   Q.   R.  Co.   v. 
City  of  Naperville,  702, 
Extension    of  street  over  rail- 
road, 710. 
Grant  by  municipality  of  right 
to  use  streets. 

Sun  Printing,  etc.,  Ass'n   v. 
Mayor  of  New  York,  771. 
Municipal  consent  to  railroads 
in  streets — ratification. 
City  of  Owensboro  v,  Owens- 
boro  &  N.  R.  Co.,  ISS. 
Obstructions  in  streets. 
City  of  Owensboro  v,  Owens- 
boro &  N.  R.  Co.,  155. 
Validity  of  ordinance  requiring 
a    change    of     grade    which 
would  render  the  tracks  use- 
less. 

City  of  Owensboro  v,  Owens- 
boro &  N.  R.  Co.,  155. 

SWITCHMEN. 

Injury  to  switchmen. 
Ferguson   v,   Chicago,   M.    & 
St.  P.  Ry.  Co.,  241. 

TAXATION. 

Liability    of    former    receivers 
for  taxes. 

Comer  et  al,  v,  Polk  County 
et  al,,  288. 
Local  Innprovennents. 
Kansas  statutes. 
Atchison,    etc.,    R.    Co.    v, 
Peterson,  772. 
L/Cgislative  authority. 
Atchison,    etc.,    R.    Co.     r. 
Peterson,  772. 
Liability  of  real  estate. 
Atchison,    etc.,    R.    Co.    v. 
Peterson,  772. 
Personal  charge. 
Atchison,    etc.,    R.    Co.     c 
Peterson,  772. 
School  taxes — erroneous  listing, 
Chicago,  etc.,  R.  Co.  v.  Case 
County,  772. 
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TAJSiATlON—ConHnued. 

Valnation  of  railway  property 
for  taxation. 
People  ejr  reL  Delaware,   I^. 

&  W.  R.  Co.  V,  Clapp  et  aL, 

95. 

THOUSAND  MILB  TIOKESTa 
See  Tickets  and  Fares, 

TICKETS  AND  FARES. 

See  Railroad  Commissions. 

Issuance  of  thousand  mile  tick- 
ets. 

Smith  V.  Ivake  Shore  &  M.  S. 
Ry.  Co.,  4%. 

Overcharges  in  freights  and 
fares,  639. 

Power  of  legislature  to  fix  max- 
imum rates,  511. 
Smith  V,  Lrake  Shore  &  M.  S. 
Ry.  Co.,  497. 

Railway  passes. 
Curry  v,  Kansas,  etc.,Ry.  Co., 
755. 

Validity  of  act  compelling  issu- 
ance of  thousand  mile  tickets, 
511. 

Validity  of  time  limit  where 
thousand  mile  tickets  are  is- 
sued. 

Smith  V,  Lake  Shore  &  M.  S. 
Ry.  Co.,  497. 

TORTS. 

Action  of  tort  or  contract  for 

injury  to  passenger. 

Atlantic    &     P.     Ry.    Co.    v. 
Laird,  365. 
Whether  action  of  contract  or 

tort    should    be    brought  for 

injury  to  passenger,  375. 

TRACKAGE  RIGHTS. 

Construction  of  contract  grant- 
ing   trackage  rights  by    one 
road  to  another. 
Irouisville  &  N.  R.  Co.  v.  Lou- 
isville S.  Ry.  Co.,  161. 


TRESPASSERS. 

Duty  of  railroad    company    to 

trespasser  on  bridge. 

Pierce  et  at,  v,  Walters,  672. 
Duty    owed    to    trespasser    on 

track. 

Sheehan  v.  St.  Paul  &  D.  Ry. 
Co.,  128. 
Duty  to  trespasser  on  track. 

Louisville  &  N.  R.  Co.  i/.   Vit- 
titoe's  Adm'r,  666. 
Duty  of    railroad    employee  to 

trespasser  on  track  in  perilous 

place,  677. 
Employment    of    trespasser    at 

time  of  accident. 

Louisville  &  N.  R.  Co.  v,  Vit- 
titoe's  Adm'r,  666. 
Failure  to  give  signals  at  cross- 
ings, 671. 

Louisville  &  N.  R.  Co.  v,  Vit- 
titoe's  Adm'r,  666. 
Injury    to  trespasser    rescuing 

child  on  bridge. 

Pierce  et  aL  v,  Walters,  672. 
Liability  of  railroad  for  killing 

trespasser  on  track. 

Texas  &  P.  Ry.  Co.  i/.  Staggs 
et  at,,  197. 
Personal  injury  to  trespassers. 

Sheehan  z/.  St.  Paul  &  D.  Ry. 
Co.,  128. 

TUNNEL. 

Liability  for  falling  of  tunnel. 
Louisville  &  N.  R.  Co.  v,  Mat- 
tingly,  319. 

ULTRA  VIRES. 

Power   of  rival   street  railway 
to  enjoin  ultra  vires  act. 
New  England  R.  Co.   v.   Cen- 
tral Railway  &  Electric  Co. 
et  aL,  261. 

WAREHOUSE  RECEIPTS. 

Pledge  of  rolling  stock. 
Mechanics'  Trust  Co.   v.  Dan- 
dridge^/  aL,  348. 
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